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Cases  Decided 

IN  THR 

COURT  OF  APPEALS 


OF  THE 


State  of  New  York, 

Commenoing  March  8,  1887, 


De  Lancet  NicoLL,a8  Receiver,  etc.,  Appellant,  v.  John  J.  }a|    4g| 
Spowbbs,  Jb.,  Impleaded,  etc.,  Respondent.  J^^ — ji 

132    4(»| 

An  assignment  for  the  benefit  of  creditors,  executed  as  prescribed  by  the 
General  Assignment  Act  (Chap.  466,  Laws  of  1877,  amended  by  Chap. 
818,  Laws  of  1878),  takes  effect  as  to  property  in  this  State,  from  the 
time  of  its  delivery,  not  from  the  time  of  its  record  in  the  proper 
county. 

After  the  execution  and  delivery  of  an  assignment,  but  before  its  record 
in  the  proper  county,  a  receiver  of  the  property  of  the  assignor  was 
appointed  in  proceedings  supplementary  to  execution.  The  judgment 
debtor  did  not  reside  in  the  county  where  the  order  appointing  the 
receiver  was  filed,  and  a  copy  of  the  order  was  not  filed  in  the  office 
of  the  clerk  of  the  county  where  he  resided  until  after  the  assign- 
ment was  recorded  in  the  proper  county.  In  an  action  by  the  receiver 
to  recover  certain  personal  property  which  the  assignee  claimed  under 
the  assignment,  held,  that  as  by  the  Code  of  Civil  Procedure  (§  2468), 
the  personal  property  of  the  judgment  debtor  vests  only  in  the 
receiver  from  the  time  of  filing  a  copy  of  the  order  in  the  county  where 
he  resides,  even  supposing  that  the  assignment  did  not  take  effect  until  it 
was  recorded  in  the  proper  county,  yet  when  that  was  done  it  took 
effect  by  relation  from  the  time  of  its  delivery,  and  should  be  held  to 
have  passed  the  title  to  the  property  before  any  title  thereto  vested  in 
the  receiver. 

(Argued  January  28,  1887;  decided  March  8,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 

Court  of  the  city  of  New  York,  entered  upon  an  order  made 

June  1, 1885,  which  overruled  plaintiffs  exceptions  and  directed 

judgment  on  an  order  dismissing  plaintiff's  complaint  on  trial 
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Statement  of  cs»e. 


This  action  was  brougiit  by  plaintiff,  as  receiver  of  the 
property  of  Charles  S.  Stephens  and  Julius  W.n  Kellam 
appointed  in  proceedings  supplementary  to  execution  to 
recover  for  the  alleged  conversion  of  certain  personal  property 
to  which  he  claimed  title  as  such  receiver.  Defendant  claimed 
title  under  an  assignment  for  the  benefit  of  creditors  executed 
to  him  by  Stephens  &  Kellam. 

The  material  facts  are  stated  in  the  opinion. 

JEvgene  H.  Lewis  for  appellant.  The  filing  of  the  order 
appointing  the  receiver  in  the  clerk's  oflSce  of  Kings  county, 
related  back  to  dates  prior  to  the  date  the  assignment  was 
recorded  and  plaintiff  was  vested  with  title  as  receiver. 
(Code  of  Civ.  Pro.,  §  2469;  Clark  v.  GiJheH,  10  Daly,  316; 
Campbdl  V.  Foster,  35  N.  T.  364 ;  Wright  v.  Nostrand,  94 
id.  1.)  The  defendant  acquired  no  title  to  the  property  of 
the  firm  of  Stephens  <&  Kellam  by  their  assignment  to  him  until 
it  was  recorded  on  the  14tli  day  of  November,  1882.  {Thrasher 
V.  BenOey,  1  Abb.  [N.  C]  ^S;Juliand  v.  Rathhone,  39  Barb.  97; 
39  N.  Y.  369  ;  FairchUdY,  Gwynne,  16  Abb.  Pr.  30;  Syror 
cuse,  etc,^  R,  R,  Co,  v.  CoUins^  1  Abb.  [N.  C]  51.)  An  assign- 
ment does  not  take  effect  until  recorded,  {FairchUd  v. 
Gwynne,  16  Abb.  Pr.  30 ;  Rennie  v.  Bean^  24  Hun,  126.) 

P.  Q.  Eckerson  for  respondent.  The  order  appointing  the 
receiver  not  having  been  made  or  filed  in  Kings  county  until 
long  after  the  title  to  all  the  property  had  passed  from  the 
debtors  to  their  assignee,  and  hence  beyond  the  reach  of  this 
plaintiff  the  title  to  this  property  never  vested  in  the  receiver, 
and  this  action  cannot  be  maintained.  {Dubois  v.  Cassidy^ 
75  N.  Y.,  301.)  Although  the  assignment  was  never  recorded 
or  filed,  it  was  valid  to  place  the  property  of  the  assignors  out 
of  their  control  and  out  of  the  reach  of  their  creditors.  {Syra- 
Gusejetc.j  R.  R.  Co,  v.  Collins^  1  Abb.  [N.  C]  51 ;  Hardimann 
V.  B&wen^  39  K  Y.  200 ;  Brennan  v.  Wilson,  71  id.  502 ; 
MoBlain  v.  8peUma%  35  Hun,  263.)  Plaintiff,  as  receiver, 
could  not  get  possession  of  all  the  property  of  the  assignors. 
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The  moet  he  could  get  would  be  the  amount  of  the  jndgmeut 
in  the  case  in  wjiich  he  was  appointed  receiver.  {Bostwick 
V.  Merrick,  40  N.  Y.  383;  Payne  v.  Becker^  87  id.  153, 
reversing  22  Hun,  28.) 

Bapallo,  J.  The  general  assignment  for  the  benefit  of 
creditors,  made  by  Stephens  &  Eellam  to  the  defendant,  was 
executed,  acknowledged  and  delivered  on  the  27th  of  Septem- 
ber, 1883,  and  was  on  the  same  day  recorded  in  the  oflSce  of 
the  clerk  of  the  county  of  Kings,  where  the  assignors  resided. 
Their  place  of  business,  however,  being  at  the  time  of  the 
assignment  in  the  city  of  New  York,  section  2  of  chapter  466 
of  the  Laws  of  1877  required  that  it  should  be  recorded  in 
that  county.  This  was  not  done  until  November  14,  1883, 
and,  in  the  meantime,  the  plaintiflE  was,  under  supplementary 
proceedings  against  Stephens  &  Kellam,  appointed  receiver 
of  their  property.  It  is  conceded  by  tlie  appellant  that  if  the 
assignment  took  effect  at  the  time  of  its  delivery  (September 
27, 1883),  this  action  cannot  be  maintained.  But  he  contends 
that  it  did  not  take  effect  until  the  14th  of  of  November, 
1883,  when  it  was  recorded  in  the  city  of  New  York,  and  that 
his  title,  as  receiver  to  the  property  of  Stephens  &  Kellam, 
the  assignors,  had  then  attached.  The  question  in  the  case, 
therefore,  is  whether,  under  the  Assignment  Act  of  1877  a 
general  assignment  takes  effect  from  the  time  of  its  acknowl- 
edgement and  delivery,  or  only  from  the  time  of  its  record  in 
the  proper  county. 

This  precise  question  was  decided  in  the  case  of  Warner 
V.  Jaffray  (96  N.  Y.  248),  which  related  to  an  assignment 
executed  in  1881. 

It  is  claimed  on  the  part  of  the  appellant  that  the  point  was 
not  decided  in  that  case;  that  what  was  said  upon  the 
question,  in  the  opinion  of  the  court,  was  obiter  dictum^  and 
that  the  case  tamed  upon  another  point ;  that  considering  the 
qnestion  as  an  open  one,  it  should  be  held  that  the  recording 
of  the  assignment  was  essential  to  its  validity,  and  that  his 
title  as  receiver,  having  accrued  before  the  recording  of  the 
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assignment  in  the  county  of  New  York,  it  should  prevail 
over  that  of  the  assignee,  and  he  has  presented  an  able 
argument  in  support  of  his  contention. 

But  we  think  that  the  point  was  decided  in  Warner  v. 
Jaffray,  There  was,  it  is  true,  another  point  involved  ard 
decided  in  that  case,  the  contest  being  between  the  assignee 
and  certain  creditors  of  the  assignor,  residents  of  this  State, 
who  had  attached  his  personal  property  situated  in  the  State 
of  Pennsylvania,  after  the  delivery  of  the  assignment,  but 
before  it  had  been  recorded  in  Pennsylvania,  and  the  attach- 
ing creditors  having  had  no  actual  notice  of  the  assignment. 
The  assignee  having  first  demanded  the  attached  property  of 
the  sheriff  in  Pennsylvania,  wlio  had  levied  the  attachments, 
commenced  an  action  in  the  Supreme  Conrt  of  this  State 
against  the  attaching  creditors  to  restrain  them  from  further 
proceeding  under  their  attachments  in  Pennsylvania.  It  was 
contended  on  the  part  of  the  defendants  in  that  action  that 
the  lien  of  their  attachments  was  superior  to  the  title  of  the 
plaintiff  under  the  assignment.  The  question,  therefore,  was 
whether  the  title  to  the  personal  property  of  the  debtors 
situate  in  Pennsylvania  had  passed  to  the  assignee  before  the 
levy  of  the  attachments  there. 

It  is  evident  that  the  fii*st  question  presented  was  whether 
the  plaintiff  had  any  standing  in  court  to  restrain  interference 
with  the  assigned  property  of  the  debtors  anywhere.  If  he 
had  not,  it  was  unnecessary  to  go  any  further  with  the  case,  or 
to  inquire  into  the  validity  of  the  lien  of  the  defendants. 
The  question  of  the  plaintiff's  title  lay  at  the  threshold,  and 
until  that  was  passed  the  subsequent  questions  could  not 
arise.  It  was  held  that  the  plaintiff,  as  assignee,  acquired 
title  to  the  personal  property  of  the  assignor  generally.  This 
would,  on  general  principles,  have  been  sufficient  to  entitle  the 
assignee  to  claim  the  personal  property  of  the  assignor 
wherever  situated,  being  a  title  acquired  by  the  voluntary 
act  of  the  owner.  But  there  was  a  statute  in  the  State  of 
Pennsylvania  which  provided  that  where  a  person  residing 
out  of   that   State   made   an   assignment  for  the  benefit  of 
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creditors,  of  property  situated  within  the  State,  such  assign- 
ment might  be  recorded  in  any  county  where  the  estate,  real 
or  personal,  might  be,  and  shonld  take  effect  from  its  date, 
provided  no  honajide  purchaser,  mortgagee,  or  creditor,  having 
a  lien  thereon  before  the  recording  in  the  same  county,  and 
not  having  previous  actual  notice  of  the  assignment,  should 
be  affected  or  prejudiced.  It  was,  therefore,  further  held  in 
Warner  v.  Jaffray  that  the  title  of  the  plaintiff,  as  assignee, 
must  yield  to  the  law  of  the  State  where  the  property  was 
actually  situated,  and  tliat  the  defendants  having  obtained 
their  liens  by  their  attachments  before  the  assignment  was 
recorded  in  the  counties  where  the  property  was  situated,  and 
before  they  had  any  notice  thereof,  those  liens  were,  under 
the  Pennsylvania  statute  referred  to,  saved  from  the  operation 
of  the  assignment.  , 

It  is  evident  that  this  point  could  not  have  been  reached 
and  decided  without  first  passing  upon  the  general  effect  of 
the  assignment  on  the  property  of  the  assignor.  It  would 
have  been  quite  immaterial  to  determine  whether  the  •  Penn- 
sylvania statute  saved  the  property  there  from  the  operation 
of  the  assignment,  if  the  assignment  had  no  effect  or  operation 
anywhere. 

We  must,  therefore,  regard  the  point  now  before  us  as 
having  been  adjudicated  in  the  case  of  Warner  v.  Jaffray^ 
and  not  open  for  discussion  at  this  time. 

There  is  still  another  view  of  the  case  which  leads  to  a  con- 
clusion adverse  to  the  plaintiff.  His  title  rests  upon  his 
appointment  as  receiver,  made  in  proceedings  supplementary 
to  execution,  instituted  subsequently  to  September  27, 1883,  at 
which  date  the  assignment  to  the  defendant  was  delivered  and 
recorded  in  Kings  county,  so  that  the  defendant's  title  was  in 
fact,  in  point  of  time,  prior  in  its  origin  to  that  of  the  plain- 
tiff, and  except  for  the  failure  to  record  in  New  York  also 
would,  even  on  the  plaintiff's  theory,  be  prior  in  all  respects. 
But  the  statute  in  relation  to  receiverships  required,  (Code  of 
Civil  Pro.,  §  2468),  that  "  where  the  judgment  debtor,  at  the 
time  the  order  is  filed  "  (referring  to  the  order  appointing  a 
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receiver),  "  resides  in  another  county  of  this  State,  his  personal 
property  is  vested  in  the  receiver  only  from  the  time  when  a 
copy  of  the  order,  certified  by  the  clerk  in  whose  office  it  is 
recorded,  is  filed  with  the  clerk  of  the  county  where  he 
resides."  Now  the  orders  appointing  the  plaintiff  receiver 
were  entered  in  the  city  of  New  York,  the  judgment  debtors 
residing  in  the  county  of  Kings,  and  a  certified  copy  was  not 
filed  in  the  last-named  county  until  February  1,  1884:,  which 
was  long  after  tlie  assignment  to  the  defendant  was  made 
perfect,  even  according  to  the  plaintiff's  theory,  by  being 
recorded  in  the  county  of  New  York,  viz.,  November  14, 1883. 
Therefore,  the  title  to  the  debtor's  property  liad  passed  to  the 
assignee  before  (under  §  2468)  any  title  thereto  had  vested  in 
the  plaintiff.  To  obviate  this  otherwise  conclusive  answer  to 
the  plaintiff's  claim,  he  is  oJ)liged  to  resort  to  the  doctrine  of 
relation,  which  is  recognized  in  section  2469,  and  by  that 
means  to  make  the  title  which  he  acquired  by  the  filing  of 
February  1,  1884,  relate  back  to  the  institution  of  the  pro- 
ceedings under  which  he  was  appointed  receiver,  which  pro- 
ceedings were  instituted  after  the  delivery  of  the  assignment, 
but  before  it  was  recorded  in  New  York,  and  thus  to  divest 
the  title  of  the  general  assignee  and  secure  a  preference  for 
the  creditors  whom  he  represents. 

But  why  should  not  the  assignee  be  allowed  to  invoke  the 
same  doctrine  of  relation?  It  is  one  which  is  resorted  to 
by  courts  of  equity  whenever  necessary  to  effect  justice. 
Suppose  that  it  were  necessary  to  the  taking  effect  of 
the  assignment  that  it  should  be  recorded  in  the  proper 
county.  That  record  wjts  made  on  the  14th  of  November, 
1883.  Did  not  the  title  thus  perfected  in  tlie  assignee 
relate  back  to  the  time  of  the  delivery  of  the  assignment 
and  thus  preserve  his  priority  over  the  receivership  ?  I  think 
that  every  equitable  consideration  requires  that  it  should 
be  so  held.  No  rights  of  any  bona  fide  purchaser  would  in 
this  case  be  affected  by  so  holding,  but,  on  the  contrary,  the 
effect  would  be  to  secure  the  fund  for  distribution  according 
to  the  terms  of  the  assignment,  which  was  earlier  in  its  origin 
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than  any  proceedings,  even,  under  which  the  plaintiffs  title 
ori^nated,  and  practically  when  tlie  assignment  comes  to  be 
carried  into  effect  it  will  have  to  be  ti'eated  as  having  been 
made  at  the  time  it  was  delivered,  and  not  as  of  the  time 
when  it  was  recorded  in  New  York,  even  if  the  law  were  as 
contended  for  by  the  plaintiflf.  It  is,  in  my  judgment,  a  proper 
case  for  the  application  of  the  familiar  doctrine  of  relation, 
on  general  principles  of  equity,  independently  of  any  statutory 
enactments. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Prancis  B.   Wallace  et  al.,  Eespondents,  v.   Robert  H. 

Berdell  et  al..  Appellants. 

Margaret  C.  Wallace,  Respondent,  v.  Robert  H.  Berdell 

et  al.,  Appellants. 

After  the  recovery  of  a  Judgment  in  an  action  in  which  an  attachment 
had  been  issued,  and  after  the  issuing  of  an  execution,  the  judgment 
creditors  brought  an  action  to  set  aside  a  conveyance  of  real  estate 
made  by  the  Judgment  debtor  and  for  other  relief.  The  judgment  in 
that  action  directed  a  sale  of  the  real  estate  in  satisfaction  of  the  amount 
remaining  unpaid  on  plaintiff's  original  judgment,  which  judgment  was 
declared  to  be  a  lien  superior  to  the  claim  of  the  grantee,  and  of  another 
defendant  in  whose  favor  the  judgment  creditor  had  confessed  a  judg- 
ment. Sale  was  made  in  accordance  with  such  direction  and  the  property 
was  bid  off  for  the  benefit  of  plaintiff  and  other  judgment  creditors, 
for  a  sum  sufficient  to  satisfy  p]aintiff*s  judgments.  The  execution  and 
attachment  were  thereupon  returned  satisfied  and  the  original  judgment 
discharged  of  record.  The  judgment  in  the  second  action  wns  thereafter 
reversed  on  appeal  and  a  new  trial  ordered  ;  restitution  of  the  land  sold 
and  of  the  value  of  the  rent^  and  profits  while  the  purchasers  had  posses- 
aionwas  also  ordered.  I  destitution  was  made  of  the  land  but  not  of 
the  rents  and  profits.  On  motion  the  attachment  and  execution  in 
the  first  action,  with  the  returns  thereto,  were  ordered  by  the  Supreme 
Court  to  be  taken  from  the  files  in  the  county  clerk's  office  and 
delivered  to  the  sheriff  and  the  said  returns  and  the  record  of  satis- 
faction of  the  judgment  to  be  canceled.  On  appeal,  held,  that 
plaintiff  was  entitled  to  the  relief  sought  ;  that  so  far  as  the  judg- 
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ment  creditor  was  concerned,  the  objection  that  the  rents  and  profits 
had  not  been  restored  was  not  available,  and  as  to  the  other  defend- 
ants, a  new  trial  having  been  ordered,  plaintiff  was  entitled  to  be  restored 
to  the  position  held  at  the  time  of  the  first  trial  ;  that  the  sale  was  not 
the  ordinary  one  under  an  execution,  i  e.,  of  the  debtor's  right,  title 
and  interest  in  the  real  estate,  but  was,  under  the  judgment  in  the  second 
action,  of  the  real  estate  itself,  discharged  of  all  claims  of  the  grantee, 
the  judgment  creditor  and  of  the  other  creditors,  and  as  that  judgment 
was  reversed  and  the  property  restored,  the  original  attachment  and 
execution  were  necessarily  revived. 

(Argued  February  1,  1887  ;  decided  March  8,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  23,  1886, 
which  affirmed  an  order  of  Special  Term  ;  the  nature  of 
which,  as  well  as  the  material  facts  are  stated  in  the  opinion. 
(Mem.  of  decision  below,  41  Hun,  444.) 

Alfred  Taylor  for  appellants.  It  was  error  in  any  view 
to  grant  the  order  appealed  from  before  the  rents  and  profits 
were  restored.  {Benson  v.  Perry^  17  Ilun,  IG ;  S.  C.^  77 
N.  Y.  625 ;  98  id.  480 ;  101  id.  13.)  There  is  no  warranty 
of  any  kind  on  sales  by  a  sheriflF,  but  the  doctrine  of 
caveat  eviptor  applies  to  the  fullest  extent.  {Frost  v. 
Yonkers  Savings  JSk.^  70  N.  Y.  560 ;  Kleinheiiz  v.  PhelpSy 
6  Hun,  568.)  The  pkintiffs  have  no  better  right  than  they 
would  have  possessed  if  a  third  party  instead  of  themselves 
had  been  the  purchaser  upon  the  sheriflE's  sale.  {Driggs  v. 
Simpson^  60  N.  Y.  641.)  There  being  no  warranty  on  the 
sale  and  no  fraud  or  deceit  or  mistakes  or  irregularity,  the 
satisfaction  cannot  be  set  aside.  {Mulks  v.  Allen^  12  Wend. 
253 ;  Lansing  v.  Quackenhicsh,  5  Cow.  38.) 

Bacon  <&  Merritt  for  respondents.  No  appeal  lies  from 
this  order  to  this  court.  The  order  does  not  afifect  a  sub- 
stantial right  but  merely  decides  a  question  of  practice.  The 
application  was  addressed  to  the  discretion  of  the  court,  and 
the  order  granted  is  one  within  the  power  of  the  Supreme 
Court  to  grant,  in  the  exercise  of  its  undoubted  control  over 
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its  own  records.  {Tucker  v.  Lelaiid^  75  N.  Y.  186 ;  EUis  v. 
Rice,  77  id.  610;  Nat  S.  cfe  Z.  £k.  v.  MecL  Nat.  Bh.,  89 
id.  440 ;  Arthur  v.  Richards,  91  id.  668  ;  Bk,  of  Genesee  v. 
Spencer,  18  id.  150.)  The  Supreme  Court  has  power  to  order 
returns  made  by  sheriffs  to  be  amended  to  conform  to  the 
facts  and  satisfactions  of  judgments  in  proper  cases  to  be  can- 
celed, and  the  judgments  restored  to  the  docket.  {Barker 
V.  Binninger,  14  N.  Y.  270 ;  People  v.  ATnes,  35  id.  483 ; 
Jaines  v.  Grurley,  48  id.  163;  Anderson  v.  Nicholas,  27 
N.  Y.  Sup.  Ct.  630 ;  Flanagan  v.  Tinan,  53  Barb.  587 ; 
Bumham  v.  Brennan,  42  K  Y.  Sup.  Ct.  76.)  The  sale  of 
real  estate  having  been  set  aside  and  the  possession  of  the 
property  restored,  the  attachment,  judgment  and  execution 
vrerepro  tanto  unsatisfied  and  enforceable,  and  the  regular 
practice  required  the  making  of  the  order  appealed  from. 
{Adams  v.  Smithy  5  Cowen,  280  ;  Richardson  v.  McDougall, 
19  Wend.  80;  Newland  v.  Baker,  21  id.  263;  Piper  v. 
Elwood,  4  Den.  165.) 

Rapallo,  J.  In  the  first  of  the  above  entitled  actions  the 
plaintiffs,  composing  the  firm  of  Wallace  &  Phillips,  recovered 
a  judgment  againt  Robert  H.  Berdell  for  about  $9,000,  and 
issued  execution  thereon.  They  had  also  issued  an  attachment 
in  that  action  against  the  property  of  the  defendant  therein. 

After  the  issue  of  the  execution,  Wallace  &  Phillips  insti- 
tuted action  No.  2  for  the  purpose  of  setting  aside  a  con- 
veyance of  certain  real  estate  which  had  been  conveyed  by 
Robert  H.  Berdell,  the  judgment  debtor,  to  his  son  Charles  P. 
Berdell,  and  for  other  relief.  They  succeeded  in  that  action 
in  the  Supreme  Court  and  obtained  a  judgment  directing  the 
sale  of  the  real  estate  for  the  satisfaction  of  the  amount 
remaining  unpaid  upon  the  judgment  of  Wallace  &  Phillips, 
and  that  such  judgment  be  declared  to  be  a  lien  prior  to  all 
claim  of  Charles  P.  Berdell,  and  of  Lizzie  A.  Berdell  in  whose 
favor  Robert  H.  Berdell  had  confessed  a  judgment,  which  was 
an  apparent  lien  upon  the  property.  The  sale  was  made 
accordingly  and  the  property  was  bought  in  by  Wallace  and 
SicKiixs  —Vol.  LX.        2 
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Murray  for  the  benefit  of  the  plaintiffs  and  pther  judgment 
creditors  of  Berdell,  for  a  sum  sufficient  to  satisfy  the  judg- 
ments. The  purchasers  entered  into  possession  and  retained 
such  possession  for  several  years.  The  execution  and  attach- 
ment which  liad  been  issued  in  action  No.  1,  were  returned 
satisfied,  and  an  entry  was  made  on  the  docket  of  the  judg- 
ment in  No.  1,  discharging  it  of  record.  Wallace  &  Phillips 
having  both  died,  the  action  was  continued  in  the  name  of  the 
present  plaintiff  as  executrix  of  Wallace,  the  last  survivor. 

On  appeal  to  this  court  the  judgment  in  action  No.  2,  under 
which  the  sale  had  been  made,  was  reversed  and  a  new  trial 
ordered,  and  restitution  was  afterward  ordered  to  be  made  to 
Charles  P.  Berdell,  of  the  real  estate  sold,  and  of  the  value  of 
the  rents  and  profits  during  the  time  the  purchasers  had  been 
in  possession.  Restitution  was  accordingly  made  of  the  land, 
but  the  rents  and  profit  have  not  yet  been  restored. 

The  order  now  under  review  required  the  clerk  of  Orange 
county  to  take  from  the  files  in  his  office  the  attachment 
and  execution  in  action  No.  1,  together  with  the  returns 
thereto,  and  deliver  them  to  the  late  sheriff  of  said  county, 
and  to  cancel  the  record  of  the  satisfaction  of  the  judgment 
and  the  returns  to  said  attachment  and  execution.  It  was 
granted  at  Special  Term,  and  affirmed  at  General  Term  and 
this  appeal  is  from  such  affirmance. 

The  principal  objection  made  by  the  defendants  to  the 
order  is  that  it  was  erroneous,  in  any  view,  to  grant  it  before 
the  rents  were  restored. 

In  so  far  as  the  order  affects  the  judgment  debtor,  Robert 
H.  Berdell,  by  restoring  the  execution  and  attachment  against 
him,  this  objection  is  not  available.  He  has  no  intei-est,  as 
the  case  now  stands,  in  the  rents  and  profits,  and  cannot  claim 
that  they  should  be  applied  in  satisfaction  of  the  judgment 
and  execution  against  him,  inasmuch  as  the  purchaser  is  liable 
to  refund  them  to  Charles  P.  Berdell,  and  has  been  ordered 
by  the  court  so  to  do.  The  plaintiff  cannot  be  bound  to  credit 
them  on  the  execution  while  they  are  subject  to  the  enforce- 
ment of  the  order  of  restitution. 
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As  to  the  other  defendants,  the  objection  is  that  a  new  trial 
having  been  granted  in  action  No.  2,  they  are  entitled  to  insist 
thai  the  execution  has  been  satisfied,  and  therefore  tlie  plain- 
tiff is  not  in  a  position  to  maintain  a  creditor's  bill.  That 
point  operates  rather  to  support  tlie  order  than  to  overthrow 
it.  A  new  trial  having  been  ordered,  the  plaintiff  should  be 
restored  te  the  same  position  which  she  held  at  the  time  of 
the  first  trial.  If  the  judgment  has  been  paid,  the  defendants 
are  at  liberty  to  prove  that  defense  on  the  new  trial,  and  the 
amount  unpaid,  should  it  become  material,  can  be  shown. 
Certainly  Charles  P.  Berdeli,  the  principal  defendant,  cannot 
insist  upon  the  entry  of  satisfaction  being  retained  on  account 
of  the  rents  collected,  while  he  is  pursuing  the  fund  arising 
from  those  rents. 

It  is  claimed  that  all  that  was  sold  was  the  right,  title  and 
interest  of  Robert  H.  Berdeli  in  the  real  estate  sold.  That 
there  is  no  warranty  on  a  sale  nnder  execution,  and  that  the 
debtor  is  entitled  to  have  the  proceeds  applied  in  satisfaction 
of  the  judgment,  even  though  the  title  of  the  purchaser  fails. 
That  would  be  the  case  in  an  ordinary  sale  under  execution 
where  the  judgment  remained  unreversed  and  restitution  had 
not  been  ordered.  But  in  the  present  case  the  record  which 
was  before  us  on  the  appeal  in  action  No.  2,  showed  that  the 
sale  was  not  on  execution,  bnt  under  the  special  decree  or 
judgment  in  that  case,  and  that  it  was  a  sale  not  merely  of 
the  right,  title  and  interest  of  Robert  H.  Berdeli,  but  of  the 
real  estate  itself,  free  and  discharged  of  all  claim  of  Charles 
P.  Berdeli  and  the  other  defendants  in  the  action.  Under 
such  a  sale  the  purchaser  would  have  the  right  to  such  a  title 
as  the  judgment  purported  to  authorize  to  be  sold.  The  judg- 
ment by  means  of  which  satisfaction  was  obtained,  having 
been  reversed  and  the  property  sold  under  it  ordered  to  be 
restored,  the  original  attachment  and  execution  were  neces- 
sarily revived  and  the  order  appealed  from  was  proper. 

The  order  should  be  affirmed  with  costs. 

All  concur. 

Order  affirmed. 
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IS  ^      Edmund  A.   Saunders    et    al.,   Eespondents,  v.    Bbbnabd 
JQ5    12  Reilly,  late  SheriflE,  etc.,  Appellant. 

188     88 

A  mere  general  creditor  of  a  firm,  having  no  execution  or  attachment, 
has  no  lien  whatever  upon  its  personal  assets. 

While  firm  creditors  are  entitled  to  a  preference  over  creditors  of  the 
individual  members  of  the  firm  in  the  payment  of  their  debts  out  of 
the  assets  of  the  firm  in  course  of  liquidation,  their  equity  is  not  held 
or  enforceable  in  their  own  right,  but  is  a  derivative  one,  practically  a 
subrogation  to  the  equity  of  each  individual  partner  to  have  the  firm 
assets  applied  primarily  to  the  payment  of  its  debts;  and  where  no  such 
equity  exists  in  favor  of  any  member  of  the  firm,  the  firm  creditors 
have  none. 

Where,  therefore,  judgment  is  recovered  against  all  the  members  of  a 
firm  upon  a  joint  obligation,  not  an  indebtedness  of  the  firm,  the  firm 
property  may  be  levied  upon  and  sold  on  execution  issued  on  the  judg- 
ment; and  after  such  sale  no  rights,  legal  or  equitable,  in  such  property 
are  left  to  the  firm  creditore,  but  the  purchaser  acquires  full  title  although 
the  firm  be  insolvent. 

Plaintiffs  recovered  a  judgment  against  the  members  of  the  firm  of  T.  & 
1.,  upon  a  firm  debt,  upon  which  execution  was  issued  to  the  sheriff. 
The  defendants  in  that  action  were  also  copartners  with  others  in  the 
firm  of  T.  A.  &  Co.  After  the  delivery  of  the  execution  to  the  sheriff 
another  execution  against  the  members  of  the  latter  firm,  issued  on  a 
judgment  recovered  for  a  firm  debt,  was  delivered  to  the  sheriff,  who.  by 
virtue  of  both  executions,  levied  upon  property  of  the  firm  of  T.  &  I. 
Plaintiffs  had  at  the  time  other  claims  against  T.  *&*I.,  not  then  in 
judgment.  They  notified  the  sheriff,  that,  as  creditors  of  the  firm,  they 
claimed  the  application  of  its  property  to  the  payment  of  its  debts  and 
forbade  any  sale  of  the  property  on  the  execution  against  T.  A,  &  Co. 
The  sheriff,  however,  after  selling  suflScient  of  the  property,  levied  on 
to  satisfy  the  execution  against  T.  &  I. ,  proceeded  to  sell  the  residue 
on  the  other  execution,  announcing  that  he  sold  the  right,  title  and 
interest  of  T.  &  I.,  or  either  of  them,  in  the  property.  Plaintiff  sub.se- 
quently  recovered  another  judgment,  upon  a  firm  debt,  against  T.  &  1. ; 
execution  whereon  was  issued  to  the  sheriff  and  returned  by  him 
unsatisfied.  In  an  action  against  the  sheriff  for  a  false  return,  it 
appeared  that  property  sold  on  the  execution  against  the  members  of 
the  firm  of  T.  A.  &  Co.,  suflacient  to  satisfy  the  last  execution,  was 
still  accessible  to  the  sheriff.  Held,  that  defendant  was  authorized  in 
making  the  levy  and  selling  under  the  execution  against  T.  A.  &  Co. 
(Code  of  Civil  Pro.  §  1?69);  that  T.  &  I.,  were,  as  between  themselves, 
jointly  liable  for  the  debts  of  T.  A.  &  Co.,  and  so  neither  could  com- 
plain that  their  joint  property  had  been  taken,  and  therefore  no  equity 
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existed  in  favor  of  the  creditors  of  their  firm  ;  that  it  was  not  material 
that  the  sheriff  sold  the  right,  title  and  interest  of  T.  &  I.,  or  either  of 
them;  that  he  thereby  sold  and  gave  good  title  to  the  whole  interest 
and  had  no  right  to  seize  and  sell  again  any  portion  of  the  property 
on  plaintiff^s  execution;  and,  therefore,  his  return  was  not  false. 

(Argued  February  4,  1887  ;  decided  March  8,  1887.) 

Appbal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  entered  upon 
an  order  made  March  4,  1885,  which  aflSrmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict  directed  by  the 
trial  court. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Henry  Thompson  for  appellant.  The  only  creditor  a 
sLeriff,  armed  with  process,  under  which  he  is  about  to 
sell  property,  can  regard  is  a  judgment  creditor  or  attachment 
creditor.  {Greenwood  v.  Brodhead^  8  Barb.  596,  597 ;  Crock, 
on  Slier.  §  451 ;  Free,  on  Exec.  §  110;  Handy  v.  Dobbins^ 
12  Johns-  220.)  Under  an  execution  which  ran  against  both 
the  firm  property  and  the  individual  property  of  those  sum- 
moned, which  included  Tooker  &  Irwin,  the  defendant 
might  satisfy  his  writ  out  of  the  joint  property  of  all,  or  the 
separate  property  of  any  one  or  more.  (Story  on  Part.  [7th 
ed.]  §260;  Ec  parU  Ruffin,  6  Ves.  119,  126;  1  Lind.  on 
Part..  515;  Foster  v.  Barnes^  81  Penn.  St.  377;  Randolph 
V.  Daly,  16  N.  J.  Eq.  313  ;  Jones  v.  Clayton,  4  M.  &  S.  349 ; 
Coll.  on  Part.  [5th  Am.  ed.]  818 ;  Harris  v.  Jamieson,  5  T. 
R.  556;  Allott  v.  Smith,  2  W.  Bl.  947;  Code  of  Civ.  Pro. 
§  1935.)  The  levy  having  been  rightfully  made  upon  the  prop- 
erty of  William  T.  Tooker  and  Thomas  J.  Irwin,  the  sale  of 
February  seventh  was  right  and  proper  and  the  purchasers 
thereat  obtained  the  whole  title  of  the  judgment  debtors,  Tooker 
&  Irwin,  and  rightfully  took  possession  of  their  purchases. 
(Free,  on  Exec.  §  115 ;  Crock,  on  Sher.  §§  490,  491 ;  Catlin  v. 
Jackson  ex  dem.  Gratz,  8  Johns.  520 ;  Menagh  v.  Whitwell, 
52  X.  Y.  146 ;  Hull  v.  Camley,  1  Kern.  501,  507.)  The 
partners  of  a  firm  may  transfer  lona  fide  their  jDroperty  to  a 
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purchaser  for  value,  and  the  purchaser  takes  it  free  from  any 
lien  of  the  firm's  debts.  {/Stanton  v.  WestoveTj  101  N.  T. 
265,  267 ;  Dirnon  v.  Bazard,  32  id.  65 ;  Sage  v.  ChoUar^ 
21.  Barb.  698;  Reed  v.  McLa/nahan,  47  N.  Y.  Sup.  277; 
Loeschigk  v.  Addison^  3  Kobt.  344;  Field  v.  Munt^  21 
How.  463 ;  Kirhy  v.  SchoonmakeVy  3  Barb.  Ch.  46 ;  Corey 
V.  Long^  2  Sweeney,  495;  Smith  v.  Howard^  20  How. 
121.)  Exercise  of  dominion  over  firm  property  by  some 
member  of  the  firm,  in  order  to  subject  it  to  execution 
at  the  suit  of  a  firm  creditor  is  indispensable.  {Fitzjpatrick 
V.  Flanagan^  106  U.  S.  648,  654 ;  Case  v.  Beauregard^ 
99  id.  119;  /S.  C  101  id.  688;  Menagh  v.  Whit/weU,  52 
N.  T.  146 ;  Dover  v.  Stauffer,  1  Pen.  &  Watts  [Pa.]  198 ; 
Coover*8  Appeal^  29  Penn.  St.  9;  Bice  v.  Bernard^  20 
Vt.  479 ;  Appeal  of  York  Co,  Bk,  32  Penn.  St.  446.)  Posses- 
sion was  rightfully  taken  by  the  purchasers  of  the  property 
sold  February  7,  1879.  {Phillips  v.  Cook,  24  Wend.  389 ; 
Schrugam  v.  Carter^  12  id.  131 ;  Walsh  v.  Adams^  3  Den. 
125 ;  WaddeU  v.  Cook,  2  Hill,  47 ;  Berry  v.  Kelly,  4  Robt.  106 ; 
Smith  V.  Orsen,  42  N.  T.  132 ;  Atkins  v.  Laxton,  77  id.  115 ; 
Beed  v.  McLanahan,  47  N.  Y.  Supr.  Ct.  277 ;  Staats  v.  Bris- 
tow,  73  N.  Y.  264.)  The  purchasers  having  rightfully  taken 
the  property  away,  and  plaintiflEs  not  then  having  an  execution, 
they  not  only  cannot  complain  of  the  removal,  but  before 
recovery  in  this  action  they  were  bound  to  show  that  prop- 
of  the  judgment  debtors  was  within  defendant's  bailiwick,  of 
which  he  had  or  might  have  had  notice  when  their  execution 
went  into  his  hands.  {Watson  v.  Brennan,  66  N.  Y.  621 ; 
Wehle  V.  Conner,  69  id.  550.)  Plaintiffs'  case  can  derive  no 
benefit  from  the  fact  that  the  building — their  interest  in  which 
was  sold  for  $100 — still  remained  in  existence  Febmary  eigh- 
teenth, and  the  safe  which  was  sold  for  $27  had  not  been 
removed.  (Wash,  on  Real  Prop.  [4th  ed.]  X48 ;  Merry  Wives 
of  Windsor,  act  2,  scene  2;  Pike  v.  Butler,  4  N.  Y.  360.) 
The  party  in  whose  favor  process  issues  may  give  instructions 
to  the  sheriff  such  as  will  not  only  excuse  him  from  his  general 
duty,  but  bind  him.     {Boot  v.  Wagner,  30  N.  Y.  9,  17; 
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Mickies  V.  IlaH^  1  Den.  548 ;  Gorham  v.  Qale,  7  Cow.  739 ; 
Swaine  v.  Seaman^  9  Wall.  254,  275 ;  Swinem  v.  Swarty  4 
Lans.  267  5  Thompson  v.  Blanchard^  4  N.  T.  803,  309.) 

George  H.  Forster  for  respondents.  The  second  paragraph 
of  the  answer  is  bad,  because  it  is  neither  a  general  denial 
nor  a  specific  denial  within  the  meaning  of  section  500 
of  the  Code.  {McEnroe  v.  Decker,  58  How.  250 ;  Suyin- 
hurn£  V.  Stockwell,  id.  312;  Eammomi  v.  Earle,  5  Abb. 
[N.  C]  105 ;  MiOer  v.  McChsJcey,  9  id.  303 ;  People  v. 
Snyder,  41  id.  400 ;  People  v.  Nor.  R,  R,  Co.  53  Barb. 
101.)  As  there  was  property  more  than  sufficient  to  pay  in 
full  the  judgment,  at  the  time  of  the  issue  of  the  execution, 
on  the  premises  which  had  been  occupied  by  Tooker  & 
Irwin,  individually,  had  been  sold  under  a  judgment  against 
another  firm,  the  fact  that  the  right,  title  and  interest  of 
Tooker  &  Irwin,  in  which,  with  Candee  &  Arnold,  they  were 
partners,  did  not  prevent  the  sheriff  from  making  this  execu- 
tion out  of  the  property.  {Menagh  v.  WhitweU,  52  N.  T. 
147,  154,  193;  Wilder  v.  Keeler,  3  Paige,  168;  Payne  v. 
Mathews,  6  id.  19 ;  KerJyy  v.  Schoonmaker,  3  Barb.  Ch.  47 ; 
Ganson  v.  Lathrop,  25  id.  455  ;  WiUon  cfe  GUlbs  v.  Conine^ 
2  Johns.  280.) 

Earl,  J.  This  action  was  brought  by  the  plaintiffs  against 
the  defendant,  late  sheriff  of  the  city  and  county  of  New 
York,  to  recover  damages  against  him  for  making  a  false 
return  to  an  execution  issued  upon  a  judgment  recovered  by 
the  plaintiffs  against  William  T.  Tooker  and  Thomas  J. 
Irwin,  who  were  partners  under  the  firm  name  of  Tooker  & 
Irwin.  The  action  was  put  at  issue  by  the  answer  of  the 
defendant,  and  brought  to  trial  at  a  Circuit  Court,  and  the  trial 
jndge,  after  the  close  of  the  evidence,  directed  a  verdict  for 
the  plaintiffs.  The  defendant  appealed  from  the  judgment 
entered  upon  that  verdict  to  the  General  Term  and  from 
affirmance  there  to  this  court. 

The  material  facts  are  as  follows :  In  January  and  Febru- 
ary, 1879,  William  T.  Tooker  and  Thomas  J.  Irwin  were 
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partners  under  the  firm  name  of  Tooker  &  Irwin,  carrying 
on  business  in  the  city  of  New  York.  At  the  same  time 
Tooker  &  Irwin,  together  with  Julius  A.  Candee  and  Daniel 
"Webster  Arnold,  were  partners  under  the  firm  name  of 
Tooker,  Arnold  &  Co.,  also  carrying  on  business  in  the  city 
of  New  York.  In  the  latter  firm  Arnold's  share  was  three- 
twelfths,  Candee's  share  four-twelftlis  and  Tooker  and 
Irwin's  share  jointly,  five-twelfths.  On  the  16th  day  of 
January,  1879,  these  plaintiffs  recovered  a  judgment  against 
Tooker  &  Irwin  for  upwards  of  $800,  and  early  on  the  next 
day  they  issued  and  placed  in  the  hands  of  the  sheriff  an 
execution  on  that  judgment.  Later  on  the  same  day,  Jane 
Irwin  issued  an  execution  to  the  sheriff  on  a  judgment  recov- 
ered by  her  for  upwards  of  $7,000  against  the  firm  of  Tooker, 
Arnold  &  Co.  The  sheriff,  under  these  executions,  levied  on 
the  personal  property  of  Tooker  &  Irwin,  and  advertised  the 
same  for  sale.  These  plaintiffs  then  having  a  further  claim 
for  goods  sold  to  the  firm  of  Tooker  &  Irwin,  which  was  not 
then  in  judgment,  gave  notice  to  the  sheriff,  on  January 
twenty-third,  that  as  creditors  of  the  firm  of  Tooker  &  Irwin, 
they  claimed  the  application  of  the  firm  property  to  the  pay- 
ment of  the  firm  debts,  and  they  forbade  any  sale  of  the  assets 
of  the  firm  under  the  execution  issued  by  Jane  Irwin  on  her 
judgment  against  Tooker,  Arnold  &  Co.  On  February 
seventh  the  sheriff,  after  selling  enough  of  the  firm  property 
to  sjitisfy  the  executions  then  in  his  hands  against  the  firm  of 
Tooker  &  Irwin,  proceeded  to  sell  the  balance  of  the  prop- 
erty on  the  execution  in  his  hands  in  favor  of  Jane  Irwin. 
In  making  that  part  of  the  sale  he  announced  that  he  sold 
the  right,  title  and  interest  of  Tooker  &  Irwin,  or  either  of 
them,  in  the  property.  On  the  17th  day  of  February,  1879, 
the  plaintiff  recovered  judgment  against  the  firm  of  Tooker  & 
Irwin  on  their  second  claim  against  that  firm,  which  was  duly 
docketed  and  execution  thereon  issued  on  the  same  day  to  the 
sheriff.  At  the  same  time  their  attorney  wrote  to  the  sheriff 
that  they  required  him,  under  that  execution,  to  levy  on  any  of 
the  assets  of  the  firm  of  Tooker  &  Irwin  of  which  he  had  only 
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sold  the  interest  of  William  T.  Tooker,  individually,  and 
Thomas  J.  Irwin,  individually,  under  the  execution  issued  by 
Jane  Irwin,  and  that  if  he  had  sold  under  the  execution  issued 
to  him  by  Jane  Irwin  any  of  the  assets  of  the  firm,  notwith- 
standing the  notice  which  the  plaintiffs  had  given  him,  then 
they  required  him  to  apply  the  proceeds  of  such  sale  to  their 
execution.  That  execution  he  returned  unsatisfied  ;  and  that 
is  the  return  which  the  plaintiffs  complain  of  as  false. 

The  property  sold  on  the  execution  issued  by  Jane  Irwin, 
or  some  of  it,  was  still  accessible  to  the  defendant  and  ample  to 
satisfy  the  plaintiffs'  last  execution  if  the  defendant  had  the 
right  and  was  bound  to  seize  it  notwithstanding  the  prior  sale. 

The  claim  of  the  plaintife,  which  has  been  sustained  by  the 
court  below,  is  that  the  sale  upon  the  execution  issued  upon 
the  judgment  of  Jane  Irwin  simply  operated  as  a  sale  of  the 
separate  interests  of  Tooker  &  Irwin  in  the  firm  property,  and 
not  as  a  sale  of  the  corpus  of  the  firm  property ;  and  thus  no 
greater  effect  was  given  to  the  sale  than  if  it  had  been  made 
by  virtue  of  two  executions  upon  judgments  separately 
recovered  against  Tooker  and  against  Irwin. 

Tlie  decision  below  was  based  upon  the  authority  of  Mefiagh 
V.  WhihoeU  (52  N.  T.  146).  But  we  are  of  opinion  that  that 
case  cannot  properly  be  invoked  as  an  authority  for  the  decision 
made  below,  and  that  the  principle  there  decided  was  misap- 
phed  by  the  learned  court. 

A  mere  general  creditor  of  a  firm  having  no  execution  or 
attachment  has  no  lien  whatever  upon  the  personal  assets  of 
the  firm.  But  when  a  firm  becomes  insolvent,  and  thus  it 
becomes  necessary  to  administer  its  affairs  in  insolvency  or  in 
a  court  of  equity,  then  the  rule  is  well  settled  that  firm 
property  must  be  devoted  to  firm  debts  and  individual  property 
to  the  payment  of  the  individual  debts  of  the  members  of  the 
firm.  If  one  member  of  a  firm  conveys  to  a  person,  not  a 
member  of  the  firm,  all  his  interest  in  the  firm  property,  the 
purchaser  takes  no  part  of  the  corptis  of  the  fiftn  property, 
but  only  such  interest  as  remains  after  the  equities  between 
the  partners  have  been  adjusted  and  the  firm  debts  have  been 
SiOKiELS — Vol.  LX.        3 
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paid  and  satisfied.  So,  too,  it  was  decided  by  the  case  above 
cited  that  if  all  the  members  of  a  firm  should  severally  convey 
to  different  persons  each  his  interest  in  the  firm  pi*operty,  the 
persons  so  purchasing  would  not  take  any  of  the  corptis  of  the 
firm  property,  but  only  the  interest  of  eacli  partner  after  the 
firm  debts  were  paid,  and  the  equities  between  the  partners 
adjusted.  It  is  also  settled  that  it  would  be  a  fraud  upon  firm 
creditors  for  a  member  of  a  firm  to  take  firm  property  and 
apply  it  upon  his  individual  debts,  or  for  the  firm  to  take 
firm  property  and  apply  it  upon  the  individual  debts  of  any 
member  of  the  firm.  {Hansom  v.  Van  Deventer^  41  Barb. 
307;  Wilson  v.  Jiobertson,  21  K  T.  587.)  But  one  of 
two  partners  may  transfer  all  of  his  interest  in  the  partner- 
ship property  to  his  copartner,  and  the  purchasing  partner 
will  be  vested  with  the  absolute  title  to  the  corpus  of  all  of 
the  partnership  property,  as  if  it  had  always  belonged  to 
him.  (Stanton  Y.  Westover^  101  K  T.  265.)  And  all  the 
members  of  a  firm  may  sell  the  partnership  property,  even  if 
wholly  insolvent,  to  a  purchaser  in  good  faith,  and  thus  con- 
vey, free  from  the  claim  of  firm  creditors,  a  good  title  to  the 
firm  property.  Instead  of  selling  for  cash  they  may  transfer 
firm  property  to  pay  a  firm  debt.  And  they  may  transfer 
the  firm  property  to  pay  a  joint  debt  for  which  they  are 
jointly  liable  outside  of  the  business  of  the  firm,  and  the 
joint  creditor  will  obtain  a  good  title  to  the  firm  property. 
Therefore,  while  firm  property  will  not  pass  under  successive 
sales  upon  executions  issued  against  the  individual  partners, 
we  can  see  no  reason  to  doubt  that  such  property  will  pass 
under  a  sale  upon  a  joint  execution  against  all  the  partners, 
issued  upon  a  judgment  recovered  for  any  joint  debt 
whatever. 

Upon  the  facts  of  this  case  it  is  entirely  clear  that  Tooker 
&  Irwin  could  have  taken  their  firm  property  and  applied  it 
upon  this  joint  judgment  against  them ;  and,  inasmuch  as  they 
had  the  power  and  right  to  do  that,  they  could  have  turned 
it  out  to  the  sheriff  when  he  came  with  the  joint  execution 
against  them ;  and  as  they  could  have  turned  it  out  upon  the 


1887.]  Saumdkrs  et  a],  v.  Rbillt.  19 

Opinion  of  the  Court,  per  Earl,  J. 

debt  before  judgment,  or  upon  the  execution  after  judgment 
there  can  be  no  reaaon  to  doubt  that  tlie  sheriff  could  take 
and  sell  it  upon  the  execution  free  from  the  claim  of  their 
firm  creditors.  After  this  sale  of  the  firm  property  upon  a 
joint  judgment  against  both  members  of  the  firm,  no  equity 
was  left  in  either  member  of  the  firm  to  have  the  property 
thereafter  applied  in  discharge  of  the  firm  debts.  Having 
been  applied  in  discharge  of  the  joint  debt  against  both 
members  of  the  firm,  all  the  equities  of  both  members  in  the 
property,  as  against  each  other,  were  wiped  out ;  and  it  is  only 
through  the  equity  which  one  member  of  a  firm  has  in  the 
firm  property  or  against  his  copartners  that  firm  creditora, 
on  the  principal^  of  subrogation,  can  enforce  their  claims 
against  the  firm  property.  And  so,  in  effect,  it  was  held  in 
the  case  cf  Mendffh  v.  TVhitwellj  and  Stanton  v.  Westovery 
{supra).  In  3  Kent's  Commentaries,  65,  it  is  said  that  "  cred- 
itors have  no  lien  upon  the  partnership  effects  for  their  debts. 
Their  equity  is  the  equity  of  the  partners  operating  to  the 
payment  of  the  partnership  debts."  In  Kirhj  v.  Hchoonmaker^ 
(3  Barb.  Ch.  46)  it  was  said  by  the  chancellor :  "  The  copart- 
ners, however,  have  certain  equitable  rights  between  them- 
selves, arising  out  of  the  copartnership  by  which  either  can 
compel  the  other  to  have  all  the  effects  of  the  firm  applied  in 
the  first  place  to  the  payment  of  the  debts  due  from  them  as 
copartners.  And  this,  as  is  said  in  the  books,  gives  the  joint 
creditors  a  qv^asi  equitable  lien  upon  the  property  of  the  firm, 
to  be  worked  out  through  the  medium  of  the  equity  of  the 
copartners  as  between  themselves,  and  with  their  assent ;  or, 
at  least,  with  the  assent  of  one  of  them."  In  Case  v. 
Jieauregard  (99  U.  S.  119)  Mr.  Justice  Strong  said:  "No 
doubt  the  effects  of  a  partnership  belong  to  it  so  long  as  it 
continues  in  existence  and  not  to  the  individuals  who  com- 
pose it.  The  right  of  each  partner  extends  only  to  a  share  of 
what  may  remain  after  payment  of  the  debts  of  the  firm,  and 
the  settlement  of  its  accounts.  Growing  out  of  this  right,  or 
rather  included  in  it,  is  the  right  to  have  the  partnership 
property  applied  to  the  payment  of  the  partnership  debts  in 
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preference  to  those  of  any  individaal  partner.  This  is  an 
equity  the  partners  have  as  between  themselves,  and  in  certain 
circumstances  it  inures  to  the  benefit  of  the  creditors  of  the 
firm.  The  latter  are  said  to  have  a  privilege  or  preference 
sometimes  loosely  denominated  a  lien,  to  have  the  debts  dne 
to  them  paid  out  of  the  assets  of  the  firm  in  course  of 
liquidation,  to  the  exclusion  of  the  creditors  of  its  several 
members.  Their  equity,  however,  is  a  derivative  one.  It  is 
not  held  or  enforceable  in  their  own  right.  It  is  practically 
a  subrogation  to  tlie  equity  of  the  individual  partner,  to  be 
made  effective  only  through  him.  Hence,  if  ho  is  not  in  a 
condition  to  enforce  it,  the  creditors  of  tlio  firm  cannot  be. 
But  so  long  as  tlio  equity  of  the  partner  remains  in  him,  so 
long  as  he  retains  an  interest  in  the  firm  assets,  as  a  partner, 
a  court  of  equity  will  allow  the  creditors  of  the  firm  to  avail 
themselves  of  his  equity,  and  enforce,  through  it,  the  applica- 
tion of  those  assets  primarily  to  payment  of  the  debts  due 
them,  whenever  the  property  comes  under  its  administi*ation." 
In  Fitzpatrick  v.  Flannagan  (106  U.  S.  64S)  Mr.  Justice 
Matthews  said :  "  The  legal  right  of  a  partnership  creditor 
to  subject  the  partnership  property  to  the  payment  of  his 
debt,  consists  simply  in  the  right  to  reduce  his  claim  to  judg- 
ment, and  to  sell  the  goods  of  his  debtors  on  execution.  Ills 
right  to  appropriate  the  partnership  property  specifically  to 
the  payment  of  his  debt,  in  equity,  in  preference  to  the 
creditors  of  an  individual  partner,  is  derived  through  the 
other  partner,  whose  original  right  it  is  to  have  the  partner- 
ship assets  applied  to  the  payment  of  partnership  obligations. 
And  this  equity  of  the  creditor  subsists  as  long  as  that  of  the 
partner,  through  which  it  is  derived,  remains ;  that  is,  so  long 
as  the  partner  himself  retains  an  interest  in  the  firm  assets,  as 
a  partner,  a  court  of  equity  will  allow  the  creditors  of  the 
firm  to  avail  themselves  of  his  equity  and  enforce  through  it 
the  application  of  those  assets  primarily  to  payment  of  the 
debts  due  them,  whenever  the  property  comes  under  its 
administration." 

Therefore,  after  the  sale  of  the  joint  property  upon  a  joint 
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judgment,  although  the  judgment  was  not  recovered  upon*  a 
debt  against  the  separate  firm  of  Tooker  &  Irwin,  there  were 
no  rights,  legal  or  equitable,  left  to  either  member  of  the 
firm,  in  the  property,  and  therefore  no  equity  in  the  firm 
property  to  be  worked  out  under  them  by  any  of  the  firm 
creditors. 

The  statute  (Code,  §  1369)  requires  the  sheriff  to  satisfy 
an  execution  against  property  "  out  of  the  personal  property 
of  the  judgment-debtor,"  and  if  suflScient  personal  property 
cannot  be  found,  then  out  of  the  real  property  belonging  to 
him.  There  is  no  statute  or  rule  of  law  which  requires  the 
sheriff  to  satisfy  a  joint  execution  out  of  the  joint  property  of 
the  execution  debtors,  or  out  of  the  separate  property  of  each 
debtor.  He  may  satisfy  such  an  execution  out  of  the  joint 
property,  or  out  of  the  separate  property  of  any  one  or  more 
of  the  debtoi-s.  In  1  Lindley  on  l^artnership,  515,  it  is  said 
that,  "although  the  writ  of  execution  on  a  joint  judgment 
must  be  join  tin  form,  it  may  be  levied  upon  all  or  any  one  or 
more  of  the  persons  named  in  it,"  and  that  "  the  consequence 
of  this  is,  that  the  sheriff  may  execute  a  writ  issued  against 
several  partners  jointly,  either  on  their  joint  property  or  on 
the  separate  property  of  any  one  or  more  of  them,  or  both  on 
their  joint  or  their  respective  separate  property.  And  bo 
long  as  there  is  within  the  sheriff's  bailiwick  any  property  of 
the  partners,  or  any  of  them,  a  return  of  nulla  bona  is 
improper."  And  these  rules  have  now  been  embodied  in 
section  1935  of  the  Code. 

As  between  themselves  Tooker  &  Irwin  were  jointly  liable 
for  the  debts  of  Tooker,  Arnold  &  Co.,  and  neither  can  com- 
plain that  their  joint  property  has  been  taken  to  satisfy  such 
joint  liability. 

The  fact  that  the  sheriff,  when  he  made  the  sale  of  this 
property  on  the  execution  in  favor  of  Jane  Irwin,  announced 
that  he  sold  the  right,  title  and  interest  of  Tooker  &  Irwin 
or  either  of  them,  in  the  property,  can  make  no  difference. 
He  sold  all  ho  had  the  right  to  sell  by  virtue  of  his  execution 
and  if  he  sold  all  the  right,  title  and  interest  of  Tooker  & 
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Irwin  in  that  property,  he  sold  the  whole  of  it,  and  gave 
good  title  to  the  purchaser.  He,  therefore,  had  no  right  to 
seize  any  of  that  property  again  and  sell  it  by  virtue  of  the 
plaintifi[fl'  execution,  and  his  return  was  not  false. 

The  general  denial  contained  in  the  defendant's  answer  put 
in  issue  the  material  allegations  of  the  complaint,  and  was 
sufficient  to  authorize  the  defense  asserted  by  the  defendant. 

The  judgment  should,  therefore,  be  reversed  and  anew  trial 
granted,  costs  to  abide  event. 

All  concur,  except  Bugeb,  Ch.  J,,  not  voting;  Andrews,  J., 
concurring  in  result. 

Judgment  reversed. 


Edward  A.  Poole,  Appellant,  v.  The  State  of  New  York, 

Kespondent. 

As  under  the  act  of  1876  (Chap.  193,  Laws  of  1876),  the  pay  of  the  clean- 
ing women  employed  in  the  Slate  Hall  was  fixed  at  the  same  rate  as 
was  at  the  time  of  the  passage  of  that  act  payable  to  those  employed 
in  cleaning  the  Senate  and  Assembly  chambers,  and  rooms  adjoining  at 
the  Capitol,  i.  e,,  $1  and  $2  per  day  (Chap.  684,  Laws  of  1875),  in  the 
absence  of  any  proof  of  a  subsequent  change  in  the  pay  of  those 
employed  at  the  Capitol,  the  comptroller  has  no  authority  to  reduce 
the  pay  ofthose  employed  at  the  State  Hall. 

The  change  of  the  Senate  and  Assembly  chambers  from  the  old  to  the 
new  Capitol  did  not  operate  to  change  or  to  allow  the  comptroUer  to 
change  the  salaries. 

vArgued  February  8, 1887;  decided  March  8, 1887.) 

Appeal  from  so  much  of  a  decision  of  the  Board  of  Claims, 
made  January  16,  1885,  as  awarded  to  the  appellant  nothing 
upon  a  claim  presented  for  balance  of  salaries  alleged  to  be 
due  him  as  assignee  of  Catharine  A.  Poole  and  others,  women 
employed  in  cleaning  the  State  Hall,  whose  salaries  had  been 
reduced  by  the  Comptroller  after  the  Senate  and  Assembly 
chambers  were  removed  from  the  old  to  the  new  Capitol. 
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2/yer  Nushaum  for  appellant.  The  statute  fixed  the  pay 
of  women  employed  in  cleaning  State  Hall  at  $2  per  day  as 
their  salary.  (Laws  of  1876,  page  185  ;  Laws  of  1875,  page 
801.)  All  laws  are  to  operate  prospectively.  {Jackson  v. 
Van  Zandt,  12  Johns.  176.)  This  act  of  1875,  in  its  allusion 
to  the  capitol,  referred  to  what  was  called  the  old  Capitol 
building.  (1  R.  S.  [7th  ed.],  681,  582 ;  Laws  of  1830,  chap. 
249;  Laws  of  1879,  page  214;  Laws  of  1880,  page  254; 
Laws  of  1881,  page  276  ;  Kehn  v.  State^  93  N.  Y.  294.)  The 
salary  of  an  officer,  as  fixed  by  statute,  cannot  be  reduced 
except  bj  law  duly  enacted.  The  salary  attaches  to  the  posi- 
tion. {People  ex  rd.  Satterlee  v.  B^d  of  Polioe,  75  N.  Y. 
42 ;  People  ex  rel.  liyan  v.  French^  13  Eep.  699 ;  Kehn  v. 
Staie^  93  N.  Y.  29  L)  The  findings  of  fact  by  the  board  of 
claims  are  conclusive  and  cannot  be  reviewed  by  this  court  on 
appeal.     (Laws  of  1881,  chap.  60,  §  10.) 

Denis  O^Brien^  attorney  general,  for  respondent.  The 
services  rendered  by  the  claimant's  assignors  were  not  "salaries" 
fixed  by  law,  as  in  the  case  of  firemen,  under  chapter  364, 
Laws  of  1875.  {People  v.  Buffalo  Asylum,  96  N.  Y.  642.) 
It  was  the  duty  of  the  comptroller,  under  the  general  laws  of 
the  State  to  audit  these  claims  for  services.  {In  re  Murphy, 
24  Hun,  593 ;  affirmed  86  N.  Y.  627.)  How  much  should 
be  allowed  was  upon  the  facts  to  be  determined  by  him. 
(People  ex  rel.  Benedict  v.  Supervisors,  24  Hun,  421.) 
No  action  can  be  maintained  for  a  failure  to  audit.  {Brady 
V.  B'd  of  Svp'rs  2  Sandf.  S.  C.  E.,  460 ;  affirmed  10  N.  Y. 
260 ;  Bannat  v.  Mayor,  etc.,  66  id.  588,  589  ;  Attorney  Gen- 
eral V.  Cont.  Z.  Ins.  Co,,  88  id.  671.)  Audit  was  a  prere- 
quisite to  payment,  and  was  final  and  a  condition  precedent 
to  any  suit  against  the  State.  {Zanigan  v.  Mayor,  etc.,  70 
N.  Y.  457.)  The  State  cannot  be  sued  or  held  to  any  other 
or  different  liability  than  that  which  it  has  voluntarily  assumed 
as  well  in  the  manner  as  the  matter  thereof.  {Lewis  v.  Sta;te, 
96  N.  Y.  72 ;  Attorney  General  v.  Cont  L.  Ins.  Co.,  88  id. 
571.)    The  claimant's  assignors  were  not  salaried  officers  and 
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Laving  consented  to  work  for  a  less  sum  than  that  originally 
fixed,  they  must  be  regarded  as  having  so  contracted  and  are 
bound  by  their  contract.  (Drew  v.  Mayor^  eic.^  8  Hun,  445  ; 
Phyfe  V.  Eisner,  45  N.  Y.  102.) 

Rapallo,  J.  The  only  question  which  it  is  necessary  that 
we  should  consider  for  the  purpose  of  determining  this  appeal, 
is  whether  in  1880  and  1881,  the  compensation  of  the  cleaning 
women  employed  in  the  State  Ilall  was  or  was  not  fixed  by 
law.  If  it  was,  the  comptroller  had  no  power  to  reduce  it. 
If  it  was  not,  his  audit  was  conclusive. 

By  chapter  634  of  the  Laws  of  1875,  the  compensation  of 
women  employed  in  cleaning  the  chambers  and  rooms  adjoin- 
mg  the  Senate  am,d  Assemhly  chamhers  was  fixed  at  $2  per 
day  to  each  of  them,  and  that  of  firemen  in  the  capitol  at 
$3  per  day  to  each  of  them,  said  salary  to  be  paid  on  the 
certificate  of  the  keeper  of  the  Capitol. 

By  chapter  193  of  the  Laws  of  1876,  it  was  enacted  that 
persons  employed  as  firemen,  etc.,  and  cleaning  women  at  the 
State  HaU  should  receive  such  per  diem  compensation  as  was 
paid  to  persons  employed  in  like  capacity  at  the  Capitol. 

The  Senate  and  Assembly  chambers  having  been  at  the  time 
of  the  passage  of  these  acts  in  the  old  Capitol,  and  the  amount 
to  be  paid  to  the  women  employed  in  cleaning  the  rooms 
adjoining  those  chambers  being  fixed  by  law,  the  fair  con- 
stniction  of  the  term  "  as  is  paid  to  persons  employed  in  like 
capacity  at  the  Capitol,"  is  that  the  pay  of  the  cleaning  women 
employed  in  the  State  Hall  should  be  the  same  as  that  fixed 
hy  law  for  the  women  employed  in  cleaning  the  rooms  adjoin- 
ing the  Senate  and  Assembly  chambers,  there  being  no  alle- 
gation that  the  actual  payments  to  those  thus  employed  at  the 
Capitol  were  different  from  the  salaries  fixed  by  law. 

The  act  of  1876  should,  therefore,  be  construed  as  enacting 
that  the  cleaning  women  employed  at  the  State  Hall  should 
receive  the  same  per  diem  compensation  as  that  fixed  by  law 
for  persons  employed  in  like  capacity  at  the  Capitol,  which 
was  $2  per  day. 
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The  board  of  daims,  however,  held  that  it  was  the  inten- 
tion of  tlie  act  of  1876  to  fix  the  compensation  of  the  cleaning 
women  employed  at  the  State  Hall  at  the  same  rate  as  that 
fixed  for  cleaning  women  employed  at  the  Capitol,  only  for 
so  long  as  the  old  Capitol  was  nsed  as  sach  and  the  Senate 
and  Assembly  chambers  were  held  therein,  and  that  when 
these  chambers  wert  removed  to  the  new  Capitol  the  act  of 
1876  ceased  to  operate  so  as  to  fix  the  per  dieni  pay  of  the 
cleaning  women  employed  at  the  State  Hall.  On  this  ground 
they  disallowed  the  claim  of  the  cleaning  women,  while 
allowing  that  of  the  firemen  under  the  same  act. 

We  are  unable  to  concur  in  this  conclusion  of  the  board  of 
claims. 

The  pay  of  the  cleaning  women  employed  in  the  State 
Hall  was  fixed  by  the  act  of  1876  at  the  same  rate  as  was  at 
the  time  of  the  passage  of  that  act  payable  to  the  cleaning 
women  employed  at  the  Capitol,  viz.,  $2  per  diem.  Even 
if  this  rate  should  be  regarded  as  ambulatory  and  subject  to 
modification  so  as  to  conform  to  any  subsequent  change  in 
the  pay  allowed  the  women  employed  in  the  Capitol,  no  such 
change  was  shown.  The  mere  change  of  location  of  the 
Senate  and  Assembly  chambers  from  the  old  to  the  new 
Capitol  did  not  operate  to  change  the  salaries  of  the  persons 
employed  to  keep  them  clean,  nor  of  those  employed  in  the 
State  Hall,  tlie  amount  of  whose  pay  depended  upon  that 
of  the  persons  employed  in  the  Capitol. 

So  much  of  the  award  of  the  board  of  claims  as  disallowed 
the  claim  of  the  claimant,  assignee  of  Catharine  Poole  and 
others,  the  cleaning  women,  should  be  reversed  and  that 
claim  should  be  referred  back  to  the  board  for  rehearing, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  accordingly. 
SicKELs — Vol.  LX. 
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Kathleen  Hickey,  by  Guardian,  etc.,  Eespondent,  v.  John 
P.  Taaffe,  Appellant. 

^  ^     The  duty  incumbent  upon  an  employer  of  furnishing  a  safe  machine  for 
^^^  his  employe  to  work  with  does  not  require  the  best  possible  appliances; 

his  duty  is  discharged  if  he  furnishes  a  machine  reasonably  safe  and 
suitable,  such  as  is  ordinarily  used  in  the  business,  and  which  is  in  good 
repair. 
An  employe  in  accepting  service,  with  a  knowledge  of  the  character  and 
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105  M  position  of  the  machinery  he  is  required  to  operate,  takes  the  risk  of 
"  I  such  perils  as  are  incident  to  the  use  of  the  machinery  in  its  then  con- 
199  46o|  dition,  and  are  apparent,  and  he  cannot  call  upon  the  employer  to  make 
~Qg    26|        alterations  to  secure  greater  safety. 

l^ §f  I  It  seems  that  in  putting  a  person  of  immature  years  at  work  upon  danger- 
ous machinery  with  which  he  is  unfamiliar,  the  employer  must  give 
such  instructions  as  will  cause  the  employe  to  fully  understand  and 
appreciate  his  dangerous  position  and  the  consequences  of  a  want  of 
care.  If  the  employe  is  so  young  that  after  full  instructions  he  fails 
to  understand  them  or  to  appreciate  the  dangers  arising  from  want  of 
care,  he  is  too  young  for  the  employment  and  the  employer  puts  or  keeps 
him  at  work  at  his  own  risk. 
"Where,  however,  it  appears  that,  although  no  such  instructions  were  given, 
the  employe  was  aware  uf  and  fully  appreciated  the  dangers  to  be 
apprehended  from  working  the  machinery  and  was  fully  competent  to 
perform  the  work,  the  fact  that  he  is  a  minor  does  not  alter  the  general 
rule  that  the  employe  takes  upon  himself  the  risks  which  are  patent  and 
incident  to  the  employment. 
Plaintiff,  a  young  girl  about  fourteen  years  and  seven  months  old,  was 
employed  by  defendant  in  his  laundry  to  feed  collars  to  an  ironing 
machine.  She  was  instructed  how  to  do  the  work,  but  was  not  instructed 
as  to  the  dangers  of  the  employment.  She  worked  the  machine  safely 
however,  for  six  weeks,  during  which  she  became  acquainted  with  and 
fully  appreciated  the  danger  to  be  apprehended  from  allowing  her  hand 
to  be  caught  between  the  rollers  of  the  machine;  which  was  of  a  kind 
ordinarily  used.  There  were  several  of  the  kind  in  use  in  the  laundry, 
and  no  operator  or  feeder  had  ever  been  hurt  After  one  end  of  a  collar 
had  passed  between  the  rollers,  in  endeavoring  to  straighten  out  the  other 
end  which  lapped  over,  one  of  plaintiff's  fingers  was  caught  in  the  but 
ton -hole,  and  being  unable  to  extricate  it  in  time,  her  hand  was  drawn 
between  the  rollers  and  badly  crushed  and  burned.  In  an  action  to 
recover  damages,  hdd,  defendant  was  not  liable  ;  that  conceding  there 
was  a  neglect  of  duty  on  the  part  of  defendant  in  not  advising  plain- 
tiff of  the  dangers  to  be  apprehended,  the  injury  did  not  occur  on 
account  of  any  act  done  or  omitted  on  her  part  because  of  want  of 
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knowledge  or  appreciation  of  the  dangers,  but  was  the  result  of  an 
accident  which  could  not  have  been  foreseen  and  for  wliich  no  one  was 
at  fault 

(Argued  February  11,  1687;  decided  March  8,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Sui>reme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  February  9,  1886,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

The  material  facts  are  stated  in  the  opinion. 

£^ek  Cowen  for  appellant.  Between  employer  and  employe 
ordinary  care  only  is  necessary,  and,  as  in  other  cases,  negli- 
gence is  to  be  proved,  and  not  presumed.  {Steinweg  v.  E.  J?. 
65?-,  43  N.  Y.  123.)  The  master  owes  no  duty  to  the  servant 
to  furnish  the  best  known  or  the  best  conceivable  appliances, 
but  is  bound  to  furnish  reasonably  safe  and  suitable  appliances. 
{Burke  V.  Witherbee^  98  N.  Y.  562.)  Accepting  service,  with 
a  knowledge  of  the  character  and  position  of  the  structures, 
from  which  the  employes  might  be  liable  to  receive  injury, 
the  plaintiff  could  not  call  upon  the  defendant  to  make  altera- 
tions to  secure  greater  safety.  {Harden  v.  SmithviUe  Mfg. 
Co.,  29  Conn.  548 ;  White  v,  Sharpe,  27  Hun,  94 ;  De  Forest 
V.  JeweU,  88  N.  Y.  264;  De  Graff  y.  N.  Y.  C.  cfe  H.  R.  R, 
R.  Co.y  76  id.,  128.)  A  person  not  of  full  age,  like  any  other 
employe,  takes  upon  himself  the  ordinary  risks  of  his  employ- 
ment, and  among  those  risks  are  dangers  from  the  use  of 
machinery,  where  such  dangers  are  obvious  to  persons  of  ordin- 
ary intelligence.  {De  Graff  y.  N.  Y.  C.  cfe  H,  R.  R.  R.  Co., 
76  N.  Y.  125;  Xing  v.  JS.  (&  W.  R.  R.  Co,9  Cush.,  112.) 
The  defendant  was  not  bound  to  warn  the  plaintiff  of  a  dan- 
ger wliich,  in  the  ordinary  use  of  the  machine  by  a  person  of 
ordinary  intelligence  and  skill,  could  only  arise  from  culpable 
carelessness.  {De  Chaff  v.  iT.  Y.  C  &  II.  R.  R.  R.  Co.,  3 
T.  &  C.  257.)  As  no  similar  accident  had  evei  before'occurred, 
such  want  of  previous  experience  was  conclusive  as  to  the 
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absence  of  uegligenee  in  the  defendant  in  failing  to  warn 
plaintiff.  {Dougaji  v.  Champ.  Trans  Co.y  56  N.  Y.  1 ;  Sutton 
V.  JV.Y.  0.  li.  li.  Co.,  66  id.  2«;  De  Graf  v.  iV^.  Z.  C  i& 
n.  12.  li.  R.  Co.,  76  id.  131 ;  Burke  v.  Witlierhee,  98  id.  662.) 

Patrick  Ready  for  respondent.  Defendant  was  guilty  of 
gross  negligence  in  putting  plaintiff,  a  fourteen-year-old  child, 
without  a  word  of  warning,  caution  or  advice,  to  work  at  a 
machine  which  was  dangerous  and  unsafe,  was  out  of.  order 
and  had  no  proper  means  of  stopping  or  starting  it  at  the 
time  of  the  injury.  (Addison  on  Torts  [Wood's  ed.]  note, 
p.  607;  Corcoran  v.  Holbrooke  59  N.  Y.  617;  CooirJbs  v.  N. 
B.  Cordage  Co.,  102  Mass.  585 ;  Larmore  v.  Crown  Point 
Iron  Co.,  101  N.  Y.  391 ;  Wharton  on  Negligence,  §  222 ; 
Fuller  V.  Jewett,  80  K  Y.  46;  Beach  on  Con.  Neg.  350, 
352;  Painion  v.  N.  C.  R.  Co.,  83  N.  Y.  7.)  Defendant 
violated  the  original  contract  of  employment  by  taking  plain- 
tiff from  *'  bunching"  collai-s  and  cuffs,  where  she  was  safe, 
and  putting  her  to  work  at  a  dangerous  machine,  by  which 
she  was  injured.  {Beming  v.  Steinway  <&  Sons,  101  N.  Y. 
541 ;  Wood  on  Master  and  Servant,  25,  §  17  ;  Hawley  v.  iT. 
a  R.  Co.,  82  K  Y.  370.)  It  was  the  duty  of  defendant  to 
caution  and  instruct  this  plaintiff  as  to  the  dangerous  character 
of  the  machine.  Having  failed  to  do  this  he  was  guilty  of 
negligence  which  entitled  the  plaintiff  to  recover.  (Wood 
on  Master  and  Servant,  §§  349,  350,  352 ;  Finnerty  v.  Pren- 
tice, 75  N.  Y.  615;  BartonshiU  Coal  Co.  v.  McGuire,  3 
Macq.  800,  811;  Grizzle  v.  Frost,  8  Fost.  and  Finn.  623; 
Clark  V.  Holmes,  7  N.  &  TJ.  937 ;  Coombs  v.  N.  B.  Cordage 
Co.,  102  Mass.  672,  585 ;  Wharton  on  Neg.,  §  222 ;  Sullivan 
V.  India  Mfg.  Co.,  118  Mass.  396;  Walsh  v.  Peet  Yalm  Co., 
110  id.  23  ;  R.  R.  Co.  v.  FoH,  17  Wall.  [U.  S.]  664;  Siegel  v. 
Schantz,  27  N.  Y.  858 ;  O* Byrne  v.  Bum,  16  Ot.  of  Sess., 
§  1025 ;  East  Saginaw  City  R.  R.  Co.  v.  Bohn,  27  Mich. 
608 ;  NagU  v.  A.  R.  R.  Co.,  88  Penn.  St.  85 ;  Beach  on  Con. 
Neg.  850,  852 ;  Addison  on  Torts  [Wood's  ed.]  note,  607 ; 
Lalxyr  v.  Chic,  cfe  C.  R.  R.  Co.,  82  111.  401 ;  Mdlors  v.  Shaw, 
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30  L.  J.  [C.  P.]  333 ;  Weerus  v.  Mathison,  4  Macq.  H.  L.  0. 
616 ;  Farrant  v.  BwmeB,  31  L.  J.  [C.  P.]  139 ;  StraUendorf 
V.  Rosenthal^  30  Wis.  674 ;  Sizer  v.  Syracuse^  7  Laii.  67; 
Haakina  v.  N.  T.  G.  <&  H.  R.  R.  R.  Co.,  66  Barb.  129.)  It 
was  the  duty  of  defendant  to  furnish  safe,  sound  and  suitable 
tools,  implements,  appliances  and  machinery  for  the  use  of 
the  plaintiff.  If  he  failed  to  do  this  he  was  guilty  of  negli- 
gence. {Beming  v.  Steinway  c&  Sony  supra;  Lansing  v. 
iT.  T.  a  R.  R.  Co.,  49  N,  Y.  521 ;  Corcoran  v.  HoWrook, 
69  id.  617;  Slater  v.  Jevoett,  85  id.  61;  Pa/ntzar  v.  TiUie 
Foster  Mining  Co.,  99  id.  368 ;  Larmore  v.  Crown  Point 
Iron  Co.,  101  id.  391,  394 ;  Kai/n  v.  Smith,  80  id.  468 ;  Fuller 
V.  Jewett,  id.  946 ;  Cone  v.  D.,  L.  &  W.  R.  R.  Co ,  81  id. 
206 ;  Man  v.  Prest.,  etc.,  91  id.  495 ;  FUke  v.  J3.  ds  A.  R. 
R.  Co.,  53  id.  549,  553 ;  Hofnagle  v.  N.  T.  C.  ds  IT.  R.  R. 
R,  Co.,  55  id.,  608.)  There  was  no  negligence  on  the  part  of 
plaintiff  which  contributed  to  the  injury.  The  law  does  not 
expect  or  require  the  same  maturity  of  judgment  or  the  same 
degree  of  care  in  a  child  of  tender  years  as  in  an  adult. 
{Byrne  v.  JV.  Y.  0.  cfe  ff.  R.  R.  R.  Co.,  83  N.  Y.  620 
Thurher  v.  Harlem  Bridge,  M.  cfe  F.  R.  R.  Co.  60  id.  326 
Barry  v.  N.  T  C  cfe  H.  R.  R.  R.  Co.,  92  id.  289 
Reynolds  v.  Same,  58  id.  248,  252 ;  O'Mara  v.  R.  R.  R.  R. 
Co.,  38  id  445;  Mowhrey  v.  Cent.  C.  R.  R.  Co.,  51  id.  666 
Sherm.  &  Redf.  on  Neg.  59 ;  Crispin  v.  BabbiU,  81  N.Y.  516. 
Noak  V.  N.  C.  R.  Co.,  75  id.  320;  Hickey  v.  Taaffe,  19 
Week.  Dig.  67  ;  Connolly  v.  Poillon,  41  Barb.  369  ;  Finkle- 
stein  V.  N.  7.  C.  i&  H.  R.  R.  R.  Co.,  24  Week.  Dig.  323; 
McG(yvem  v.  N.  T.  C  <&  H.  R.  R.  R.  Co.,  67  N.  Y.  417; 
Bowling  v.  N.  Y.  C.  cfe.  E.  R.  R.  R.  Co.,  90  id.  670.)  The 
forewoman  who  put  plaintiff  to  work  at  the  machine  was  not  a 
fellow  servant,  but  had  power  to  employ  and  discharge  opera- 
tires.  She  stood  in  the  place  of  the  defendant,  the  master. 
{B}^k  V.  Rochester,  etc.,  R.  R.  Co.,  98  N.  Y.  211 ;  Crispin  v. 
BaWitt,  81  id.  516 ;  McCosker  v.  L.  I.  R.  R.  Co.,  84  id.  77 ; 
Gunther  t.  Oraniteville  Mfg.  Co.,  78  S  C.  262 ;  44  Am.  Hep. 
573 ;  Benzvng  v.  Steinway  (&  Sons,  101 N.  Y.  547 ;  Ellis  v.  N. 
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T.  a  (&  II:  B.  R.  B.  Co.,  95  id.  546 ;  SLaUr  v.  Jewett,  85  id.  61 ; 
Corcoran  v.  Holhrooky  59  id.  517 ;  €ribson  v.  Erie  B.  Co.  63  id. 
449 ;  Xain  v.  SmM,  25  Hun,  148 ;  Miller  v.  U.  P.  B.  B.  Co., 
12  Fed.  Hep. 600;  Buchery.J/'.  Y.  C.&H.B.B.B.  Cfe,98 
N.  T.  128 ;  SalUr  v.  U.  c&  C.  B.  B.  Co.,  88  id.  49 ;  Mor- 
rison V.  JSrie  B.  Co.,  56  id.,  302;  Filer  v.  Jf.  Y.  C.  <&  K 
B.  B.  B.  Co.,  49  id.,  52 ;  Stringham  v.  Stetnart,  100  id.  516.) 
The  motions  for  a  nonsuit  were  properly  denied.  There 
were  controverted  questions  of  fact  which  were  properly  sub- 
mitted to  the  jury  to  decide.  {Probst  v.  Ddamater,  100 
N.  Y.  266;  Siackus  v.  N.  Y.  C.  cfe  H.B.  B.  B.  Co.,  79  id. 
464 ;  TTiurber  v.  IT.  B..  M.&F.R.  B.  Co.,  60  id.,  327,  331 ; 
Ba/rry  v.  N.  Y.  C  dk  H.  B.  B.  B.  Co,  92  id.  289 ;  McOov- 
em  V.  N.  Y.  C  cfe  H.  B.  B.  B.  Co,  67  id.  417 ;  Byrne  v. 
N.  Y.  C.  c&  IT.  B.  B.  B.  Co.,  83  id.  620 ;  Jffayes  v.  MiUer,  70 
id.  112;  Maker  v.  C.  P.  N.  dk  E.  B.  B.  Co.,  67  id.  52; 
Card  V.  Man.  B.  B.  Co.,  22  Week.  Dig.  322 ;  Payne  v. 
Troy  &  B.  B.  B.  Co.,  83N.Y.  572;  PUmky.N.  Y.  C.B, 
B.  Co.,  60  id.  607 ;  Meehan  v.  Syracuse,  etc.,  B.  B.  Co.,  73 
id.  585 ;  Ellis  v.  iV^.  Y.  C.  &  H.  B.  B.  B.  Co.,  95  id.,  546 ; 
Coughtry  v.  Olobe  Woolen  Co.,  56  id.  124;  Manning  v. 
Hogan,  78  id.,  615 ;  Fordham  B.  B.  B.  Co.,  60  id.  327,  831 ; 
Abrahams  v.  Beynolds,  6  H.  &  N.  143  ;  Senior  v.  Ward,  1 
El.  &  El.  385;  Hutchinson  v.  N.  Y,  N.  cfe  B.  B.  Co.,  5 
Exch.  343,  354;  Kai/n  v.  Smith,  89  N.  Y.  375 ;  Gibson  v. 
E.  B.  Co.,  63  id.,  449 ;  20  Am.  Rep.  552 ;  Hart  v.  Hudson 
B.  B.  Co.,  80  N.  Y.  622 ;  Justice  v.  Lang,  52  id.  323 ; 
Healey  v.  Byan,  25  Week.  Dig.  24.)  Plaintiff  may  recover 
at  common  law,  independent  of  any  right  of  action  given 
her  by  statute.  (Hickey  v.  Taafe,  99  N.  Y.  204 ;  Zaning  v. 
]V.  Y.  C.  cfe  H.  B.  B.  B.  Co.,  49  id.  521,  539.) 

Peckham,  J.  The  plaintiff  was  a  young  girl  employed  by 
defendant  in  his  laundry.  At  the  time  of  her  first  coming 
there  in  April,  1882,  she  was  fourteen  years  and  four  months 
old,  and  was  employed  by  the  sister  of  defendant,  who  super- 
intended that  department  of  the  work,  to  bunch  collars  and 
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caffs  which  was  a  perfectly  safe  employment.  Before  going 
to  the  laundry  she  had  never  worked  nor  seen  machinery  used 
in  a  steam  laundry.  She  remained  at  this  employment  until 
June  sixteenth  of  the  same  year,  when  defendant's  sister  came 
to  her  (as  she  says),  and  after  telling  her  that  the  person  who 
fed  the  machine  in  question  was  absent,  asked  her  to  go  over 
to  it  and  take  her  place,  which  she  did,  and  she  was  there 
shown  how  to  put  the  collars  and  cuffs  through  and  was  told 
to  be  careful  and  not  let  any  laps  go  through,  any  ears,  that  is, 
so  that  no  part  of  the  collars  should  lap  over  another  part. 

This  machine  had  a  platform  in  front  of  it,  upon  which  the 
feeder  sat  in  a  chair  and  placed  the  collars  and  cuffs  which 
were  to  be  put  through  the  ironing  process  on  a  flat  desk  in 
front  of  her.  There  were  two  rollers  at  the  further  edge  of 
the  desk,  one  on  top  of  the  other;  the  lower  one  was  hot 
enough  to  iron  the  collars  as  they  passed  through,  while  the 
upper  pressed  down  upon  it  with  a  pressure  of  about  200 
pounds.  The  collars  were  fed  to  these  rollers  by  the  feeder, 
and  as  one  collar  was  started  in  on  the  left  side  of  the  machine 
and  "  gi'ipped  "  by  the  rollers,  another  was  placed  in  position 
by  the  side  of  it,  and  so  on  until  the  sixth  would  just  be  taken 
by  the  rollers  as  the  first  one  disappeared  and  the  space  left 
vacant  for  another  collar  There  was  a  belt  by  which  the 
machine  was  operated,  which,  however,  could  not  be  reached 
by  the  person  feeding,  but  there  was  a  girl  at  the  rear  or  other 
end  of  the  machine  where  the  collars  came  out  who  started 
and  stopped  it.  The  heated  roller  is  hollow  and  revolves 
around  gas  jets,  and  is  heated  to  such  a  heat  that  if  a  collar 
stopped  on  it  for  a  minute  it  would  have  been  scorched  brown 
or  burned.  If  a  person's  hand  were  caught  between  these 
rollers  it  could  not  be  dragged  out  and  the  machine  would 
have  to  be  stopped  and  the  weights  which  pressed  it  down 
would  have  to  be  removed  from  the  upper  roller.  This 
machine  would  iron  about  600  dozen  pieces  in  the  course  of 
a  working  day.  There  were  no  guards  in  front  of  the  rollers 
for  the  purpose  of  preventing  anything  from  being  drawn 
between  them. 
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The  defendant  on  his  examination  said  that  at  one  time  he 
had  himself  placed  a  lever  or  shifter  on  this  machine  by  which 
to  start  and  stop  it ;  it  was  overhead  on  the  ceiling  and  it  could 
not  be  reached  from  where  the  plaintiff  sat,  but  could  be 
handled  by  a  cord.  That  lever  had  been  off  about  two  months 
at  the  time  when  the  accident  occured  for  which  this  action  is 
brought.  Defendant  says  he  found  the  lever  was  not  con- 
venient and  the  old  way  was  the  easiest  and  safest.  He  says 
he  did  not  take  it  off  as  a  matter  of  economy  because  the  girls 
used  to  take  too  much  time  in  stopping  that  lever.  There  never 
was  at  any  time  a  lever  or  shifter  within  reach  of  the  platform 
where  the  feeder  sat.  The  machine  as  it  existed  on  the  day 
of  the  accident  was  in  perfect  repair  and  condition,  according 
to  the  plan  upon  which  it  was  built,  and  it  did  not  appear 
from  the  evidence  that  there  was  in  use  any  machine  moved 
by  steam  for  ironing  collars  which  had  any  other  or  better  or 
safer  means  for  stopping  it  or  for  guarding  the  person  who 
fed  it. 

On  the  sixteenth  of  June,  when  plaintiff  went  to  work  at 
this  machine  she  had  never  used  any  of  the  machines  in  the 
laundry.  She  says  that  no  one  in  the  factory  ever  instructed 
her  as  to  the  dangers  of  this  machine  —  neither  defendant  or 
anybody  else  ever  gave  her  any  such  instructions.  Before  the 
plaintiff,  no  operator  or  feeder  of  the  machine  had  ever  been 
hurt,  although  there  were  several  of  such  machines  in  the 
laundry  and  they  had  been  in  use  several  years.  One  person 
had  been  injured,  but  she  was  not  an  operator  and  had  no 
proper  business  at  the  machine  w^hen  in  operation.  For  six 
weeks,  or  from  June  sixteenth  to  July  twenty-sixth,  the  day 
she  was  injured,  the  plaintiff  worked  constantly  on  this  machine 
in  feeding  the  collars  and  cuffs.  During  this  time  she  says 
defendant  had  talked  to  her  about  her  hair  being  loose  or  too 
long,  and  he  told  her  to  keep  her  hair  up  in  front  because  it 
might  get  caught  in  the  roller  and  be  burned  off.  She  also  said 
she  knew  the  rollers  were  so  close  together  that  they  would, 
if  they  caught  the  hair,  either  draw  it  out  of  her  forehead  or 
burn  it  off  by  the  heat,  and  she  knew  this  did  once  occur. 
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She  got  her  own  hair  caught  once  four  or  five  days  after  she 
was  first  employed  on  it,  and  she  knew  then  the  rollers  were 
hot  enough  to  iron  a  collar,  and  she  had  always  been  told  there 
was  a  pressure  of  the  upper  roller  on  the  lower.  She  also 
said  she  knew  that  if  her  hand  was  caught  between  the  rollers 
of  that  machine  that  it  would  be  burned  and  crushed,  and  she 
knew  that  other  girls  had  had  their  hair  caught  and  burned 
off  on  the  machine.  As  to  the  weight  of  the  pressure  of  the 
upper  roller  upon  the  lower  she  knew  it  was  pressed  upon  or 
weighted  with  weights  which  she  saw,  and  she  saw  the  upper 
roller  raised  by  means  of  a  lever  which  was  operated  by  stoop- 
ing down  and  making  great  pressure  with  the  body  on  the 
lever,  which  would  then  raise  the  roller.  For  six  weeks  she 
had  had  the  experience  of  working  at  and  feeding  this 
mactiine,  and  had  obtained  the  knowledge  above  stated,  when 
on  the  twenty-sixth  of  July  the  accident  in  question  happened. 
She  gives  this  account  of  the  manner  of  its  happening: 
"  I  commenced  on  the  left-hand  side  and  commenced  to  put  it 
(the  collar)  through  the  machine  ;  I  caught  a  collar  with  an  ear 
on  it ;  I  put  my  finger  out  to  pull  it  out  and  my  hand  was 
caught  and  drawn  right  through ;  the  way  it  got  caught,  it 
was  an  old  collar,  my  finger  got  caught  in  the  button  hole  and 
I  could  not  get  it  out ;  the  machine  went  quite  fast ;  there 
was  a  lap  in  the  ear  of  a  sfand-up  collar  — gentleman's 'collar, 
the  button-hole  part  was  lapped  back  on  the  collar ;  I  put  my 
finger  out  to  pull  it  out  and  my  hand  was  caught  and  drawn 
right  through ;  I  tried  to  get  it  out ;  I  put  out  my  foot  to 
push  off  the  belting  and  could  not  reach  it." 

The  girl  at  the  other  epd  of  the  machine  heard  the  cries 
and  stopped  the  machine.  The  plaintiff's  hand  was  then 
taken  out,  the  upper  roller  having  been  raised,  and  she  was 
taken  home.  She  was  most  terribly  burned  and  bruised,  and 
suffered  an  injury  of  a  permanent  nature  and  which  may 
result  in  the  entire  loss  of  her  hand,  and,  perhaps,  arm  up  to 
the  elbow. 

The  plaintiff  commenced  this  action  to  recover  for  the 
injury,  and  in  her  complaint  alleged  that  the  defendant  "  care- 
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lessly  and  unlawf ally  set  the  plaintiff  to  work  on  machinery 
which  was  dangerous  to  her  life  and  limb  without  informing 
her  of  such  danger,  and  of  which  she  was  entirely  ignorant, 
*  *  *  and  that  defendant  well  knew  that  said  machinery 
was  dangerous  and  unsafe.  That  through  the  gross  negli- 
gence, carelessness  and  wrong  doing  of  the  defendant  *  *  * 
and  without  any  negligence  on  the  part  of  plaintiff,  plaintiff's 
right  hand  was  caught  in  defendant's  machinery,"  etc.  The 
plaintiff  had  a  verdict  which  was  affirmed  at  the  General 
Term  and  the  defendant  appealed  to  this  court. 

The  counsel  for  defendant  upon  the  argument  here  very 
properly,  as  we  think,  from  the  testimony,  conceded  there 
was  no  question  of  contributory  negligence  in  the  case. 

The  right  of  the  plaintiff  to  maintain  this  recovery  was 
placed  by  her  counsel  upon  three  grounds,  (1)  the  duty  of 
defendant  to  furnish  safe,  sound  and  and  suitable  tools  and 
machinery  for  the  use  of  the  plaintiff ;  (2)  the  negligence  of 
defendant  in  failing  to  warn  the  plaintiff  of  the  character  of 
the  machine  and  its  dangers  from  lack  of  proper  appliauce& 
to  stop  it  by  the  person  feeding  it ;  (3)  the  defendant's  viola- 
tion of  the  original  contract  of  employment  by  taking  her 
from  "  bunching  "  the  collars  and  placing  her  at  work  feeding 
this  dangerous  machine. 

First.  The  duty  to  furnish  safe  machinery  means,  of  course, 
machinery  that  is  safe,  considering  the  use  for  which  it  is 
designed,  for  otherwise  very  little  machinery  could  be  operated. 

A  steam  engine  may  be  built  in  the  best  manner,  of  the 
best  materials,  etc.,  and  yet  there  is  the  possible  danger 
inherent  in  the  nature  of  the  machine  itself  as  operated  by 
such  an  element,  which  may  lead  to  an  explosion  that  could 
not  be  foreseen  or  guarded  against.  Nor  does  the  duty  of 
furnishing  a  safe  machine  oblige  an  employer  to  furnish  the 
best  possible  appliances.  His  duty  is  discharged  when  he 
furnishes  a  machine  which  is  reasonably  safe  and  suitable. 
{Burke  v.  Witherbee,  98  N.  Y.  662.) 

We  are  of  opinion  that  the  defendant  in  this  case  fully 
complied  with  all  his  legal  obligations  in  this  behalf. 
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The  niachiDe  that  he  famished  was  in  perfect  repair  at  the 
time  of  the  accident  There  was  but  one  way  to  stop  it,  and 
that  was  by  taking  the  belt  off  at  a  point  in  rear  of  the  rollers 
in  front  of  which  the  plaintiff  sat.  The  machine  was  built 
on  that  plan,  and  was  one  of  a  large  number  of  the  same  kind 
and  used  for  the  same  purpose.  There  was  no  evidence  that 
a  machine  for  this  purpose  had  ever  been  built  which  could 
be  stopped  in  any  other  manner. 

The  defendant,  it  is  true,  sometime  before  the  plaintiff 
came  to  the  machine  to  work  it,  had  himself  provided  other 
and  additional  means  of  stopping  the  machine,  but,  as  he  says 
in  his  testimony,  which  upon  this  point  is  wholly  uncontra- 
dicted, it  was  found  not  to  work  as  well  as  the  old  way,  and 
these  additional  means  had  been  removed  before  the  plaintiff 
was  placed  as  a  feeder  at  the  machine.  But  even  if  the 
means  had  remained,  the  plaintiff,  after  her  hand  was  caught, 
could  not  have  reached  the  lever  to  stop  the  action  of  the 
machinery.  The  defendant  could  remove  these  things  which 
he  had  placed  upon  the  machine  by  way  of  experiment  to 
test  their  usefulness  and  convenience,  without  being,  under 
the  circumstanceSiOf  this  case,  guilty  of  any  negligence.  The 
same  observations  apply  with  added  force  to  the  fact  that 
there  were  no  guards  in  front  of  the  rollers. 

The  defendant  had  never  himself  placed  any  there,  and 
none  had  been  known  to  have  been  placed  on  any  such 
machine  in  any  other  factory  where  used.  Indeed,  it  could 
not  be  expected  that  such  guards  should  be  placed  there,  for 
it  is  plain  that  they  would  materially  interfere  with  the 
working  of  the  machine. 

But  the  plaintiff,  in  accepting  this  work  and  entering  upon 
the  employment  about  this  machine  assumed  the  usual  risks 
and  perils  of  the  employment  and  such  as  were  incident  to 
the  use  of  this  machine  in  its  then  condition,  so  far  as  such 
risks  were  apparent.  I  speak  of  this  as  the  general  rule,  and, 
whatever  exception  there  may  be  to  it  on  account  of  the 
youth  of  the  plaintiff  will  be  spoken  of  hereafter.  But  upon 
the  general  proposition  as  to  the  use  of  machinery,  there  is  no 
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doubt  that  an  employe  in  accepting  service  with  a  knowledge 
of  the  character  and  position  of  the  machinery,  the  dangers  of 
which  are  apparent,  and  from  which  he  might  be  liable  to 
receive  injury,  assumes  the  risks  incident  to  the  employment, 
and  he  cannot  call  upon  the  defendant  to  make  alterations  to 
secure  greater  safety.  {Gibson  v.  Erie  H.  Co.,  63  N.  Y. 
449 ;  Powers  v.  iT.  T,  Z.  K  cfe  W.  li.  R.  Co.,  98  id.  274; 
Shaw  V.  Sheldon,  103  id.  667.) 

We  see  no  failure  of  defendant  to  comply  with  his  legal 
obligations  as  to  the  first  ground  of  liability  maintained  by 
plaintiff's  counsel. 

(2)  As  to  the  second  there  is  no  doubt  that  in  putting  a 
person  of  immature  years  at  work  upon  machinery  which  in 
some  aspects  may  be  termed  dangerous,  an  employer  is  bound 
to  give  the  employe  such  instructions  as  will  cause  him  to 
fully  understand  and  appreciate  the  diflaculties  and  dangers  of 
his  position  and  the  necessity  there  is  for  the  exercise  of  care 
and  caution  ;  merely  going  through  the  form  of  giving  instruc- 
tions, even  if  such  form  included  everything  requisite  to  a 
proper  discharge  of  his  duties  by  such  employe  if  understood, 
would  not  be  sufficient.  In  placing  a  person  of  this  descrip- 
tion at  work  upon  dangerous  machinery,  such  person  must 
underetand,  in  fact,  its  dangerous  character  and  be  able  to 
appreciate  such  dangers  and  the  consequences  of  a  want  of 
care,  before  the  master  will  have  discharged  his  whole  duty 
to  such  an  employe.  {Sullivan  v.  India  Mfg.  Co.,  113  Mass. 
896,  at  399;  Finnerty  v.  Prentice,  75  N.  Y.  615,  MS. 
opinion  Andrews,  J.,  where  such  rule  is  recognized  as  exist- 
ing in  this  State.) 

If  a  person  is  so  young  that  even  after  full  instructions 
he  wholly  fails  to  understand  them  and  does  not  appreciate 
the  dangers  arising  from  a  want  of  care,  then  he  is  too  young 
for  such  employment  and  the  employer  puts  or  keeps  him  at 
such  work  at  his  own  risk. 

Assuming  the  plaintiff's  statement  in  this  case  to  be  true, 
that  she  had  no  instructions  as  to  the  danger  of  the  machine 
and  that  she  had  never  worked  at  any  machinery  before,  if 
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under  such  circumstances  this  accident  had  happened  within 
a  short  time  of  her  employment,  and  because  of  her  unfamil- 
iarity  with  and  lack  of  appreciation  of  the  dangers  attendant 
upon  the  working  of  the  machine,  the  defendant  may  well 
have  been  liable  for  the  damages  sustained  by  her  on  account 
of  such  ignorance.  But  the  case  discloses  wholly  different 
facts ;  it  is  conclusively  shown  from  her  own  evidence,  already 
quoted,  that  she  was  aware  of  and  fully  appreciated  and  under- 
stood the  dangers  to  be  apprehended  from  working  the  machine, 
and  it  is  equally  clear,  and  from  the  same  source  of  informa- 
tion, that  she  was  perfectly  competent  to  discharge  the  duty 
of  feeding  the  machine  long  before  the  accident  occurred. 

She  had  not,  it  is  true,  received  any  instructions  as  to  its 
dangers  from  the  defendant  or  his  agents  as  she  says,  but  she 
had  acquired  the  information  in  fact  from  the  best  of  all 
teachers,  that  of  practical  experience.  She  knew,  therefore, 
all  that  the  instructions  of  the  defendant  would  have  imparted 
to  her.  This  was  enough.  Being  of  an  age  to  appreciate 
and  having  full  knowledge  of  the  danger,  and  at  the  same 
time  being  competent  to  perform  the  duty  demanded  from 
her,  the  fact  that  she  was  a  minor  does  not  alter  the  general 
rule  of  law  upon  the  subject  of  employes  taking  upon  them- 
selves the  risks  which  are  patent  and  incident  to  the  employ- 
ment. {De  Graf  v.  iT.  Y.  a,  etc.,  R.  R,  Co.,  76  N.  Y.  125 ; 
Co&tnbsY,  New  Bedford  Cordage  Co.,  102  Mass.  572,  at  585; 
Sullivan  v.  India  Mfg.  Co.,  113  Mass.  396-398;  King  v. 
B.  and  W.  R.  R.  Co,  9  Cush.  112.)  The  learned  judge,  in 
delivering  the  opinion  at  General  Term,  while  stating  that 
the  case  was  a  border  one,  observes  that  **  it  may  well  be  that 
there  were  methods  of  performing  the  duties  which,  if  duly 
communicated  to  the  plaintiff,  would  have  avoided  the  risks 
of  accident." 

But  the  plaintiff  in  her  own  evidence  says  she  was  instructed 
as  to  the  methods  of  performing  the  duties  which  she  was 
placed  there  to  discharge ;  it  is  only  as  to  the  dangers  to  be 
apprehended  from  the  machine  which  she  says  were  never 
imparted  to  her. 


38  HicKET  V.  Taafpk.  [March, 

Opinion  of  the  Court,  per  Pbckham,  J. 

There  seems  still  to  be  another  answer  to  this  part  of  the 
plaintiffs  claim,  and  that  is  the  injury  did  not  occur  on  account 
of  any  act  done  or  omitted  on  her  part  because  of  any  want 
of  knowledge  or  appreciation  of  the  dangers  of  the  machine. 

She  attempted  to  straighten  out  a  "  lap  "  in  a  collar,  the 
further  end  of  which  was  caught  by  the  machine.  II er  hand 
was  distant  from  the  rollers  the  whole  length  of  the  collar,  and 
but  for  the  unfortunate  and  not  to  be  foreseen  accident  by 
which  her  finger  was  caught  in  the  button-hole,  and  from 
which  she  could  not  extricate  it  in  time,  the  plaintiffs  hand 
would  not  have  been  caught  by  the  rollers.  In  the  act  of 
trying  to  straighten  oitt  this  "lap"  at  the  time  she  did,  it  is 
impossible  to  hold  that  such  act  was  the  least  evidence  of  a 
lack  of  appreciation  of  or  familiarity  with  the  dangers  of  the 
machine,  and  it  would  have  been  error  to  submit  such  a 
proposition  to  a  jury. 

Prima  facie^  it  was  a  perfectly  safe  act,  and  would  have  so 
resulted  but  for  this  accident,  which  no  human  being  would 
have  thought  of  as  possible  to  occur,  and  it  is  not  admissible, 
therefore,  to  say  that  the  injury  to  the  plaintiff  arose  from  any 
lack  of  knowledge  on  her  part,  even  though  she  had  received 
no  instructions  from  the  defendant. 

Third.  The  third  proposition  is  not  borne  out  by  the  facts. 

There  is  no  evidence  that  the  father  of  plaintiff  knew  that 
she  was  going  to  the  defendant's  laundry  when  she  first  went,  or 
that  he  knew  the  character  of  the  service  she  performed  there. 
It  is  plain  from  her  own  evidence  tliat  she  went  there  to 
obtain  employment  such  as  the  defendant  or  his  agents  mi^ht 
place  her  at,  and  she  took  her  turn  at  this  machine,  so  far  as 
it  appears,  willingly,  and  kept  it  safely  for  six  weeks  before 
she  was  injured.  As  there  is  no  basis,  in  fact,  for  the  plaintiffs 
claim  it  is  unnecessary  to  discuss  its  correctness  as  a  statement 
of  the  law. 

These  are  the  chief  grounds  made  by  plaintiffs  counsel  for 
an  afSrmance  of  this  judgment,  and  vre  have  examined  all 
that  he  has  urged  vrith  very  great  care  and  attention.  The 
case  is  a  most  important  one,  certainly  to  plaintiff,  who  has, 
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without  any  fault  of  her  own,  BUBtained  a  most  terrible  and 
painful  and  perujanent  injury,  and  her  case  is  one  that  appeals 
most  strongly  to  the  sympathies  of  every  one.  But  we  do 
not  see  how  this  judgment  can  stand  without  overthrowing 
well  settled  and  healthful  principles  of  law. 

We  think  the  motion  for  a  nonsuit  should  have  been  granted, 
and  for  that  reason  the  judgment  should  be  reversed  and  a 
new  trial  ordered,  costs  to  abide  event. 

All  concur,  except  Rugeb,  Ch.  J.,  and  Danfoeth,  J., 
dissenting. 

Judgment  reversed. 
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Claudittb  Shattuck  et  al.,  by  Guardian,  etc ,  Respondent,  v. 

GrEoHGE  Bascom,  Appellant.  |io6    3» 

.i: 

Odc  claiming  under  a  conveyance,  in  form  a  deed,  but  in  fact  given  as  a 
mortgage,  cannot  maintain  ejectment  against  the  grantor  or  any  other 
person. 

Reconveyance  by  the  grantee  to  the  grantor  is  not  necessary  to  reinvest  the 
latter  with  the  absolute  title;  it  is  necessary  only  to  clear  up  the  record 
title. 

Where  the  form  of  oath  to  be  taken  by  assessors  is  prescril^ed,  it  must 
be  followed,  and  any  material  variation  therefrom  will  invalidate  the 
assessment. 

Defendant  executed  a  quit-claim  deed  of  certain  lands  to  C. ;  the  deed  was, 
in  fact,  given  as  a  mortgage.  C.  commenced  an  action  against  S.,  who 
claimed  title  to  the  land  under  a  comptroller's  deed  on  sale  for  taxes, 
to  set  aside  said  deed  as  a  cloud  on  title.  That  action  resulted  in  a 
judgment  for  the  defendant  therein.  ().  thereupon  reconveyed  to  S. 
In  an  action  brought  by  plaintiffs,  who  claimed  as  the  heirs  of  S.,wherein 
the  question  was  as  to  the  title  to  the  lands,  held,  that  defendant  did 
not  in  any  sense  take  title  from  C,  and  was  not  estopped  by  the  judg- 
ment aji^ainst  him. 

The  lands  were  sold  for  arrears  of  taxes  for  the  year  1856  and  for  two  other 
years.  The  law  in  force  in  1856  (Chap.  176,  Laws  of  1851),  required 
that  the  oath  of  the  assessors  to  the  assessment-roU  should  state  that 
they  had  estimated  the  value-of  the  real  estate  in  accordance  with  the 
judgment  of  a  majority  of  them,  "with  the  exception  of  those  cases  in 
which  the  vahie  of  said  real  estate  has  been  changed  by  reason  of  proof 
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produced  before  us."  It  appeared  that  in  the  oath  to  the  assessment- 
roll  of  that  year  instead  of  the  words  *•  of  proof,"  the  word  **  hereof  " 
was  inserted.  Hddf  that  this  was  a  fatal  variance,  rendering  the  assess- 
ment void;  and,  as  the  tax  sale  was  for  the  aggregate  of  the  three  years, 
the  entire  sale  and  the  deed  given  in  pursuance  thereof  were  void. 

(Argued  February  10,  1887;  decided  March  8, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fifth  judicial  department,  in  favor  of 
plaintiffs,  entered  upon  an  order  made  April  23,  1885,  which 
denied  a  motion  for  a  new  trial  and  directed  judgment  on  a 
verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

£.  D.  Northrup  for  appellant.  Defendant's  acts  amounted 
to  actual  possession  and  occupation  at  the  time  the  taxes  were 
assessed  and  levied,  and  also  at  the  time  the  bark  was  taken. 
{Thompson  v.  Burhans,  79  N.  Y.  99,  100 ;  Miller  v.  Z.  L 
R.  R.  Co.,  71  id.  383,  384.)  The  fact  that  Coleman  mistook 
his  remedy  and  assumed  to  own  the  title  under  the  mortgage, 
because  it  was  in  form  a  quit-claim  deed,  cannot  prejudice 
tlie  rights  of  the  defendant,  who  was  then  a  powerless  debtor 
in  the  hands  of  Coleman.  {Otis  v.  Williams,  70  N.  Y.  211.) 
Coleman  had  no  more  right  to  maintain  that  action  than  any 
other  mortgagee  would  have  to  maintain  a  similar  action  under 
a  mortgage  drawn  in  the  usual  form.  {Clark  v.  Angel,  17 
N.  Y.  Week.  Dig.  29;  Pardee  v.  Treat,  82  N.  Y.  385; 
Miller  v.  McOucken,  20  Week.  Dig.  429  ;  Dodd  v.  Neilson, 
90  N.  Y.  243;  Bcmd  v.  CoUim,  18  K  Y.  Week.  Dig. 
90 ;  Orass  v.  WelXwood,  90  N.  Y.  638 ;  lioi^n  v.  Keteltas, 
46  id.  605.)  The  quit-claim  deeds  from  Coleman  to  the 
defendant,  were  in  effect  only  satisfaction  pieces  made  for 
the  purpose  of  formally  clearing  up  the  record  in  the  clerk's 
office.  {Becker  v.  H(ymard,  47  How.  429;  66  N.  Y.  5; 
Pardee  v.  Treat,  82  N.  Y.  385;  4  Hun,  359;  Carr  v. 
Carr,  62  id.  251;  Stoddard  v.  Whiting,  46  id.  627; 
Qenet  v.  Davenport^  56  id.  676;  Deckard  v.  T^onard,  6 
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Lans.  264: ;  Payne  v.  WUsm,  74  K .  Y.  348 ;  Morris  v.  Bud- 
l&nff,  78  id.  543 ;  Murray  v.  Walker^  31  id.  899 ;  Ford  v. 
Belnunit,  35  N.  T.  Sup.  Ct.  135 ;  Odell  v,  Montross,  63 
N.  Y.  499.)  The  plaintiffs  not  being  hona  fide  purchasers 
under  Coleman,  the  mistaken  action  of  Coleman  v.  Shattuck 
cannot  operate  as  an  estoppel  upon  Bascom,  who  was  not  a 
party  to  it  or  privy  in  any  manner.  {Dawley  v.  Brown^  79 
N.  Y.  390;  Murray  v.  Walker^  31  id.  401;  Masien  v. 
Olcuit^  101  id.  IGl ;  Adams  v.  FUer^  7  Wis.  306 ;  Carney 
V.  EmmonSy  9  id.  114 ;  1  Buller's  Nisi  Prius,  232;  Chicago 
V.  Iiobhins,4t  Wall.  C57;  Campbell  v.  IlaU,  16  K  Y.  575; 
Barrett  v.  Leach^  25  Ilun,  178 ;  Sheridan  v,  Andrews^  49 
X.  Y.  478 ;  Marsh  v.  Masterton^  23  Week.  Dig.  239 ;  Maylee 
V.  Avery^  18  Johns.  352 ;  1  Smith's  Leading  Cas.,  8^0.  n. ; 
Power  V.  Lester^  23  N.  Y.  533;  Trim  v.  Marsh,  54  id. 
599.)  This  action  of  replevin  was  improperly  brought 
and  cannot  be  maintained.  {Barrett  v.  Warren^  3  Hill,  348 ; 
1  Chitty's  Pleadings,  177 ;  Stochwell  v.  Phelps,  34  N.  Y.  363 ; 
WohUi^  V.  B.  cfe  S.  L.  It.  B.  Co.,  46  id.  686 ;  Wood  v. 
Zafayette,  68  id.  181,  190 ;  Beals  v.  Stewart,  6  Lans.  408 ; 
Bich  v.  Baker,  3  Den.  79 ;  Holmes  v.  >&^?^y,  19  Wend.  507 ; 
HoughtaUing  v.  Uoughtailing,  56  Barb.  194;  Edwards  v, 
Noyes,  65  N.  Y.  125;  Kellogg  v.  F<?Z^n^i7i^,  21  How. 
226;  Rowland  v.  Fuller,  How.  App.  Cas.  629;  Eealey 
V.  Wheeler,  8  Ilun,  569 ;  -D^  J/o^  v.  Hagaman,  8  Cow. 
220;  ^icA  V.  jSaA'^r,  3  Den.  79;  Code  of  Civ.  Pro., 
§  370.)  One  erroneous  tax  vitiates  the  whole  sale.  (Black- 
well  on  Tax  Titles,  160,  161  et  seq.;  Hay  den  v.  Foster, 
12  Pick.  402;  In  re  Willis,  30  Hun,  13;  EoIIy  Kellogg, 
16  Mich.  12;  People  v.  Hagadom,  36  Hun,  610.)  The 
evasion  of  the  plain  command  of  the  statute  in  making  a 
proper  oath  to  the  assesment-roll  of  1856  is  a  fatal  error. 
{Van  Bensselaer  v.  Whitleck,  .3  Seld.  517;  Westfall  v. 
Preston,  49  N.  Y.  349 ;  PeopU  v.  Fowler,  55  id.  252 ;  Met- 
eaJf  V.  Messenger,  46  Barb.  325 ;  Bellinger  v.  Gray,  51 
N.  Y.  610;  Steu>aH  v.  Wallis,  30  Barb.  344;  2  Tr.  App. 
277-279  ;  B(Aier  v.  Bm/er,  U.  S.  Sup.  Ct.  [L.  C.  Pub.  Co.] 
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1089 ;  Atkins  v.  Kinna7iy  20  Wend.  249 ;  3  Edm.  Stat,  at 
Large,  350,  §  8.) 

Cary  dk  Ruinsey  for  respondents.  The  judgment  record 
in  the  case  of  Coleman  v.  Shattuck  lias  become  irrevocable 
as  against  Coleman,  his  grantees  or  privies.  {Smith  v.  Smithy 
79  N.  Y.  634 ;  Bemet  v.  Cmichman^  48  Barb.  73 ;  Laws  of 
1862,  chap.  485;  Cagg^  v.  Lansmg,  64  N.  Y.  417.)  It  is 
too  late  for  defendant,  as  against  Shattuck,  to  deny  Coleman's 
title.  ( Voi^heia  v.  Olmstead^  3  Ilun,  744.)  Shattuck  being 
in  the  actual  possession  of  the  land,  and  having  the  con- 
structive possession  under  his  title,  could  maintain  this  action. 
{Gardner  v.  Terry^  19  Barb.  317;  Teomans  v.  Francisoo^ 
15  Week.  Dig.  312 ;  Samson  v.  Rose,  65  N.  Y.  419. 

Eabl  J.  The  plaintiffs  commenced  this  action  to  recover  a 
quantity  of  hemlock  bark  which  the  defendant  had  peeled  and 
taken  from  the  trees  standing  on  lot  No.  54,  containing  one 
hundred  and  fifty  acres  of  land  situated  in  the  town  of  Portville, 
in  the  county  of  Cattaraugus.  The  defendant  in  his  answer 
denied  the  plaintiffs'  title  to  the  land,  and  averred  that  he 
owned  the  land  and  consequently  the  bark  taken  therefrom. 

Upon  the  trial  it  appeared  that  the  plaintiffs  claimed  title 
under  a  deed  executed  by  the  comptroller  of  the  State  pur- 
suant to  a  sale  of  land  in  1866  for  arrears  of  taxes  for  the 
years  1856,  1858  and  1860.  It  is  undisputed  that  the 
defendant  has  good  title  to  the  land  unless  it  has  been 
defeated  by  the  tax  sale  and  the  deed  of  the  comptroller. 

The  defendant  claims  that  there  were  certain  defects  in  the 
imposition  of  the  taxes  and  in  the  subsequent  proceedings 
which  render  the  comptroller's  deed  invalid.  But  the  plain- 
tiffs claim  that  he  is  estopped  from  assailing  the  comptroller's 
deed  by  certain  facts  which  will  now  be  mentioned. 

In  1869  the  defendant  executed  a  quit-claim  deed  of  the 
land  to  one  Coleman,  which  was  duly  recorded  in  the  proper 
clerk's  office ;  and  while  he  held  that  deed  and  the  apparent  title 
to  the  land,  in  1873,  he  commenced  an  action  against  Edwin 
R.  Shattuck,  the  father  of  the  plaintiffs,  under  whom  they 
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claim,  to  set  aside  the  comptrollAr's  deed  as  a  cloud  upon  his 
title,  on  the  ground  that  the  tax  sale  was  void  and  the  deed 
given  in  pursuance  thereof  invalid.  That  action  wa«  tried 
and  resulted  in  a  judgment  in  favor  of  the  defendant  therein, 
which  was  finally  aflSrmed  in  this  court.  {Coleman  v.  S/iat- 
iucky  2  Hun,  497 ;  affirmed  62  N.  Y.  348.)  Subsequently 
to  the  entry  of  that  judgment,  and  before  the  commencement 
of  this  action,  Coleman  reconveyed  the  land  to  this  defendant, 
and  upon  the  trial  of  this  action  it  was  undisputed  that  the 
deed  by  this  defendant  to  Coleman  was  given  as  security  and 
was,  in  fact,  a  mortgage.  The  trial  judge  directed  a  verdict 
in  favor  of  the  plaintiffs  upon  the  ground  that  this  defendant 
was  bound  and  estopped  by  that  judgment.  Upon  appeal  by 
the  defendant  to  the  General  Term,  the  judgment  of  the  trial 
term  was  affirmed,  as  appears  by  the  opinion  there  pro- 
nounced, upon  the  ground  that  the  plaintiffs'  tax  title  was 
valid.  But  the  court  there  further  held  that  the  defendant 
was  not  estopped  by  the  judgment  between  his  mortgagee  and 
plaintiffs'  father. 

Although  the  conveyance  from  the  defendant  to  Coleman 
was  in  form  a  deed,  it  was  in  fact  a  mortgage,  and  had  all  the 
incidents  of  a  mortgage.  Coleman  could  not,  upon  that 
deed,  have  maintained  an  action  of  ejectment  against  his 
^^ntor  or  any  other  person.  All  he  acquired  by  the  deed 
was  a  lien  upon  the  land  for  the  security  of  his  debt,  and 
upon  payment  of  the  debt  his  interest  in  the  land  and  his  lien 
thereon  would  absolutely  cease.  Eeconveyance  by  him  to 
this  defendant  was  not  necessary  to  reinvest  him  with  the 
absolute  title,  and  was  necessary  only  to  clear  up  the  record 
title.  {Murray  v.  Walker  31  N.  T.  399 ;  Horn  v.  Keteltas, 
46  id.  605 ;  Canr  v.  Carr^  52  id.  251 ;  Morris  v.  Budhng^ 
78  id.  543.)  Therefore  the  defendant  did  not,  in  any  sense, 
take  his  title  from  Coleman,  but  his  title  was  anterior  to  any 
interest  which  Coleman  had  in  the  land ;  and  the  legal  title 
was  in  him  at  the  time  of  the  pendency  of  the  action  of 
Coleman  v.  ShaMuclc.  He  was  not  a  party  to  that  action, 
and  it  was  not  carried  on  at  his  instance,  or  for  his  benefit. 
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and  therefore  he  is  not  bound  or  estopped  by  the  judgment 
rendered  therein.  It  would  be  quite  a  novel  doctrine  to  hold 
that  a  mortgagor  is  bound  and  estopped  by  a  judgment  ren- 
dered in  an  action  by  the  mortgagee  against  some  other  person 
to  which  he  was  not  a  party.  It  was,  therefore,  open  to  the 
defendant  upon  the  trial  of  this  action  to  assail  the  title  of 
the  plaintiffs. 

The  act  (Chap.  209  of  the  Laws  of  1860)  made  the  comp- 
troller's deed  presumptive  evidence  that  the  sale  and  all 
proceedings  prior  thereto  were  regular,  according  to  the 
provisions  of  law  directing  the  same,  or  in  any  manner  relat- 
ing thereto.  But  as  the  act  made  the  deed  only  presumptive 
evidence,  a  party  against  whom  a  tax  title  is  asserted  still  has 
the  right  to  show  by  any  competent  evidence  that  the  pro- 
ceedings for  the  assessment  and  collection  of  the  taxes  were 
illegal  and  defective,  and  that  the  comptroller's  deed  is,  in 
fact,  invalid. 

Upon  the  trial  of  this  action,  and  upon  the  argument  of  the 
appeal  in  this  court,  the  counsel  for  the  defendant  pointed 
out  various  defects  and  irregularities  on  account  of  which  he 
claimed  that  the  comptroller's  deed  is  invalid.  But  we  deem 
it  important  now  to  consider  but  one  of  the  alleged  defects, 
and  that  relates  to  the  taxes  of  1856.  The  law  in  force 
at  that  time  (Chap.  176,  Laws  of  1851),  prescribed  the  form  of 
oath  which  the  assessors  or  a  majority  of  them  should  take 
and  attach  to  the  assessment-roll,  and  that  so  far  as  pertains 
to  real  estate  is  as  follows :  "  We  the  undersigned  do  severally 
depose  and  swear  that  we  have  set  down  in  the  foregoing 
assessment-roll  all  the  real  estate  situated  in  the  (town  or  ward 
as  the  case  may  be)  according  to  our  best  information  and  that, 
with  the  exception  of  those  cases  in  which  the  value  of  the 
said  real  estate  has  been  changed  by  reason  of  proof  produced 
before  us,- we  have  estimated  the  value  of  the  said  real  estate, 
at  the  sums  which  a  majority  of  the  assessors  have  decided  to 
be  the  full  and  true  value  thereof,  and  at  which  they  would 
appraise  the  same  in  payment  of  a  just  debt  due  from  a  solvent 
debtor."     This  oath  is  intended  to  secure  a  just  valuation  of 
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property  to  be  taxed  and  is  thus  for  the  protection  of  tax 
payers,  and  no  assessment  can  be  valid  unless  it  has  the  sanction 
of  the  oath.  The  legislature  having  prescribed  the  precise 
form  of  oath  to  be  taken  that  form  must  be  followed,  and  an 
assessment  will  be  invalid  if  there  is  any  material  departure 
therefrom ;  and  so  it  has  been  held.  ( Van  Rensselaer  v.  Wit- 
lech,  7  N.  Y.  517;  rarish  v.  Golden,  35  id.  462 ;  Westfall 
V.  Preston,  49  id.  349 ;  Bellinger  y.  Gray,  51  id.  610 ;  Memtt 
V.  Port  Chester,  71  id.  309.)  In  the  oath  upon  the  assess- 
ment-roll for  1856  a  fatal  defect  appears.  Instead  of  the 
language  ^^  value  of  the  said  real  estate  has  been  changed  by 
reason  of  proof  produced  before  us,"  the  word  "  hereof  "  was 
inserted  instead  of  the  words  "  of  proof,"  so  that  the  language 
is,  "  with  the  exception  of  those  cases  in  which  the  value  of 
the  said  real  estate  has  been  changed  by  reason  hereof  pro- 
duced before  us,  we  have  estimated  the  value  of  said  real  estate 
at  the  sums  which  a  majority  of  the  assessors  have  decided  to 
be  the  full  and  true  value  thereof,"  etc.  The  purport  of  that 
is  simply  that  they  had  estimated  the  value  of  the  real  estate 
at  the  sums  which  a  majority  of  the  assessors  decided  to  be 
the  full  and  true  value  thereof,  except  in  those  cases  in  which 
the  value  .has  been  changed  for  some  reason  undisclosed. 
That  oath  could  have  been  truthfully  taken  by  the  assessors 
even  if  they  had  overestimated  or  underestimated  real  estate, 
and  had  thus  made  their  assessment  entirely  unequal  and 
unjust.  Thus  the  entire  value  of  the  oath  was  lost,  and 
it  answered  no  purpose  whatever  so  far  as  pertained  to 
the  assessment  of  real  estate,  and  might  as  well  have  been 
entirely  omitted.  Its  form  was  such  that  it  could  not  have 
laid  the  foundation  for  an  indictment  for  perjury,  no  matter 
how  grossly  the  assessors  had  violated  their  duty.  It  must 
be  presumed  that  the  form  of  the  oath  prescribed  by 
the  statute  was  before  the  assessors  at  the  time  the  oath 
was  written,  and  we  may  assume  that  the  material  depar- 
ture from  the  words  of  the  statute  was  probably  inten-* 
tional  to  accomplish  some  purpose  not  allowed  by  the  letter 
of  the  law.    We,  therefore,  entertain  no  doubt  that  this  defect 
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in  the  oath  rendered  the  asseement  of  1856  wholly  void,  and 
as  the  tax  sale  was  made  for  the  aggregate  taxes  of  1856, 
1858  and  1860,  the  entire  sale  was  illegal  and  invalid,  and  the 
deed  given  in  pursuance  tthereof  void.  (Blackwell  on  Tax 
Tit.,  160;  Bi/verside  Co.  v.  HoweU,  113  111.250;  Matter  of 
WiMis,  30  Hun,  13 ;  People  v.  Hagadorn,  36  id.  610 ;  104 
K  T.  616.) 

The  invalidity  of  the  comptroller's  deed  on  account  of  the 
defect  in  the  oath  of  the  assessors  did  not  come  under  con- 
sideration in  Coleman  v.  Sh/Muck.  In  that  case  there  was 
no  allegation  of  such  a  defect,  and  the  record,  by  some  inad- 
vertence, showed  that  the  oath  was  correctly  transcribed  from 
the  statute. 

Therefore,  without  considering  other  alleged  defects  in  the 
tax  proceedings  to  which  our  attention  has  been  called,  we 
are  of  opinion  that  the  judgment  of  the  General  and  Special 
Terms  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  event. 

All  concur. 

Judgment  reversed. 


8.  Hatch  Gould  et  al.,  as  the  Board  of  Health,  etc..  Appel- 
lants, -y.  The  City  of  Rochester,  Respondent. 

Under  the  act  of  1850  (Chap.  324,  Laws  of  1850),  providing  for  the  organ- 
ization of  boards  of  health,  as  amended  in  1882  (Chap.  351,  Laws  of 
1882),  while  the  board  of  health  of  a  town  may  not  summarily  execute 
its  orders  as  to  the  abatement  of  a  nuisance  by  going  outside  of  the 
boundaries  of  the  town  for  that  purpose,  it  may  invoke  the  aid  of  the 
court  to  restrain  a  violation  of  its  order  and  to  enforce  the  abatement 
of  the  nuisance,  although  the  cause  thereof  arises  in  an  adjoining 
municipality. 

It  is  not  essential  to  the  validity  of  the  service  of  a  special  order  made  by 
a  board  of  health,  requiring  the  abatement  of  a  nuisance,  that  it  be 
served  on  the  occupant  of  the  premises  whereon  the  nuisance  exists, 
within  the  territorial  jurisdiction  of  the  board;  a  service  outside  of  the 
Jurisdiction  is  sufficient. 
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The  city  of  R.  having,  under  legislative  authority,  acquired  land  in  the 
adjoining  town  of  B.,  and  opened  ditches  thereon  to  carry  off  the 
drainage  of  the  city,  dug  such  ditches  and  constructed  sewers  which 
discharged  into  the  ditches  near  the  boundary  between  the  city  and 
town,  and  the  sewage  was  thus  carried  upon  and  over  the  town  lands 
into  a  creek,  creating  a  nuisance  in  the  town  dangerous  to  public  health. 
Plaintiffs,  constituting  the  Board  of  Health  of  the  town,  passed  a  reso- 
lution declaring  that  such  discharge  of  sewage  was  a  nuisance,  ordered 
it  to  be  suppressed  and  authorized  the  commencement  of  an  action  to 
restrain  a  violation  of  the  resolution.  A  copy  of  the  resolution  was 
served  upon  the  city  by  delivering  it  to  the  proper  city  authorities,  the 
delivery  being  made  in  the  city.  The  city,  in  violation  of  the  order, 
continued  the  nuisance  by  permitting  the  sewage  to  be  discharged  as 
before.  Held,  that  an  action  was  maintainable  to  enforce  the  order 
and  to  restrain  the  continuance  of  the  nuisance;  that  while  the  board 
could  not  go  into  the  city  and  intei'fere  with  its  sewers,  it  could  enforce 
its  oi-ders  and  prevent  the  discharge  of  the  sewage  upon  the  lands  of 
the  town  where  it  created  a  nuisance;  that  the  order  related  to  a  matter 
within  the  town  and  within  the  jurisdiction  of  the  board;  also,  that 
the  city  was,  within  the  act,  an  occupant  of  the  premises  in  the  town  on 
which  the  nuisance  existed,  and  was  properly  served  with  notice;  and 
that  a  continuance  of  the  discharge  of  the  sewage  after  service  was  a 
violation  of  the  order. 

Bgffina  v.  Cotton  (I  El.  &  El.  [Q.  B.],  203).  and  Iteed  v.  Ftople  (I  Park. 
C.  R.  481),  distinguished. 

Oould  V.  City  of  Rochester  (89  Hun,  79),  reversed. 

(Argued  February  28,  1887;  decided  March  8,  1887.) 

Appeal  from  juagment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  the  first  Tuesday  of  January,  1886,  which 
aflirmed  a  judgment  in  favor  of  defendant  entered  upon  a 
decision  of  tiie  court  on  trial  at  Special  Term.  (Eeported 
below,  39  Hun,  79.) 

This  action  was  brought  by  plaintiffs  as  the  Board  of  Health 
of  the  town  of  Brighton  to  restrain  the  defendant  from  dis- 
charging sewage  upon  and  over  lands  of  said  town  and  to 
have  such  discharge  adjudged  to  be  a  nuisance. 

The  material  facts  are  stated  in  the  opinion. 

Walter  S.  HvhheU  for  appellants.    The  action  was  properly 
brought  in  the  names  of  the  individual  members  of  the  board, 
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with  the  corporate  name  of  the  board  attached.  (2  R.  S.  [7th 
ed.]  1081 ;  Haight  v.  Benson^  18  How.  302;  Winchester  v. 
McKee,  4  Alb.  L.  J.  138  ;  Pomeroij  v.  Sperry^  16  How.  211.) 
Whatever  is  detrimental  to  the  liealth  of  the  town  may 
be  tlie  subject  of  the  board  of  health's  action.  There  is 
no  limitation  as  to  the  character  of  the  nuisances,  nor 
as  to  the  residence  of  the  party  causing  the  nuisance,  nor  as 
to  the  place  where  the  nuisance  originates.  {Mead  v. 
Strattan,  87  K  T.  493,  496 ;  In  re  Will  of  O'Neil,  91  id, 
510 ;  People  ex  rel.  Wood  v.  Laoomhe^  99  id.  43,  49.) 

loan  Powers  for  respondent.  Local  boards  of  health 
possess  the  power  and  can  exercise  the  authority  conferred 
upon  them  by  the  statute  and  none  other.  {People  v.  Super- 
visors^ 18  Barb.  567,  569.)  The  act  under  which  the  Brighton 
Board  oi  Health  is  organized  confers  upon  local  boards  of 
health  no  power  or  authority  with  reference  to  the  removal 
or  suppression  of  a  condition  of  things  existing  outside  of  the 
limits  of  the  town,  for  which  the  local  board  acts,  by  reason 
of  which  nuisances  arc  created  within  the  limits  of  the  town. 
{Regina  v.  Cotton,  102  Eng.  Com.  Law  Eep.  (1  El.  &  El.) ; 
202 ;  Reed  v.  PeopU,  1  Park  C.  R.  481.) 

Andrews,  J.  The  city  of  Rochester  adjoins  on  the  east 
the  town  of  Brighton,  jit  constructed  sewers  which  dis- 
charged into  ditches  near  the  boundary  between  the  city  and 
town,  which  carried  the  sewage  upon  and  over  lands  in 
Brighton,  and  ultimately  into  Thomas  creek,  a  small  stream 
running  through  the  town  and  having  its  outlet  at  Irondequoit 
ba>%J  The  ditches  were  constructed  by  the  city  under  a  general 
legi8lative_autliority  to  acquire  land  outside  of  the  city  limits, 
and  open  ditches  thereon  to  carry  oflE  the  drainage  of  the  city. 
It  is  fourd  that  the  discharge  of  the  sewage  through  the 
ditches  and  into  Thomas  creek  created  ajiuisance  in  the  town 
of  Brighton  dangerous  to  the  public  health.  On  the  1st  day  of 
August,  1884,  the  plaintiffs,  constituting  the  Board  of  Health 
of  the  town,  enacted  a  nile  or  regulation  prohibiting  any  per- 
son or  corporation  discharging  or  causing  to   be  disharged 
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upon  any  of  the  lands,  or  into  any  of  the  streams  of  the  town 
of  Brighton,  the  contents  of  any  sewer  in  which  is  drained 
the  contents  of  any  privy,  water  closet  or  urinal,  under  a  pen- 
alty. On  the  same  day  the  board  passed  a  resolution  declaring 
that  the  discharge  of  the  sewage  of  the  city  of  Uochester 
from  the  Monroe  avenue  sewer  and  the  East  avenue  sewer 
upon  lands  in  the  town  of  Brighton,  and  from  thence  into 
Thomas  creek,  was  a  nuisance,  the  suppression  and  removal 
of  which  was  necessary  for  the  preservation  of  the  public 
health,  and  ordering  that  the  nujsance  Jbe^siippress^d  and 
imposing  a  penalty  for  the  violation  of  the  regulation,  and 
also  authorizing  the  prosecution  of  any  person  or  corporation 
violating  the  same,  or  the  commencement  of  au  action  to 
restrain  such  violation,  or  otherwise  to  enforce  the  regula- 
tion. By  direction  of  the  board  a  copy  of  the  regulation  was 
posted  in  the  town  and  served  upon  the  city  of  Rochester, 
by  there  delivering  it  to  the  proper  authorities  of  the  city, 

YIt  is  sufficient  to  state,  without  entering  into  details,  that 
the  discharge  of  the  filth  from  the  sewers  into  the  open 
ditches,  and  from  them  into  Thomas  creek,  creates  an  offen- 
sive and  dangerous  nuisance,  J  The  sole  question  here 
presented  is  Whether  the  Board  of  Health  of  the  town  of 
Brighton  is  authorized  to  maintain  an  action  against  the  city 
to  enforce  its  regulation  and  to  restrain  the  continuance  of 
the  nuisancCtJ  It  is  clear  that  there  is  a  remedy  by  indict- 
ment and  also  by  civil  action  at  the  suit  of  persons  sustaining 

•  special  injury  by  the  unlawful  acts  of  the  defendants.  The 
right  of  the  board  of  health  of  the  town  of  Brighton  to  main- 
tain the  action  is  challenged,  on  the  ground  that  it  has  no 

,  general  capacity  to  sue,  but  only  such  as  is  specially  conferred 
by  the  law  under  which  boards  of  health  are  organized,  and 
that  the  circumstances  of  this  case  do  not  bring  it  within  the 
authority  conferred.  It  woidd  seem  that  an  action  by  the 
body  representing  all  the  inhabitants  of  the  town,  invoking 
the  equitable  power  of  the  court  to  restrain  the  continuance  of 
a  wrong  so  vitally  affecting  the  interests  both  of  individuals 
and  of  the  public  at  large,  would  be  most  appropriate.     But 
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it  18  undoubtedly  true  that  the  power  to  maintain  the  action, 
if  it  exists,  must  be  found  in  the  statute,  and  it  is,  therefore, 
necessary  to  ascertain  what  statutory  powers  are  conferred 
upon  boards  of  health,  and  whethei  they  include  an  authority 
to  maintain  an  action  under  the  circumstances  existing  in 
this  cajBe. 

The  original  statute  (Chap.  324,  Laws  of  1850),  "  For  the 
Preservation  of  the  Public  Health,"  and  providing  for  the 
organization  of  health  N)ards  in  cities,  villages  and  towns, 
conferred  upon  such  boards,  among  other  things,  the  power 
to  make  and  publish  rules  and  regulations  for  the  "  suppres- 
sion and  removal  of  nuisances"  (§  3,  subd.  3,  6),  and  pre- 
scribed a  penalty  for  the  willful  violation  of  any  regulation 
"so  made  and  published."  (Sec.  4.)  But  the  act  conferred 
no  power  upon  boards  of  health  to  maintain  any  action  to 
enforce  their  regulations,  and  it  was  held  that  actions  could 
not  be  maintained  by  tlie  board.  (People  v.  Supervisors  of 
Monroe  Co.y  18  Barb.  567.)  The  powers  of  boards  of 
health  were,  however,  subsequently  enlarged  by  amend- 
ments to  the  original  act,  and  their  powers  as  they  now 
exist,  are  declared  in  the  supplementary  act,  chapter  351, 
Laws  of  1882.  By  the  third  section  they  are  empowered 
"  to  make  orders  and  regulations,  in  their  discretion  (among- 
other  things'),  for  the  suppression  and  removal  of  nuisances, 
and  all  such  other  orders  and  regulations  as  they  shall  think 
necessary  and  proper  for  the  preservation  of  the  public 
health,"  and  to  enter  upon  any  place  or  premises  where  condi- 
tions dangerous  to  the  public  health  are  known  or  believed 
to  exist,  for  the  purpose  of  inspection,  and  also  "  to  receive 
and  examine  into  the  nature  of  complaints  made  by  any 
of  the  inhabitants  concerning  causes  of  danger  or  injury  to 
the  public  health  within  the  limits  of  its  jurisdiction." 
Subdivision  six  of  the  same  section  confers  the  power  and 
makes  it  the  duty  of  boards  of  health  "  to  publish  from  time 
to  time  all  such  orders  and  regulations  of  general  obligation 
as  they  shall  have  made,  in  such  manner  as  to  secure  early  and 
full  publicity  thereto,  and  to  make,  without  publication  thereof, 
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ench  orders  and  regulations  in  special  and  individual  cases,  not 
of  general  application,  as  they  may  see  fit,  concerning  the 
suppression  and  removal  of  nuisances,  and  concerning  all  other 
matter  in  their  judgment  detrimental  to  the  public  health, 
and  to  serve  copies  thereof  upon  any  occupant  or  occupants 
of  any  premises  whereon  any  sucli  nuisance  or  other  matters 
aforesaid  shall  exist,  or  by  posting  the  same  in  some  con- 
spicuous place  on  such  premises."  The  power  of  boards  of 
health  to  impose  penalties  and  to  maintain  actions  is  declared 
in  subdivision  nine  as  follows :  "  To  impose  penalties  for  the 
violation  of  or  noncompliance  with,  their  orders  and  regula- 
tions, and  to  maintain  actions  in  any  court  of  competent  juris- 
diction, to  collect  such  penalties,  not  exceeding  one  hundred 
dollars  in  any  one  case,  or  to  restrain  hy  injunction  such 
violations^  or  otherwise  to  enforce  such  orders  and  regvla- 
tions."  The  power  to  maintain  an  action  for  an  injunction, 
given  by  subdivision  9,  above  quoted,  is,  as  will  be  observed, 
auxiliary  only.  It  is  not  a  general  power  to  maintiiin  actions 
for  the  suppression  or  removal  of  nuisances.  It  is  a 
right  of  actii»n  limited  to  the  special^  purpose  of  enforcing 
orders  made* by  the  board,  or  to  restrain  their  violation. 
It  presupposes,  therefore,  as  a  condition  of  its  exercise, 
the  existence  of  a  lawful  order,  duly  made,  which  has  been 
violated  or  disregarded.  The  courts  below,  while  uniting 
in  denying  the  right  of  the  plaintiffs  to  maintain  the 
action,  differ  in  the  grounds  of  their  decision.  The  learned 
judge  at  Special  Term,  after  asserting  the  proposition  that 
the  jurisdiction  of  the  Board  of  Health  of  the  town  of 
Brighton  over  nuisances  was  limited  to  nuisances  existing 
within  the  territorial  limits  of  the  town,  put  his  decision 
upon  the  ground  that  the  order  or  regulation  of  August  1, 
1884,  was  ineffectual  and  in  excess  of  the  power  conferred 
upon  boards  of  health,  because  the  nuisance  in  question 
was  created  and  had  its  origin  in  the  city  of  Rochester, 
and  that  the  town  board  could  make  no  valid  regulation  in 
respect  thereto,  because,  in  the  language  of  the  court,  its 
powers  "  are  confined  to  the  abatement  of  nuisances  within 
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the  town,  and  the  regulations  tbey  make  have  no  force  outside 
of  the  town  lines."  It  seems  to  us  that  this  is  quite  too  narrow 
a  view  of  the  situation.  It  is  undoubtedly  true  that  the 
autliorities  of  Brighton  could  not  go  into  the  city  of  Rochester 
and  interfere  with  its  sewers.  But  the  collection  of  foul 
substances  in  the  sewers  was  not  the  immediate  cause  of  the 
nuisance.  The  immediate  cause  was  the  discharge  by  the  city 
of  the  sewage  after  it  was  collected  in  the  sewers,  into  open 
drains  constructed  by  tlie  city  accross  lands  in  the  town  of 
Brighton.  This  discharge  was  prohibited  by  the  order  of 
August  1,  1884.  The  city,  notwithstanding  the  order  and  in 
violation  of  it,  continued  the  nuisance  and  permitted  the 
sewers  to  discharge  their  contents  as  before,  and  it  con- 
tinued also  to  use  the  ditches  it  had  constructed  in  the 
town,  to  carry  the  offensive  matter  to  the  creek.  In  respect 
to  the  East  avenue  sewer,  the  nuisance  had  its  origin  at  Culver 
street,  the  dividing  line  between  the  city  and  town,  where  the 
sewer  terminated.  It  seems  to  us  that  the  order  of  the  Board 
of  Health  related  to  a  matter  within  the  town  and  within  the 
jurisdiction  of  the  board.  We  agree  witli  the  Special  Term 
that  the  board  could  not  execute  its  order  by  going  within  the 
city  to  close  the  sewers,  but  the  fact  that  it  had  no  power  to 
enforce  a  summary  jurisdiction  of  this  kind  does  not  justify  the 
conclusion  that  it  could  not  invoke  the  action  of  the  court  to 
enforce  in  an  orderly  way,  the  abatement  of  the  nuisance. 
The  case  of  Reghia  v.  Cotton  (1  Ellis  &  El.  [Q.  B.]  202)  arose 
under  the  Nuisance  Removal  Act  (18  &  19  Yict.  c.  121), 
and  it  was  held  that  it  did  not  authorize  a  summary  proceed- 
ing before  justices,  at  the  instance  of  one  parish,  for  the 
removal  of  a  nuisance  originating  in  another  parish.  The 
court  (Earle,  J.)  said :  "It  would  be  most  dangerous  to  take 
away  from  the  regular  tribunals  the  investigation  ot  such  a 
question,  often  a  most  complicated  and  important  one,  and  to 
transfer  it  to  the  jurisdiction  of  any  two  justices  of  the  peace." 
The  General  Term,  as  we  understand  its  opinion,  put  its 
affirmance  of  the  judgment  on  the  ground  that,  under  the 
act  of  1S82,  it  is  a  condition  precedent  to  the  right  of  a  board 
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of  health  to  maintain  an  action  to  restrain  the  violation  of 
or  to  enforce  an  order  made  by  the  board,  that  the  order 
should  have  been  served  on  the  defendant,  and  that  service 
nnder  the  act  must  be  made  within  the  territorial  jurisdiction 
of  the  board.  The  order  in  question  was  served  on  tlie 
defendant  by  service  on  its  proper  officers  within  the  city. 
It  was,  therefore,  held  that  sucli  service  was  not  a  compliance 
with  the  act,  and  was  not  a  performance  of  the  condition 
precedent.  We  are  unable  to  concur  in  this  conclusion. 
The  order  of  August  1,  1884:,  was  not  a  rule  or  regulation 
of  general  obligation  of  which  publication  was  required  within 
the  first  clause  of  section  3  subdivision  6,  but  was  an  order 
made  in  a  special  and  individual  case,  under  the  last  clause  of 
the  subdivision,  which  is  to  be  served  on  the  "  occupant  or  occu- 
pants "  of  the  premises  on  which  the  nuisance  exists,  "  or  by 
posting "  the  same  on  the  premises.  But  the  statute  does 
not  in  terms  require  the  order  to  be  served  within  the  town 
or  jurisdiction  where  the  nuisance  exists,  and  we  see  no  reason 
for  so  constniing  it.  It  is  not  necessary  to  determine 
whether  the  Board  of  Health  of  Brighton  would  have  jurisdic- 
tion if  the  nuisance  complained  of  was  merely  consequential, 
that  is,  if  the  nuisance  having  b^ien  created,  and  existing  in 
the  city,  affected  injuriously  by  corrupting  the  air,  or  other- 
wise the  town  of  Brighton.  But  in  this  case  the  city  of 
Rochester  constructed  and  controlled  the  ditches  in  the  tcwn 
through  which  the  sewage  was  carried,  and  used  them  for 
its  purposes.  We  think  the  city  was,  within  the  act,  the 
occupant  of  premises  in  the  town  on  which  the  nuisance 
existed,  and  was  properly  served  with  notice.  The  claim  that 
the  city  did  no  new  act  after  the  order  was  made,  if  material, 
ifi  not  well  founded  in  fact.  It  continued  to  discharge  the 
sewage  in  the  town  as  before.  If  it  had  refrained  from 
using  the  sewers,  the  nuisance  would  have  abated  without 
further  action.  The  case  of  Heed  v.  People  (1  Park.  Crim. 
Rep.  481)  18  not  in  point.  That  was  an  indictment  for  violat- 
ing a  regulation  of  a  board  of  health,  founded  on  the  fourth 
section  of  the  act  of  1850,  before  amendment,  which  made  a 
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willful  violation  of  a  regulation  "  made  and  published "  bj 
a  board  of  health,  a  misdemeanor.  The  regulation  claimed  in 
that  case  to  have  been  violated  had  not  been  published,  and  this 
was  a  complete  answer  to  the  indictment.  The  court  also 
expressed  the  opinion  that  service  of  notice  upon  a  non-resident 
out  of  the  jurisdiction,  although  he  owned  the  premises  on 
which  the  nuisance  existed,  followed  bj  a  mere  omission  to 
act  thereunder,  would  not  render  him  liable  to  indictment. 

We  think  the  judgment  in  this  case  should  bo  revei'sed. 
The  statute  should  have  a  liberal  construction  in  aid  of  the 
beneficial  purpose  of  its  enactment.  The  objections  to  the 
maintenance  of  the  action  are  quite  technical,  and  ought  not, 
we  think,  to  prevail. 

All  concur. 

Judgment  reversed  and  new  trial  ordered. 
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|ii»_ifi8        Catharine  Taylor,  Appellant,  v.   The   City    of  Cohoes, 

Eesponden* 

In  an  action  brought,  before  the  going  into  effect  of  the  Code  of  Civil 
Procedure,  against  a  municipal  corporation,  to  recover  damages  for 
alleged  negligence,  the  failure  of  the  plaintiff  to  present  the  claim  for 
payment  to  the  chief  fiscal  officer  of  the  corporation,  docs  not  deprive 
the  plaintiff  of  the  right  to  costs.  The  provision  of  the  said  Code 
(§  8245),  requiring  such  presentation  as  a  condition  precedent  to  the 
right  to  costs  does  not  apply,  and  such  a  case  ii  not  within  the  purview 
of  the  law  previously  in  force  (§  2,  Chap.  262,  Laws  of  1859.) 
Baine  v.  Q'ty  of  Rochester  (85  N.  Y.  5*?8),  distinguished 
Dressel  v.  Cit^  of  Kingston  (32  Hun,  62C),  overruled. 

(A^rgued  March  1,  1887  ;  decided  March  8.  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  November  16, 
1S86,  which  reversed  an  order  of  Special  Term  denying  a 
motion  on  the  part  of  defendant  for  a  retaxation  of  costs  and 
which  granted  said  motion. 
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This  action  was  commonced  in  August,  18S0 ;  it  was 
brought  to  recover  damages  for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  The  trial  resulted  in  a 
verdict  for  plauitiff  for  $2,000.  Taxation  of  plaintiff's  costs 
was  opposed  on  tlie  ground  that  plaintiflE's  claim  was  not  pre- 
sented to  the  cliief  fiscal  officer  of  defendant  before  the 
couimencement  of  the  action. 

James  Za7ishig  for  appellant.  This  action  having  been 
brought  prior  to  the  1st  day  of  September,  18S0,  and  before 
section  3245  of  the  Code  of  Civil  Procedure  took  effect,  must 
be  governed,  in  regard  to  costs,  by  section  2,  chapter  262  of 
the  Laws  of  1859.  (Code  of  Civil  Procedure,  §  3356.) 
Under  that  act  actions  arising  out  of  claims  ex  delicto  were 
not  required  to  be  presented  to  the  "  chief  fiscal  officer  "  of 
municipal  corporations  for  payment  in  order  to  recover  costs 
where  it  appeared  that  such  corporations  had  no  power  or 
authority  to  audit  and  pay  sucii  claims.  {McGlure  v.  Supers 
of  Niagara,  50  Barb.  594;  S.  C.  3  Abb.  Dec.  83 ;  Child  v. 
Vil  of  W.  Trmj,  23  Ilun,  68 ;  McGaffin  v.  City  of  Cohoes, 
74  N.  T.  387;  nowell  v.  City  of  Buffalo,  15  id.  512;  Quin- 
Ian  V.  City  of  Utica,  11  Ilun,  321 ;  affirmed,  74  N.  Y.  60  J.) 
Wliere  the  law  antecedently  to  a  revision  is  settled  either  by 
clear  expressions  in  the  statute,  or  by  adjudications  upon 
them,  the  mere  change  in  phraseology  shall  not  be  deemed  or 
oonstrued  as  a  change  of  the  law,  unless  such  change  of 
phraseology  evidently  purports  an  intention  in  the  legislature 
to  work  a  change.  {Davis  v.  Davia^  75  N.  Y.  221  ;  Taylor 
V.  Delaney,  2  Cai.  Cas.  151.)  A  re-enactment  of  the  same 
provision  in  substantially  the  same  terms  as  the  former  statute 
is  deemed  an  adoption  by  the  legislature  of  the  judicial  con- 
struction of  the  former  act.  {People  ex  rel.  Cutwater  v.  Green, 
56  N.  Y.  466;  Throop  Ann.  Code  Civil  Pro.  §  3245, 7i.) 
Assuming  that  a  change  had  been  made  so  that  the  Code 
provision  required  a  presentation  of  claims  for  tort,  the 
statute  was  fully  met  when  service  of  the  claim  was  made 
upon  that  body,  who  were  authorized  to  pay  the  claim,  unless 
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an  officer  had  been  specifically  designated  in  the  charter  as 
the  "chief  fiscal  officer"  of  tlie  municipality,  in  which  case 
presentation  must  be  made  to  hira.  {Judaon  v.  Village  of 
OleaUy  40  Hun,  158 ;  Butter  v.  City  of  Rochester^  4  id.  321 ; 
WiUiama  v.  City  of  Buffalo^  26  id.  302 ;  Grier  v.  Lodcjport, 
21  Week.  Dig.  444;  Cage  v.  IlomellsvUle^  24  id.  300.) 

P.  D.  Niver  for  respondent.  The  plaintiff  was  not  entitled 
to  costs  because  no  claim  was  filed  by  the  plaintiff  with  the 
chief  fiscal  officer  of  the  defendant  before  the  commencement 
of  the  action.  (Laws  of  1859,  chap.  2G2,  §  2 ;  Dresael  v. 
City  of  Kingston^  32  Ilun,  25G ;  Judson  v.  Village  of  Glean  ; 
24  N.  Y.  Week.  Dig.  55 ;  Code  of  Civ.  Pro.  §  3245;  Baine 
Y.  City  of  RochesUr,  85  N.  Y.  523.) 

Per  Curiam.  This  action  was  brought  before  the  new 
Code  went  into  effect,  and  hence  the  section  in  regai-d  to 
costs  (3245)  has  no  application  here.  The  case  must  be 
decided  under  the  act  of  1859.  (Chap.  262,  §  2,  Laws  of 
1859.)  Under  that  section  of  the  law  this  court  substantially 
held  that  cases  for  the  recovery  of  damages  for  injuries  sus- 
tained by  reason  of  the  negligence  of  the  servants  of  a  muni- 
cipal corporation  were  not  within  its  purview.  {McClure  v. 
Supers  of  Niagara^  3  Abb.  Ct.  App.  Dec.  83;  Hoioell 
V.  City  of  Buffalo,  15  N.  Y.  512;  McGaffin  v.  City  of 
Cohoes,  74  id.,  387.)  All  of  these  cases  did  not  arise  under 
the  act  of  1859,  but  the  principle  decided  in  them  is  as  stated. 

The  General  Term  in  this  case  and  in  Dressel  v.  City  of 
Kingston  (32  Hun,  526)  decided  differently  upon  the  authority 
of  Baine  v.  City  of  Rochester  (85  N.  Y.  523).  That  case, 
we  think,  does  not  go  to  the  extent  assumed  by  the  General 
Term. 

In  the  first  place  it  arose  under  the  section  of  the  Code 
above  cited,  and  also  the  cause  of  action  was  ex  contractu. 
It  was  held  that  in  such  an  action  it  was  not  an  answer  to  the 
requirement  of  that  section  of  the  Code  to  show  that  the  city 
treasurer,  the  chief  fiscal  officer  of  the  city,  wjis  not  authorized 
to  adjust  or  pay  the  claim  upon  presentation.     It  is  true  that 
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in  the  opinion  in  the  Baine  case  it  is  not  specially  stated  that 
the  action  arose  on  contract,  yet  this  was  its  character,  and 
the  decision  was  made  with  such  fact  existing.  Nothing  was 
said  in  the  opinion  as  to  these  other  cases  above  cited,  and  it 
cannot  be  supposed  that  with  reference  to  actions  which  were 
commenced  while  the  act  of  1859  was  in  force,  the  court 
meant  to  overrule  them  mthout  making  any  reference  to 
them  whatever. 

The  Baine  case  is  authority  for  juot  what  was  therein 
decided  and  it  has  not  yet  been  decided  that  under  the  section 
of  the  Code  (§  3245),  in  an  action  of  this  nature  a  presentation 
of  the  claim  must  be  made  in  accordance  with  its  provisions 
before  the  commencement  of  the  action,  on  pain  of  being 
deprived  of  costs,  even  if  the  plaintiff  be  successful. 

The  order  of  the  General  Term  should  be  reversea  and 
that  of  the  Special  Term  affirmed,  with  costs  in  both  courts. 

All  concur. 

Ordered  accordingly. 


The  Mutual  Life  Insurance  Company  of  New  York,  v. 
Thomas  H.  Anthony,  Impleaded,  etc.,  Appellant,  The 
National  Bank  and  Loan  Company,  Respondent. 

An  order  of  General  Tenn  reversing  an  order  of  Special  Term,  which 
confirmed  a  report  of  a  referee  appointed  to  determine  as  to  conflictinf 
claims  to  surplus  moneys  arising  on  foreclosure  sale,  and  ordering  a  new 
hearing  before  another  referee,  is  not  reviewable  here.  If  the  inquiry- 
be  considered  as  a  special  proceeding  under  tlie  Code  of  Civil  Proced- 
ure, then  the  order  of  General  Term  is  not  final  and  so  not  review- 
able (subd.  3,  §  190);  if  it  bo  regarded  as  an  inquiry  made  for  the 
information  of  the  court  (Code  of  Civil  Pro.  §  1(U5),  then  the  order  is 
not  appealable,  both  because  it  is  not  final  and  because  it  is  discretionary. 

(Submitted  March  1,  1887;  decided  March  8,  1887.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  fourth  judicial  department  made  April  20,  1886, 
SioKELS  — Vor..  LX.         8 
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the  nature  of  which  as  well  as  the  material  facts  are  stated  in 
the  opinion. 

John  Lansing  for  appellant.  The  order  appealed  from 
imposed  costs  absolutely,  and  not  conditionally,  upon  the 
appellant,  and  in  this  respect  was  a  final  determination  from 
which  an  appeal  could  be  taken  to  this  court.  {Bergen  v. 
Carmcm^  79  N.  Y.  146-151 ;  Zivingftton  v.  JHUdrufn,  19  id. 
440,  442;  Mat.  Life  las.  Go,  v.  Bowen,  47  Barb.  618-622; 
l^liesa  V.  Bwkley,  90  N.  Y.  286,  291 ;  Rule  64.) 

Mon  R.  Brown  for  respondent. 

Per  Guriain.  This  action  was  commenced  to  foreclose  a 
mortgage  and  it  proceeded  to  judgment  and  sale  thereunder. 
The  sale  produced  a  surplus  after  satisfying  the  mortgage  and 
several  undisputed  liens  upon  the  land.  The  defendants,  Henry 
C.  Anthony  and  the  National  Bank  and  Loan  Company,  as 
judgment  creditors  of  the  mortgagor  presented  claims  to  this 
surplus,  each  claiming  priority  over  the  other.  The  court  at 
Special  Term  appointed  a  referee  to  take  proofs  and  determine 
as  to  the  claims  to  the  surplus;  and  he,  after  hearing  the 
claimants,  made  a  report  in  which  he  found  that  the  National 
Bank  and  Loan  Company  was  entitled  to  the  surplus.  This 
report  was  confirmed  by  the  Special  Term,  and  Henry  C. 
Anthony,  the  other  claimant,  appealed  from  the  order  of  the 
Special  Term  to  the  General  Term,  where  that  order  was 
reversed  and  set  aside,  and  a  new  hearing  was  ordered  before 
another  referee  to  be  appointed  by  the  Special  Term,  with 
ten  dollars  costs  and  disbursements  to  be  paid  by  the  National 
Bank  and  Loan  Company  to  Henry  C.  Anthony.  From  this 
order  of  the  General  Term  the  National  Bank  and  Loan 
Company  has  brought  this  appeal. 

We  are  of  opinion  that  the  appeal  to  this  court, is  unauthor- 
ized and  should  be  dismissed.  If  the  inquiry  into  the  right 
to  the  surplus  be  regarded  as  a  special  proceeding,  then  the 
order  of  the  General  Term  is  not  final  and  hence  not  appeal- 
able to  this  court.     (Code,  §  190,  subd.  3.)     If  the  inquiry  is 
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to  be  regarded  as  one  made  for  the  information  of  the  court 
under  section  1015  of  the  Code,  then,  even  if  the  order  of  the 
General  Term  affected  a  substantial  right,  it  is  not  a  final 
order  and  therefore  not  appealable  to  this  court.  If  the 
reference  was  ordered  under  that  section  to  obtain  information 
for  the  court,  then  if  the  court  was  not  satisfied  with  the 
investigation  and  report  made  by  the  referee,  it  could,  in  the 
exercise  of  its  discretion,  set  aside  the  report  and  vacate  the 
order  of  reference  and  order  a  further  hearing  before  another 
referee ;  and  in  this  view  its  order  was  discretionary  and  not 
appealable  to  this  court. 

Under  the  order  of  the  General  Term  anew  referee  should 
be  appointed  and  a  new  hearing  had  before  him,  and  if  either 
party  shall  then  be  dissatisfied  with  his  report  or  any  final 
order  made  by  the  Supreme  Court  thereon,  an  appeal  may  be 
brought  to  this  court. 

The  appeal  should  be  dismissed  with  costs. 

All  concur,  except  Pkokham,  J.,  not  sitting. 

Appeal  dismissed. 


The  Davis  Sewing  Machine  Company  of  Wateetown,  New 
York,  Respondent,  v.  William  J.  Best,  Receiver,  etc.. 
Appellant. 

A  party  purchasing  commercial  paper  which  remains  in  some  essential 
particular  incomplete  and  imperfect,  does  not  acquire  the  character  of 
a  bona  fde  holder. 

PlaintiS^s  hoard  of  directors  passed  a  resolution  instructing  its  treasurer 
**  to  have  signed  and  negotiate  $10,000  of  bonds"  with  VV.,  who  was  its 
president,  at  a  rate  specified.  It  had  been  agreed  with  W. ,  that  he  would 
negotiate  the  paper  in  the  market.  Plaintiff  had  been  in  the  habit  of 
issuing  its  not,es  signed  by  its  president  and  secretary  and  guaranteed 
by  certain  of  its  directors,  among  whom  was  W.,  and  had  blanks,  with  a 
space  left  for  signature  of  its  president,  in  the  usual  place  for  a  makers' 
signature  with  the  title  of  his  office  printed  under  it.  According  to  the 
directions  in  the  resolution  plaintiff's  treasurer  filled  up  notes  for  the 
amount  specified  and  procured  them  to  be  signed  by  all  the  parties 
whose  signatures  were  required,  except  that  of  W.,  as  president  and 
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guarantor  and  delivered  them  to  W.,  to  be  signed  and  disposed  of  as 
agreed.  W.  signed  three  of  them,  leaving  the  others  unsigned.  He 
hypothecated  them  with  the  N.  T.  Co.,  as  security  for  a  loan  made  by 
it  to  a  bank.  The  N.  T.  Co.  had  before  that  time  dealt  largely  in 
plaintiff's  paper  and  was  i>erfectly  familiar  with  its  mode  of  executing 
such  obligations.  In  an  action  against  defendant,  into  whose  hands  the 
notes  had  come  as  receiver  of  the  N.  T.  Co.,  to  recover  their  possession, 
held,  that  as  to  the  notes  unsig:ned  by  W.,  defendant  was  not  hbana  fide 
holder,  as  they  were  not  executed  in  a  form  authorized  by  plaintiff, 
which  defect  appeared  on  the  face  of  the  paper,  and  plaintiff  was 
entitled  to  recover. 
But  held,  that,  as  the  notes  were  not  enforceable  as  pecuniary  obligations 
their  value  was  only  nominal  and  the  trial  court  erred  in  directing  their 
value  to  be  assessed  at  the  amount  appearing  to  be  due  upon  their  face, 
instead  of  at  a  nominal  sum. 

(Argued  January  31,  1887 ;  decided  March  15,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  tlie 
Supreme  Court  in  the  fourth  judicial  department  entered 
upon  an  order  made  January  13,  1885,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Delos  Mo  Curdy  for  appellant.  The  notes  lacked  no  for- 
malities required  by  law  to  make  a  valid  obligation  of  a 
corporation.  {Gottfried  v.  MUleTy  104  U.  S.  527.)  If  there 
was  a  by-law  requiring  the  president  to  sign,  and  the  com- 
pany isssued  its  coupon  notes  witliout  such  a  signature,  and 
they  came  into  the  hands  of  a  bona  fide  holder  for  value,  tlie 
omission  could  successfully  be  urged  as  a  defense.  (Morawitz 
on  Pri  V.  Corp.  §  370 ;  Flint  v.  Pierce^  99  Mass.  68 ;  Samuel  v. 
Holliday,  1  Woods,  400;  Mech.  <&  Farm.  Bk,  v.  Smith,  19 
Johns.  115 ;  Monteno  v.  Com.  Fire  Ins.  Co,,  47  N.  Y.  Snpr. 
Ct.  520.)  These  were  negotiable  notes.  (1  Edw.  on  B.  and  X. 
§  193 ;  1  Smith  L.  0.  [603]  notes  to  MiUer  v.  Race ;  Orezoir 
V.  Mieville,  3  B.  &  C.  43  [10  E.  0.  L.  30] ;  Goodioin  v. 
RolarU  L.  K.  10  Ex.  337;  S.  C,  1  App.  Cas.  476;  Rum. 
hall  V.  Met  Bk.,  2  Q.  P.  D.  195  ;  WiUiama  v.  Ayres,  3  App. 
Cas.  133 ;  Dinsmore  v.  Duncan^  57  N.  Y.  573 :  Mercer  Co. 
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V.  Eacketty  1  Wall.  83 ;  Oelpecke  v.  City  of  Dubuque^  id.  206.) 
The  incompleteness  of  the  notes  did  not  affect  their  nego- 
tiability. {Onitchley  v.  Clarence^  2  M.  &  S.  90 ;  Dinamore  v. 
Duncan,  57  N.Y.  573 ;  White  v.  V.  cfe  M.  R.  R.  Co.,  21  How. 
U.  S.  675 ;  Evhbard  v.  iT.  T.  C.  dk  U.  R.  R.  R.  Co.,  36  Barb. 
286;  Dutchess  Co.  Ins.  Co.  v.  Hatchfield,  4  T.  &  0.  158; 
Boyd  V.  Kennedy,  9  Yroom.  146 ;  Russell  v.  Langstqffe,  2 
Dong.  514;  Androscoggin  Bk.  v.  Kimhall,  10  Ciish.  373; 
Davidson  v.  Lanier,  4  Wall.  447;  Mitchell  v.  Culver,  7 
Cow.  336 ;  Page  v.  Morretl,  3  Keyes,  117 ;  Redlick  v.  DoU, 
54  N.  Y.  234 ;  Ketchum  v.  PZa<j(9, 41  Barb.  465 ;  Van  Duzer  v. 
J5fowtf,  21  N.  Y.  531 ;  Younge  v.  Cfrote,  4  Bing.  253 ;  Bk.  of 
jPittshurg  v.  j^eal,  22  How.  26 ;  Putnam  v.  Sullivan,  4  Mass. 
45:^rain^e?v.  iT.  F.  CI  cfe  J?,  i?.  i?.  7?.  (7o.,  25  N.  Y.  496 ; 
Collins  V.  Emmett,  1  H.  Bl.  313 ;  Goodman  v.  Sim^nds,  20 
How.  361 ;  Montague  v.  Perkins,  22  E.  L.  &  Eq.  516.)  The 
lack  of  the  signature  of  Winslow,  the  person  to  whom  the 
notes  were  entrusted  by  the  company  to  put  them  upon  the 
market,  did  not  invalidate  them.  {Ledwick  v.  McKim,  53 
N.  Y.  307^  314.)  The  loss  must  bo  borne  by  the  party  who 
employed  and  trusted  the  person  from  whose  act  or  default  it 
proceeded.    (  White  v.  Springfield  Bk.,  3  Sandf.  222.) 

Francis  Eenian  for  respondent.  Where  the  principal 
confers  power  or  authority  to  execute  an  instrument  on  two 
or  more  persons,  all  must  unite  in  executing  it.  (Story  on 
Agency,  §  42 ;  2  Kent's  Com.  633 ;  Oreen  v.  Miller,  6  J.  R. 
39 ;  Copeland  v.  Merch.  Ins.  Co.,  6  Pick.  198,  202,  203 ; 
Salisbury  v.  Brisbane.  61  N.  Y.  617;  People  ex  rel.  v. 
Walker,  23  Barb.  304,  306 ;  People  e^s  ?'el.  v.  Batohelor,  28  id. 
310,  312;  Fleming  v.  Bumham,  100  N.  Y.  1,  10.)  The 
seven  coupon  notes  or  bonds,  were  not  executed  for  or  on 
behalf  of  the  plaintiff,  as  they  were  required  to  be  by  the 
resolutions,  which  alone  authorized  them  to  bo  made  and 
issued.  Neither  of  them  having  been  signed  by  Winslow,  as 
president,  or  guaranteed  by  him  individually.  {Ledwich  v. 
McKim,  53  N.  Y.  307,  313,  314.)     The  notes  were  not  com- 
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pleted  inBtruments,  as  appeared  on  their  face,  and  therefore 
the  Trust  Company  did  not  acquire  a  title  to  them  as  against 
the  plaintiff.  (1  Daniels  on  Neg.  Inst.  §§  841,  842;  Zed- 
wich  V.  McKim,  53  K  T.  307,  3i3.)  The  Trust  Company 
did  not  acquire  title  to  the  seven  notes  on  the  theory  that 
it  had  not  notice  or  knowledge  that  the  Security  Bank  had 
no  title  to  them,  or  right  to  pledge  them  as  security  for  its 
debt  (1  Daniels  on  Neg.  Inst.  §§  789,  841,  842 ;  Ledwich  v. 
McElm,  53  N.  T.  307,  313,  314.)  The  plaintiff  had  a  right 
to  have  the  value  of  the  notes  found,  that  he  might  have 
judgment  for  the  recovery  of  the  possession  of  the  notes 
from  the  defendant,  or  if  they  were  not  delivered  to  the 
plaintiff,  recover  the  value  thereof.  (Code  of  Civ.  Pro.  §§ 
1718, 1726,  1730 ;  PhiUipg  v.  MdviUe,  10  Hun,  212 ;  Brews- 
ter V.  Sillrrtan,  38  N.  Y.  423,  429-431 ;  N.  Y.  Guaranty 
Co.v.  Flynn,  55  id.  653.) 

KuGEB,  Ch.  J.  The  facts  in  this  case  were  practically  undis- 
puted, and  upon  the  trial  a  verdict  was  ordered  by  the  court 
for  the  plaintiff  for  seven,  of  the  ten  notes  claimed  by  it. 

The  General  Term  affirmed  the  judgment  and  the  defend- 
ant appeals  from  such  affirmance  to  this  court. 

The  questions  presented  by  the  appeal  are  substantially 
embraced  in  two  propositions,  viz : 

First.  Whether  the  notes  in  suit  were  negotiable  paper 
entitling  a  honafde  purchaser  thereof,  to  hold  them  as  against 
the  true  owner,  and  second^  whether  in  case  of  a  recovery  by 
the  plaintiff,  the  jury  was  authorized  to  assess  their  value  at 
the  amount  appearing  to  be  due  upon  their  face,  or  at  a  nom- 
inal sum  only. 

The  plaintiff  sought  to  recover  what  purported  to  be  nine 
promissory  notes  of  the  Davis  Sewing  Machine  Company  of 
Watertown,  for  $1,000  each,  with  collateral  guaranty  and 
interest  coupons  attached,  payable  November  1,  1876,  and 
one  similar  note  payable  February  1,  1880,  each  of  which 
was  made  upon  a  printed  blank  of  similar  form. 

Three  of  these  instruments  appeared  to  be  complete  in  form^ 
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with  all  the  blanks  properly  filled  except  the  payee's  name, 
and  were  duly  signed  by  the  president  and  treasurer  of  the 
plaintiff  company.  The  remaining  seven  notes,  were  in  the 
same  form,  except  that  they  were  not  signed  by  tlje  president, 
although  a  blank  space  with  a  diagonally  ruled  line,  with  the 
title  of  his  office  printed  thereunder,  was  apparently  left  at 
the  foot  of  each  instrument,  for  such  signature. 

The  National  Trust  Company  was  a  banking  institution 
located  in  the  city  of  New  York,  and  had  been  previous  to 
this  transaction,  largely  engaged  in  the  business  of  buying, 
selling  and  negotiating  similar  obligations,  for  the  plaintiff  and 
its  agents,  and  which  had  theretofore  been  uniformly  signed 
by  both  the  plaintiff's  treasurer  and  president. 

In  September,  1875,  a  contract  was  made  between  the 
plaintiff  and  one  Winslow,  whereby  the  latter  agreed,  if  the 
plaintiff  would  make  ten  bonds  of  $1,000  each,  payable  in 
short  time,  with  coupons  for  interest  attached,  properly  guar- 
anteed, he  would  negotiate  them  in  the  market  at  pajr,  for  the 
plaintiff  at  a  compensation  of  one  per  cent  upon  the  amount 
received. 

Accordingly,  the  following  resolution  was  adopted  on  Sep- 
tember 14,  1875,  by  the  plaintiff's  directors,  and  the  notes  in 
suit  were  issued  thereunder. 

"  Resolved^  that  the  treasurer  be  instructed  to  have  signed^ 
and  negotiate  $10,000  of  bonds,  due  November  J,  1876,  at 
ninety-nine  cents  with  Mr.  N.  Winslow  *  *  «  ha/oe 
such  hands  signed  as  may  be  necessary  to  make  up  the  amount 
required." 

According  to  the  directions  contained  in  the  resolution,  the 
treasurer  filled  up  the  notes  above  described,  and  procured  them 
to  be  signed  by  all  of  the  parties  whose  signatures  were 
requii-ed  to  be  affixed  thereto  except  that  of  Winslow,  as 
president  and  guarantor,  and  delivered  them  to  Winslow  to  be 
signed  and  disposed  of  as  agreed.  Instead  of  selling  the  notes 
Winslow  placed  them  with  other  notes  of  the  plaintiff  amount- 
ing to  $10,000  then  belongingto  the  Security  Bank  of  Water- 
town,  and  hypothecated  them  with  the  National  Trust  Com- 
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pany  of  New  York  for  a  loan  of  $10,000  for  the  benefit  of 
the  Security  Bank.  Subsequently,  the  Security  Bank  repaid 
the  Trust  Company  $5,000  of  such  loan,  and  required  the  notes 
belonging  to  it,  to  be  returned,  leaving  the  notes  in  suit  in  the 
possession  of  the  Trust  Company,  as  security  for  the  unpaid 
balance  of  the  loan.  Upon  the  discovery  of  the  conversion  by 
Winslow  of  its  notes,  the  plaintiff  demanded  them  from  the 
defendant,  who  had  then  been  appointed  receiver  of  the  Trust 
Company  and  had  possession  of  all  its  assets,  and  upon  his 
refusal  to  surrender  them  brought  replevin  for  their  recovery, 
demanding  the  usual  relief. 

It  is  not  seriously  questioned,  but  that  the  notes  were  unlaw- 
fully converted  by  Winslow,  and  that  the  plaintiflE  was  entitled 
to  recover  their  possession,  unless  the  Trust  fJompany  became 
the  honajitie  holder  thereof,  by  virtue  of  their  purchase  from 
the  Security  Bank.  Winslow  could  not,  as  against  the  plain- 
tiflf,  have  retained  possession  of  the  notes  except  for  the  pur- 
pose of  executing  the  authority  conferred  upon  him  in  accord- 
ance with  its  terms,  neither  could  his  transferee  acquire  any 
better  title  than  he,  except  by  a  purchase  for  value  without 
notice  of  the  facts  invalidating  the  title  or  right  to  their  pos- 
session. {Decker  v.  Mathews^  12  N.  T.  313;  GomatockY. 
Hier,  73  id.  269,  273  ;  Fairbanks  v.  Sargent,  104  id.  108.) 

It  therefore  becomes  necessary  to  inquire  whether  the  trust 
company  received  them  charged  with  knowledge  of  their 
invalidity,  or  Winslow's  want  of  authority  to  pledge  them 
for  a  loan  of  money. 

The  burden  of  proving  a  purchase  in  good  faith  and  for  value 
devolved  upon  the  defendant,  after  it  was  established  that  the 
notes  had  been  surreptitiously  put  in  circulation  and  diverted 
from  the  purpose  for  which  they  had  been  delivered  to  Winslow. 

It  then  became  incumbent  upon  the  defendant  to  show 
that  the  notes  had  been  executed  in  a  form  authorized  by  the 
plaintiflE,  and  that  the  Trust  Company  had  paid  value  for  them 
upon  their  transfer  to  it. 

It  is  claimed  by  the  plaintiflE,  that  the  seven  notes  for 
which  it  hasobtamod  judgment,  were  never  properly  executed 
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owing  to  the  absence  of  Winslow's  signature,  not  only  as 
president  of  the  company,  but  also  as  a  guarantor,  and  that  this 
defect  was  apparent  upon  the  face  of  the  paper  and  deprived 
the  notes  of  the  character  of  commercial  paper. 

The  case  shows  that  the  plaintiff  had  never  adopted  any 
general  by-law  prescribing  a  method  for  the  execution  of  its 
pecuniary  obligations,  and  there  is  no  claim  that  it  ever 
authorized  the  treasurer  alone  to  issue  them,  by  any  special 
resolution  of  its  board  of  directors.  Resolutions  had  fre- 
quently been  adopted  by  the  board  authorizing  the  treasurer 
and  president  together  to  execute  notes  for  specified  amounts, 
duly  guaranteed  by  the  twelve  resident  directors  of  the  plain- 
tiff's company,  and  one  or  two  resolutions  were  also  adopted, 
providing  for  small  amounts  of  paper,  which  did  not  proscribe 
any  particular  form  of  execution.  But  it  had  theretofore 
been  the  uniform  practice  of  the  plaintiff  to  cause  all  of  its 
notes  and  bonds  to  be  signed  by  both  its  president  and  treas- 
urer, and  guarantied  by  its  twelve  resident  directors,  of  whom 
Winslow  was  one.  Three  of  the  notes  in  suit  were  so  signed 
and  guarantied  and  they  belonged  apparently  to  the  same 
series,  as  the  seven  not  so  signed. 

The  trust  company  had  theretofore  dealt  largely  in  the 
plaintiff's  paper,  and  at  the  time  of  receiving  the  securities 
mentioned,  was  perfectly  familiar  with  its  mode  of  executing 
such  obligations. 

It  was  also  obvious  from  the  form  of  the  notes  that  it  was 
intended  to  have  them  signed  by  the  president,  since  a  blank 
was  left  for  that  purpose  at  the  usual  place  for  a  maker's 
signature. 

Not  only  did  the  seven  notes  in  dispute  show  by  mere 
inspection  that  they  were  imperfect  and  improperly  executed, 
but  they  were  never  in  fact  authorized  by  the  plaintiff  to  be 
issued  in  that  form.  There  is  nothing  in  the  resolution  of 
September,  1875,  indicating  an  intention  to  authorize  the 
treasurer  to  negotiate  the  notes  with  his  signature  alone,  but 
it  expressly  required  him  not  to  sign  them  but  "to  have  them 
signed."  What  is  the  natural  significance  of  this  language  ? 
Sickles — Vol.  LX.      9 
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It  was  obviously  to  have  them  signed  by  the  oflScers  who  had 
theretofore  been  accustomed  to  sign  such  instruments  for  the 
corporation. 

Certainly  no  inference  could  be  drawn  that  any  other  per- 
sons were  authorized  to  sign  and  issue  them,  than  those  whose 
usual  practice  it  had  been  to  sign  like  instruments.  Indeed, 
a  portion  of  these  very  notes  issued  under  the  same  authority, 
indicated  the  mode  of  execution  intended,  and  it  is  an  irresistible 
inference  therefrom,  either  that  they  bore  an  unnecessary 
name,  or  that  the  other  seven  lacked  an  essential  signature. 

It  therefore  appears,  not  only  that  the  plaintiff  never  in  fact 
authorized  the  transfer  of  obligations,  bearing  the  treasurer's 
signature  alone,  but  there  are  no  circumstances  from  which 
third  parties  had  any  right  to  infer  such  authority.  On  the 
contrary,  universal  experience  justifies  the  inference,  from  the 
very  appearance  of  an  unfinished  instrument,  especially  when 
incomplete  as  to  the  signatures  for  which  provision  seems  to 
have  been  made,  that  the  original  intention  which  induced  tlie 
maker  to  undertake  its  execution  was  abandoned. 

Although  Winslow  was  intrusted  to  sell  these  notes  and 
would  have  been  authorized  to  transfer  them  by  affixing  his 
signature  as  president  and  guarantor  thereto,  yet  he  had  no 
authority  to  dispose  of  them  without  performing  the  implied 
condition  imposed  by  the  plaintiff  upon  such  exercise  of 
authority. 

Not  only  the  paper  itself  but  the  plaintiff's  uniform  custom 
bore  evidence,  of  the  condition,  which  attached  to  Winslows' 
right  to  transfer  the  paper.  The  performance  of  this  con- 
dition materially  affected  the  legal  rights  of  the  plaintiff  and 
its  guarantors,  and  could  not  be  omitted  without  prejudice  to 
their  interests. 

It  is  quite  clear,  therefore,  that  these  seven  notes  were  never 
executed  as  the  plaintiff  intended  they  should  be,  and  the 
question  arises,  not  whether  for  any  reason  they  were  enforce- 
able against  the  plaintiff,  but  whether  the  transferee  of  such 
notes,  by  paying  value  therefor,  became  clothed  with  the 
character  of  a  bona  fde  purchaser. 
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The  authorities  seem  to  be  consistent  and  uniform  to  the 
effect  that  the  defendant  cannot  be  considered  such  a  holder. 

The  suggestion  that  a  party  issuing  negotiable  paper  with 
blank  spaces  therein,  apparently  intended  to  be  filled  up  to 
make  a  complete  contract,  impliedly  authorizes  its  holder  to 
insert  appropriate  words  in  such  blanks,  may  be  dismissed  as 
inapplicable  to  such  a  case  as  this. 

It  has  sometimes  been  held  that  a  party  signing  such  paper 
and  delivering  it  to  a  third  party  unfilled  by  implication  con- 
fers such  authority,  but  it  can  hardly  be  claimed  that  one  draw- 
ing the  form  of  a  promissory  note  which  is  unsigned,  and  falls 
into  the  hands  of  another,  thereby  authorizes  the  holder  to 
attach  the  maker's  signature  or  to  add  anything  which  is  incom- 
plete in  its  execution. 

The  rule  that  a  party  buying  commercial  paper  which 
remains  in  some  essential  particular  incomplete  and  imper- 
fect, does  not  acquire  the  character  of  a  bona  fide  liolder,  rests 
upon  sound  reasons  and  is  weJl  established  in  commercial  law. 
No  stronger  evidence  could  be  afforded  that  such  paper  had 
been  prematurely  put  in  circulation  contrary  to  the  will  and 
intention  of  its  maker,  than  the  fact  that  it  had  not  been  fully 
and  completely  prepared,  to  perform  the  office  for  which  it  was 
designed.  It  is  apparent  that  such  paper  must  have  been 
taken  from  the  possession  of  its  maker  before  an  intention  to 
part  with  it  had  been  fully  formed,  and  that  he  still  designed 
to  add  some  provision  or  formality  to  give  it  vitality  and  effect. 
It  was  said  by  the  late  Judge  Folger  in  Ledwich  v.  McKim 
(53  N.  Y.  307,  313),  that  ''  a  negotiable  instrument  must  be  a 
complete  and  perfect  instrument  when  it  is  issued,  or  there  must 
be  authority  reposed  in  some  one,  afterwards  to  supply  any- 
thing needed  to  make  it  perfect."  The  rule  is  also  laid  down 
in  Daniels  on  Negotiable  Instruments  (§§  841,  842). 

We  cannot,  therefore,  hold  that  the  Trust  Company  became 
the  hona  fide  holder  of  the  seven  notes.  The  reasons  which 
lead  us  to  this  conclusion  would  also  seem  to  require  us  to 
hold  that  the  trial  judge  erred  in  directing  the  jury  to  assess 
the  value  of  the  notes  at  the  amount  apparently  due  thereon. 
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If  the  notes  were  not  enforceable  as  pecuniary  obligations  of 
the  plaintiflE  and  its  guarantors,  it  necessarily  follows  that  they 
could  not  have  had  any  other  value,  than  that  which  pertained 
to  the  material  upon  which  they  were  written.  It  is,  there- 
fore, evident  that  the  court  erred  in  directing  their  value  to 
be  assessed  upon  the  principles  stated. 

That  this  was  a  material  error  is  evident  from  the  fact  that 
the  jury  did  not  find  damages  for  the  detention  of  the  notes 
and,  therefore,  the  assessment  of  the  value  controls  the  ques- 
tion of  costs  in  the  case. 

We  see  no  ground  upon  which  such  notes  can  be  appraised 
at  anything  but  a  nominal  value,  and  we  think  it  was  error  in 
the  trial  court  to  refuse  to  so  direct  the  jury. 

The  judgment  should,  therefore,  be  reversed,  and  a  new  trial 
ordered  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


m  84o'      Mary  Jane  Ward,  Individually,  as  Executrix,  etc.,  v,  De 
Wirr  Clinton  Ward,  Appellant,  De  Witt  Clinton  Ward 

Individually,  and  as  Executor,  etc.,  et  al..  Respondents. 

106    5?l 

181     « 

ffl  -i  A  will  and  a  codicil  thereto  are  to  be  taken  and  construed  together  as  one 
instrument,  and  although  the  will  contains  no  words  creating  a  trust,  if 
from  the  two  instruments  it  can  be  implied  that  it  was  the  testator's 
intent  to  establish  a  trust  in  the  executors  for  objects  declared  and  set 
forth  in  the  will,  it  is  sufficient. 
Where  the  duties  imposed  upon  the  executors  are  active  and  render  the 
possession  of  the  estate  convenient  and  reasonably  necessary,  the 
executors  will  be  deemed  trustees  for  the  performance  of  those  duties 
to  the  same  extent  as  though  declared  so  to  be  in  the  most  explicit 
terms. 
By  the  will  of  M.,  and  a  codicil,  his  executors  were  directed  to  pay  his 
debts  out  of  his  estate  as  soon  "as  shall  by  them  be  found  convenient." 
To  each  of  his  two  sons  he  gave  1 1 0,000,  to  be  paid  to  them  in  money 
or  property  on  arriving  at  the  age  of  thirty  years.  The  testator  also 
made  provision  for  the  support  of  his  mother,  an  aunt  and  sister,  and 
directed  that  so  much  as  should  be  necessary  for  that  purpose  should 
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be  paid  to  them  out  of  the  property.  He  gave  *'  the  use  and  income  *' 
of  all  his  real  and  personal  property  to  his  wife  *'  during  her  life,"  or 
until  after  his  death  she  marries,  in  which  case  he  gave  to  her  $10,000 
in  lieu  of  all  dower,  to  be  paid  to  her  by  his  executors,  who  were  in 
terms  authorized  to  dispose  of  the  property  to  pay  this  sum  or  the 
legacies  given  to  his  sons,  and  the  executors  were  authorized  to  change 
investments  of  the  testator's  property  or  *'  dispose  of  all  or  any  part  of 
it,"  and  invest  the  proceeds  as  specified.  By  the  codicil  the  testator 
nominated  and  appointed  the  executors  named  in  the  will  as  his  trus- 
tees **  for  the  purpose  of  carrying  out  any  of  its  provisions."  In  an 
action  to  obtain  a  judicial  construction  of  the  will,  held,  that  a  valid 
trust  was  created  to  continue  during  the  life  or  widowhood  of  the  tes- 
tator's widow. 
After  the  provisions  above  stated  the  will  contained  this  clause:  "  Upon 
my  wife's  decease  the  use  and  income  of  all  my  estate,  subject  to  the 
above  provisions,  to  my  two  sons,  share  and  share  alike;  and  upon  the 
decease  of  my  sons  I  give,  bequeath  and  devise  to  their  heirs,  should 
both  have  heirs,  their  father's  portion  only;  ♦  ♦  *  and  in  case  of 
one  having  no  heirs;  then  to  the  heirs  of  the  other;  *  ♦  *  and  if 
both  shall  have  no  heirs  then  as  the  law  directs."  Held,  that  the  pro- 
vision was  void,  as  it  unlawfully  suspended  the  power  of  alienation  for 
a  period  beyond  two  lives;  and  that  the  residuary  estate  remaining 
after  the  death  of  the  testator's  widow  should  be  divided  as  in  case  of 
intestacy. 

(Argued  February  4.  1887;  decided  March  15,  1887.) 

Appeal  from  judgment   of    the   General    Term   of    the 

Supreme  Court  in  the  first  judicial  department,  entered  upon 

'  an  order  made  the  first  Monday  of  January,  1886,   wliich 

aflSrmed,  so  far  as  appealed  from,  judgment  entered  upon  a 

decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  for  the  purpose  of  obtaining  the 
direction  of  the  court  in  regard  to  certain  questions  arising  on 
the  will  of  Mortimer  Ward,  deceased,  and  a  codicil  thereto. 

The  plaintiff  is  his  widow  and  the  executrix  of  the  will.  The 
defendants  are  De  Witt  Clinton  Ward,  executor  and  brother 
of  the  deceased,  Walter  Edmund  Ward  and  De  Witt  Clinton 
Ward,  his  only  children  and  Abbey  P.  Ward,  the  mother, 
Sarah  Brindley,  the  aunt,  and  Henrietta  B.  Ward,  the  sister 
of  the  testator,  and  beneficiaries  under  his  will.  The  defend- 
ants appeared  and  answered  separately.     A  trial  was  had  at 
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the  Special  Term,  and  from  the  judgment  there  rendered, 
De  Witt  Clinton  Ward,  the  son,  alone  appealed. 

The  material  clauses  of  the  will  are  as  follows :  "  My  will 
is,  that  all  my  just  debts  and  funeral  charges  shall,  by  my 
executors,  hereinafter  named,  be  paid  out  of  my  estate  as 
soon  after  my  decease  as  shall  by  them  be  found  convenient. 
I  give  and  bequeath  unto  my  beloved  wife,  Mary  Jane,  all  my 
household  furniture,  and  to  her  the  use  and  income  of  all  mv 
real  and  personal  estate  during  her  natural  life,  should  she  not 
marry  again,  subject  to  the  necessary  expenses  of  living,  which 
includes  everything  that  may.  be  required  for  my  two  sons, 
De  Witt  Clinton  and  Walter  Edmund,  until  they  arrive  at  the 
age  of  twenty-one  years,  if  it  should  be  necessary,  and  the 
necessary  expenses  for  good  schooling  and  a  collegiate  educa- 
tion, if  either  or  both  should  desire  it,  without  any  reference 
to  their  intention  of  following  a  profession. 

''  And  further,  upon  their  arriving  at  the  age  of  twenty-five 
years,  I  desire  that  each  should  have,  in  real  or  personal  estate, 
equal  to  $10,000,  or  instead,  an  equivalent  in  money  of  $10,000, 
and  my  executors  are  authorized  to  dispose  of  any  of  my 
property  to  pay  these  legacies.  In  case  I  should  have  other 
heirs,  they  are  to  be  treated  the  same  as  those  mentioned,  and 
share  and  share  alike.  And  further,  I  desire  that  such  sums, 
from  time  to  time,  as  may  be  necessary  and  deemed  advisable, 
be  paid  to  my  mother,  Abby  P.  Ward,  my  aunt,  Sarah' 
Brindley,  and  my  sister,  Henrietta  B.  Ward,  should  she 
remain  single,  that  they  or  either  of  them  may  not  want  for 
the  necessaries  of  life.  And  upon  my  wife's  decease,  the  use 
and  income  of  all  my  estate,  subject  to  the  above  provisions, 
to  my  two  sons,  share  and  share  alike,  and  upon  the  decease 
of  my  sons,  I  give,  bequeath  and  devise  to  their  heirs,  should 
both  have  heirs,  their  father's  portion  only,  share  and  share 
alike,  and  in  case  of  one  having  no  heirs,  then  to  the  heira  of 
tUe  other,  share  and  share  alike,  and  if  both  should  have  no 
heire,  then,  as  the  law  directs.  And  should  my  wife  marry 
again,  I  give  and  bequeath  to  her,  in  lieu  of  all  dower, 
$10,000  in  money,  to  be  paid  to  her  by  my  executors,  hereinafter 
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named,  and  they  are  anthorized  to  dispose  of  any  of  my  property 
to  pay  the  amount. 

"  Shonld  my  executors  deem  it  necessary  and  advisable  for 
the  better  security  and  interest  of  my  estate  to  change  the 
investment  of  my  property,  they  may  dispose  of  all  or  any 
part  of  it,  and  invest  the  proceeds  in  United  States  govern- 
ment, New  York  State  or  New  York  city  bonds,  registered,  or 
on  good  bond  and  mortgage,  or  New  York  city,  or  Brooklyn  city 
improved  property,  in  sums  of  not  more  than  $10,000  each^  upon 
property  at  a  moderate  value  worth  at  least  double  the  amount. 

"  I  hereby  appoint  my  beloved  wife  Mary  Jane,  executrix, 
and  my  brother,  De  Witt  Clinton  Ward,  executor  of  this  my 
last  will  and  testament." 

The  following  are  clauses  of  the  codicil : 

"  I  desire  that  my  sons  shall  each  receive  the  sum  of  $10,000, 
either  in  property  or  money,  when  they  arrive  at  the  age  of 
thirty  years,  instead  of  twenty-five,  as  mentioned  above. 

"  I  do  nominate  and  appoint  my  executors  named  in  the  above 
will,  as  my  trustees,  for  the  purpose  of  carrying  out  any  of 
its  provisions." 

James  M,  Hunt  for  appellant.  The  will  of  Mortimer 
Wai*d  suspends  the  power  of  alienation  of  a  portion  of  the 
estate  for  a  greater  period  than  during  the  continuance  of 
two  lives  in  being  at  the  death  of  the  testator  and  is  void. 
{Storm  V.  Stormy  Daily  Roor.  Jan.  19,  18S7 ;  jK^nov  v.  JoneSy 
47  N.  Y.  389 ;  Colton  v.  Fox,  67  id.  343 ;  Snuth  v.  Edwards, 
88  id.  92,  103, 109 ;  Purdy  v.  Ilayt,  92  id.  446, 437.)  The  will 
does  not  create  a  valid  express  trust.  (  Verdlti  v.  Slocum,  71 
N.  Y.  345 ;  Monarqice  v.  Monarque,  80  id.  320 ;  Rasehoom  v. 
lioseboom^  81  id.  356;  Campbell  v.  Beaumont.  91  id.  464; 
Smith  V.  Van  Ostrand,  64  id.  278-282 ;  la  re  Fox,  52  id.  530, 
536 ;  DiU  v.  Wisner,  88  id.  153  ;  Ileermans  v.  Robertson,  64 
id.  332, 343 ;  Heermansy.  Burt;7S  id.  259.)  The  recommend- 
ations of  the  testator  in  regard  to  his  mother,  aunt  and  sister 
have  no  binding  legal  force.  {Beekman  v.  Bonsor  23  N.  Y. 
298,  306.)- 
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Geo.  G.  De  Witt,  Jr.,  for  respondent.  The  will  and  codicil 
are  to  be  regarded  as  a  single  instrument,  and  their  various 
clauses  must  be  construed  in  connection  with  each  other. 
{Westoott  V.  Cody,  6  Johns.  Ch.  334;  Howland  v.  Unum 
Theol.  Sem.,  5  N.  T.  193 ;  JHorse  v.  Morse,  85  id.  60.)  The 
fact  that  there  is  no  express  devise  to  the  executors  in  trust  is 
immaterial.  No  devise  in  express  words  is  necessary  to  create 
a  trust  estate.  {Robert  v.  Corning,  89  N.  Y.  225.)  To  create  a 
trust  it  is  not  essential  to  use  the  words ''  trust "  or  "  trustee ; " 
or  that  the  authority  to  receive  I'ents  and  income  should  be 
conferred  in  express  language.  Where  it  appears  to  have  been 
the  intention  of  the  testator,  as  gathered  from  his  will,  that 
the  income  given  to  one  by  the  will  is  to  be  received  by  the 
beneficiary  through  the  medium  of  an  executor,  a  trust  is  estab- 
lished. {Craig  v.  Craig,  3  Barb.  Ch.  76 ;  Leggett  v.  PerkinSy 
2  N.  Y.  297;  Savage  v.  Bumham,  17  id.  561 ;  Tobias  v. 
Ketcham,  32  id.  319 ;  Vernon  v.  Vernon,  53  id.  351 ;  Low  v. 
Harmony,  72  id.  408;  Morse  v.  Morse,  85  id.  53;  Marx 
V.  McGlynn,  88  id.  357 ;  Robert  v.  Corning,  89  id.  225 ;  Hath- 
away  v.  Hathaway,  37  Ilun,  265.)  There  is  no  illegal  suspen- 
sion of  the  power  of  alienation  for  a  period  beyond  two  lives. 
The  trusts  for  the  two  sons,  though  embraced  in  a  single  fund» 
are  distinct  and  separable  trusts  and  terminate  at  their  deaths, 
respectively.  {Savage  v.  Burnham,  17  N.  Y.  561 ;  Stevenson  v. 
Lesley,  70  id.  512  ;  Monarque  v.  Monarque,  80  id.  320 ;  WelU 
V.  WeUs,  88  id.  323.)  The  provisions  in  favor  of  Abbey  P.Ward, 
Sarah  Brindley  and  Henrietta  B.Ward  are  legal  and  valid  provi- 
sions and  capable  of  being  carried  into  effect.  They  do  not  create 
any  trusts,  but  merely  charges  upon  the  interests  of  the  several 
beneficiaries  under  the  trusts.  {Johnson  v.  Cornwall,  26  Hun^ 
499 ;  Tolley  v.  Greene,  2  Sandf.  Ch.  91 ;  Thompson  v.  Car- 
michael,  3  id.  120  ;  Forman  v.  Whitney,  2  Keyes,  165  ;  Law- 
rence V.  Cook,  32  Hun,  126.)  In  the  provision  as  to  remainder^ 
the  word  '  heirs  "  is  equivalent  to  "children"  or  "  descendants." 
{Hurd  V.  Horton,  1  Denio,  165  ;  Vann^yrsdaU  v.  Vandeventer, 
51  Barb.  137 ;  Scott  v.  Guernsey.  48  N.  Y  106 ;  Lytle  v. 
Beverid^e,  58  id.  592 ;  Wea^i  v.  CantweU,  36  Hun,  528.) 
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Danfobth,  J.  The  testator  died  in  August,  1884,  leaWng  a 
will  and  codicil,  which  were  duly  admitted  to  probate,  as  a 
will  of  I'eal  and  personal  estate.  These,  under  establislied  rules, 
are  to  be  taken  as  one  instrument  and  construed  together  aa 
expressing  the  intent  of  the  testator.  If  in  one,  therefore, 
the  omission  of  certain  technical  words  gives  color  to  the  con- 
tention of  the  appellant  that  no  express  trust  is  created,  the 
other  declares  the  design  of  the  testator  that  the  executor  and 
executrix  shall  take  the  residuary  estate  for  the  object  declared 
and  set  forth  in  the  will,  and  it  is  sufficient  if  from  the  twa 
instruments  it  can  be  implied  that  his  intent  was  to  establish 
a  trust.     {Morse  v.  Morse,  85  N.  Y.  53.) 

By  the  will  he  appoints  his  wife  executrix  and  his  brother 
executor,  and  by  the  codicil  he  says,  "  I  do  nominate  and 
appoint "  them  '*  as  my  trustees  for  the  purpose  of  carrying- 
out  any  of  its  provisions."  In  the  first  place  it  would  be 
difficult,  if  not  impossible,  to  carry  into  effect  the  plan  devised 
by  the  testator,  except  through  the  intjervention  of  some  third 
person  who  might  collect,  manage  and  retain  his  property 
until  the  time  arrived  for  final  distribution.  Such  functions 
are  imposed  on  the  executors.  They  are  to  pay  the  debts  of 
the  testator  out  of  his  estate,  as  soon  *'as  shall  by  them  be 
found  convenient.'  Each  son  is  to  have  in  property  or 
money  $10,000  on  arriving  at  the  age  of  thirty  years.  It  was 
also  the  intention  of  the  testator  to  provide  for  the  support 
of  his  mother,  his  aunt  and  his  sister,  out  of  the  property, 
and  that  so  much  as  might  be  necessary  should  be  paid  to 
them  for  that  purpose.  To  his  wife  the  testator  gave  all  his 
household  furniture,  "and  the  use  and  income"  of  all  his 
real  and  personal  estate  "during  her  life,"  or  "until  after" 
his  "  death  she  marries,"  but  in  that  case  '*  in  lieu  of  all  dower,. 
$10,000  in  money  to  be  paid  "  by  his  executors,  and  they  are 
in  terms  authorized  to  dispose  of  any  of  his  property  to  pay 
this  sum,  or  to  pay  the  lesracies  given  to  his  sons.  And 
although,  as  we  have  seen,  his  wife  was  to  have  the  income 
of  his  estate,  the  executors  are  authorized,  in  tlieir  discretion, 
"to  change  the  investment  of"  the  testator's  property,  or 
SlCKKLS  — ^VoL.  LX.  10 
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dispose  of  all  or  any  part  of  it,  "  and  invest  the  proceeds  "  in 
United  States  government,  or  New  York  State,  or  New- 
York  city  bonds,  registered,  or  on  bond  and  mortgage..  Upon 
his  wife's  decease  the  testator  gives  the  "  use  and  income"  of 
his  estate,  subject  to  diminution  by  the  support  of  his  relatives 
above  named,  and  the  payment,  when  due,  of  the  legacies  to 
his  sons,  to  those  sons,  ''share  and  share  alike,  and  upon  the 
decease  of  his  sons,  to  their  heirs,  should  both  have  heirs, 
their  father's  portion  only,  and  in  case  of  one  having  no  heirs, 
then  to  the  heirs  of  the  other,  share  and  share  alike,  and  if 
both  should  have  no  heirs,  then  as  the  law  directs*" 

It  IS  plain,  therefore,  that  the  executors  are  to  have  the 
management  and  direction  of,  and  title  to  the  property  not 
specifically  bequeathed,  until  the  children  attain  the  age  of 
thirty  years,  and  upon  their  death  only  the  residue  goes  to 
whomsoever  shall  be  entitled  to  it  in  remainder.  The  execu- 
tors may  not  only  invest,  but  reinvest,  and  in  whose  name,  if 
not  their  own,  shall  the  government.  State  or  city  securities 
be  registered  ?  ■  They  may  also  sell  any  part  of  the  estate  as 
in  their  judgment  becomes  necessary  —  they  are  to  divide, 
therefore,  they  are  to  receive  the  income. 

By  these  incidents  the  case  seems  to  be  brv)ught  within  the 
rule  that  when  the  duties  imposed  are  active  and  render  tlie 
possession  of  the  estate  convenient  and  reasonably  necessary, 
the  executors  will  be  deemed  trustees  for  the  performance  of 
their  duties,  to  the  same  extent  as  though  declared  to  be  so  by 
the  most  explicit  language.  ( Tobias  v.  Ketchum^  32  N.  Y. 
319 ;  Bobert  v.  Coming,  89  id.  225.) 

The  remaining  question  has  been  presented  with  much 
earnestness  on  the  part  of  the  learned  counsel  for  the  appel- 
lant, and  is  of  greater  difficulty.  His  contention  is,  that  the 
power  of  alienation  of  a  portion  of  the  estate  is  illegally  sus- 
pended for  a  period  beyond  two  lives,  and  the  argument  is 
placed  on  words  already  quoted.  As  before  suggested,  the 
trust  created  by  the  testator  will  continue  after  the  wife's  death 
and  during  the  lives  of  the  two  sons.  But  upon  the  death  of 
either,  the  children  of  the  one  dying,  if  he  has  any,  will  be 
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entitled  to  liis  share,  but  if  he  has  none,  tlien  the  heirs  of  his 
brother  will  be  entitled  to  it,  and  upon  the  deatli  of  that 
brother,  leaving  heirs,  the  same  result  follows.  Or  both  dying 
without  heirs,  the  estate  must  go  where  the  law  directs.  It 
follows  tiiat  the  property  cannot  be  sold  except  for  the  pur- 
poses of  the  trust  during  the  life  of  the  widow.  That  is  a 
suspension  for  one  life.  It  must  remain  undisposed  of  during 
the  life  of  the  son  first  dying,  that  is  the  second  life,  and  still 
xmdisposed  of  during  the  life  of  the  other  son  ;  for  the  time 
fixed  for  distribution  is  the  death  of  both  sons.  That  makes 
the  third  life,  and  it  is  clear  that  the  suspension  of  absolute 
ownership  will  or  may  exceed  a  longer  period  than  the  con- 
tinuance of  two  lives.  All  these  lives  were  in  being  at  the 
time  of  the  death  of  the  testator,  and  must  terminate  not  only 
as  a  condition  precedent  to  the  taking  effect  of  the  gift  over, 
but  before  it  can  be  known  who  will  be  entitled  ultimately  to 
take.  This  limitation  is  too  remote  and  renders  the  disposition 
void.  (1  K.  S.  773,  §  1 ;  Knox  v.  Jones,  47  N.  T.  389 ;  Col- 
ton  V.  Fox,  67  id.  348 ;  Smith  v.  Edwards,  88  id.  92 ;  Bailey 
V.  Bailey,  97  id.  460.) 

In  Monarque  v.  Monarque  (80  N.  Y.  320)  the  widow  had 
the  first  life  estate,  and  at  her  death  the  four  daughters  of  the 
testator  took  for  life,  and  upon  the  death  of  any  daughter  the 
fee  of  one-fourth  part  at  once  vested  in  her  children.  In 
WelU  V.  WeUs  (88  N.  Y.  323)  there  was  a  similar  provision, 
first  for  the  wife,  then  for  the  testator's  children,  but  it  was 
also  provided  that  upon  the  death  of  either  child  leaving 
issue,  such  issue  or  next  of  kin  should  take  his  proportion. 
In  neither  case  was  the  final  disposition  of  the  estate  sus- 
pended beyond  the  first  and  second  life,  for  that  ending  the 
share  of  the  child  dying  was  at  once  liberated  from  the  trust, 
but  in  the  case  before  us  it  is  otherwise.  The  testator  pro- 
vides for  the  devolution  of  the  share  of  the  child  dying  to  the 
heirs  of  that  child,  if  any,  but  if  not  it  is  still  to  be  held  by 
the  trustee  for  the  children  of  the  other  son,  and  until  it  is 
seen  that  neither  has  issue  does  the  trust  terminate. 

Another  question  is  presented  by  the  pleadings,  and  was 
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coDsidered  by  the  court  below :  that  relating  to  the  mother, 
aunt  and  sister  of  the  testator,  all  beneficiaries  under  the  will, 
but  we  understand  from  concessions  of  counsel  on  the  argu- 
ment of  tliis  appeal,  that  it  is  no  longer  deemed  material  by 
either  party.  Other  questions  raised  by  the  pleadings  and 
answered  by  the  court  below — become  immaterial  by  reason 
of  the  death  of  the  testator's  widow  unmarried,  and  still 
others  are  not  presented  on  this  appeal,  but,  on  the  question 
argued,  we  think  a  valid  trust  was  created  by  the  testator  to 
continue  during  the  life  or  widowhood  of  the  plaintiff  Mary 
Jane  Ward  (and  she  having  died,  that  question  even  becomes 
unimportant),  but  as  to  the  residuary  estate  then  remaining, 
it  should  be  divided  according  to  the  statute  of  distributions 
in  cases  of  intestacy. 

The  judgment  appealed  from  should  be  so  modified,  and  as 
modified,  afiirmed,  the  costs  of  this  appeal  to  be  paid  out  of 
.the  estate. 

All  concur. 

Judgment  accordingly. 


I  111?  »6        The  People  of  the  State  of  New  York,  Respondent,  v^ 
iS6~~76i  TiiK  Horn  Silver  Mining  Company,  Appellant. 

The  act  providing  for  the  taxation  of  certain  corporations  (Chap.  543, 
Laws  of  1880,  as  amended  by  Chap.  861,  Laws  of  J88l  and  Chap.  151, 
Laws  of  1882),  is  constitutional. 

Defendant,  a  foreign  corporation,  was  organized  under  the  laws  of  the 
tciTitory  of  Utah  for  the  purpose  of  carrying  on  tlie  business  of  mining 
and  other  business  incidental  thereto.  It  mined  silver  ore  in  that  terri- 
tory, which  was  manufactured  into  base  bullion;  this  was  shipped  to 
Chicago  and  there  refined.  It  was  then  shipped  to  the  U.  S.  assay 
office  in  New  York  city,  where  it  was  again  refined  into  standard  silver 
bars,  for  doing  which  defendant  paid  two  per  cent  of  the  silver.  In 
an  action  to  recover  taxes  and  penalties  under  said  act,  7ield,  that 
defendant  was  not  a  manufacturing  corporation  carrying  on  manufac- 
ture within  this  State  within  the  exception  in  said  act;  that  conceding  it 
was  a  manufacturing  corporation,  this  was  not  sufficient  to  exempt  it  from 
taxation  under  the  act;  it  must  also  carry  on  manufacture  in  the  State. 
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Defendant's  president,  secretary  and  treasurer  had  their  offices  in  New 
York  city,  its  directors  held  their  annual  meetings  there,  and  all  its 
dividends  were  paid  there.  While  most  of  its  business  was  done  in 
Utah  and  Chicago,  its  silver  bullion  was  all  sent  to  New  York  and  sold 
there,  the  proceeds  deposited  and  some  portion  loaned  and  other  por- 
tions paid  out  for  the  company's  purposes  in  that  city.  Held^  that 
defendant  was  "doing  business  in  this  State"  within  the  meaning  of 
the  act  and  so  was  liable  to  taxation  under  it;  that  it  was  not  essential 
to  such  liability  that  the  whole  business  of  the  corporation  should  be 
done  within  the  State;  that  while,  it  might  be,  the  having  an 
office  where  meetings  of  its  directors  are  held,  transfer  books  kept, 
dividends  declared  and  paid,  and  other  business  merely  incidental  to  the 
regular  business  of  the  company  is  done,  and  an  occasional  business 
transaction  in  the  State,  would  not  bring  it  within  the  act,  yet  where 
it  appeared,  as  in  this  case,  that  in  addition  a  substantial  part  of  the 
r^ular  business  of  the  company  was  carried  on  her6,  it  was  sufficient, 
and  defendant  was  liable. 

Also,  held,  that  the  entire  capital  of  the  defendant  was  properly  taken  as  the 
basis  in  computing  the  tax ;  that  this  basis  of  computation  was  not  changed 
by  the  amendment  or  supplement  to  the  act  in  1882  (Chap.  151,  Laws  of 
1882),  which  authorizes  the  comptroller  when  dissatisfied  with  the  report 
of  any  corporation  liable  to  taxation,  only  a  portion  of  whose  capital  is 
employed  in  the  State,  to  fix  and  determine  the  amount  of  capital  stock 
to  be  taken  as  a  basis  for  taxation;  that  such  provision  did  not  author- 
ize a  corporation  to  report  only  the  amount  of  capital  employed  in  the 
St^te,  and  require  the  comptroller  to  take  that  amount  as  the  basis,  but 
simply  authorized  him,  where  only  a  portion  of  the  capital  is  employed 
in  the  State  and  he  is  dissatisfied  with  the  report,  to  fix  the  amount  of 
capital  stock  to  be  taxed ;  that  the  discretion  so  given  to  the  comptroller 
was  not  taken  away  until  by  the  act  of  1885  (Chap.  501  Laws  of  1885), 
the  liability  to  taxation  was  limited  to  "  the  amount  of  capital  stock 
employed  within  this  State.  '* 

Also,  Mi,  that  as  judgment  had  been  entered  herein  before  the  passage 
of  said  act  of  1885,  defendant  could  have  no  benefit  from  the  provi- 
sion thereof  authorizing  the  comptroller  to  settle  and  adjust  accounts 
against  a  corporation  by  taking  as  a  basis  the  capital  employed  in  the 
State. 

Also,  held,  that  defendant  was  liable  to  the  penalties  imposed  by  the  act 
of  1881.     (§  2,  Chap.  861,  Laws  of  1881.) 

(Argued  March  9,  1887  ;  decided  March  15,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  Xoveraber  17,  1885,  which  affirmed  a  judginent  in  favor 
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of  plaintiff,  entered  upon  the  report  of  a  referee.     (Ueported 
below,  38  Hun,  276.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Julien  T.  Davies  for  appellant.     The  defendant  was  not, 

during  the  years  ending  November  1, 1881,  and  November  1, 

1882,  doing  business    in   the    State  of  New  York,  within 

the  meaning  of  the  statute,  and  hence  is  not  liable  to.  taxation 

under  the  act  of  1880  (Chap.  542),  as  amended.     {Eq.  Trust 

Co.  Case,  96  N.  Y.  387 ;  People  ex  rel,  BJc.  of  Montreal  v. 

Corners  of  Taxes^  59  id.  40 ;  Smyth  v.  Intern.  L.  Assn.  Co., 

4  A.  N.  S.  11 ;  Dotij  v.  Mich.  C.  B.  R.  Co.,  8  Abb.  427.) 

The  defendant  is  a  manufacturing  corporation.     {Briggs  v. 

TiUotsoUy  8  J.  R.  304 ;  People  ex  rel.   Blake  v.  Roldridge^ 

4  Lans.  511 ;  Rogers  v.  Danforth^  9  N.  J.  Eq.  289 ;  Schriefer 

v.  Wood,  6  Blatchf.  137,  215 ;  Fumiss  v.  Midi  Ry.  Co.,  6 

Eq.  Gas.  473  ;  Queen  v.  Railway  Co.,  3  Q.  B.  166  ;  Crane  v. 

Price,  4  M.  &  G.  580 ;  Swan  &  Sayles  Supp.  to  R.  S.  Ohio, 

758 ;  Nassau  Gas-LigM  Co.  v.  City  of  Brooklyn,  89  N.  Y. 

409 ;  People  v.  N.  T.  Float.  D.  D.  Co.,  92  id.  487 ;  People 

v.  Knickerbocker  Ice  Co.,  32  Hun,  475 ;  Coram,  v.  Penn.  Coal 

Co.,  2  Pear.,  404;  Internal  Nav.  Co.  v.  Com'rs,  18  Week. 

Notes  Cases,  481 ;  Dudley  v.  Jam.  Pond  Aq.  Co.,  100  Mass 

84;  StaU  v.    Chadhom,   80    N.   C.   48.)      The  defendant 

carries   on    manufacture   within   the    State  of   New  York. 

{Ex  parte  Smith,  2    Pugs.  [New  Brunsw.]   147.)     If  any 

tax  was  due  from  the  Horn   Silver   Mining  Company  in 

January,  1883,  the  basis  of  such  tax  was  only  the  capital 

employed  within  this  State.     {People  v.  Oold  dk  S.  Td.  Co.^ 

98  N.  Y.  67 ;  People  v.  Eq.  Trust  Co..  96  id.  387 ;  Goodrich 

V.  Russell,  42  id.  184 ;   Ropes  v.   Clitvch,  8  Blatchf.  305 ; 

Skouten  v.  Wood,  59  Mo.  380 ;  Skranika  v.  AUen,  76  id.  369 ; 

Comm.  V.  Hartaett.  69  Mass.  451 ;  People  ex  rel.  Bay  St.  Co. 

V.  McLean,  80  N.  Y.  259';  73  Me.  518 ;  74  id.  376 ;  O.dtM. 

R.  R.  Co.  V.  Weher,  96  111.  443 ;  State  TreasW  v.  Auditor 

Genial,  46  Mich.  226 ;  Bishop  on  the  Written  Laws,  §  141 ; 
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Maxwell,  1 19 ;  Stetson  v.  City  Bk.  of  N.  a,  2  Ohio  St.  174 ; 
Woodard  v.  M  S.  <&  N.  Ind,  A*.  R.  Co.,  10  id.  122 ;  Gmtld 
V.  Timn  of  Sterling^  23  N.  Y.  458 ;  Wtedv.  Tucker,  19  id. 
429 ;  Com'rs  v.  Lehigh  VaUey  It  Ji,  Co,,  13  W.  N.  C.  476; 
0,  <b  M.  R.  R.  Co.  V.  Weber,  96  111.  451 ;  People  ex  ret.  11 W 
F.  Ins.  Co.  V.  Davenport,  91  N.  Y.  585.)  The  State  was  not 
entitled  to  a  judgment  for  any  penalties.  {Del.  Div.  Canal 
Co.  V.  Com'ra,  50  Pa.  St.  399.)  The  duty  of  the  comptroller 
to  add  ten  per  centum  to  the  taxes  of  any  year  only  arises  in 
cases  in  which  there  is  a  neglect  or  refusal  to  pay.  Mere  non- 
payment is  not  a  neglect  or  refusal.  {Del.  Div.  Canal  Co.  v. 
ConCrs,  50  Pa.  St.  399 ;  Eaaton  Bk.  v.  ComWs,  10  Barr.  442 ; 
Gom'rs  v.  Ebet^ale  C.  Co.,  2  Pear.  421;  91  Pa.  St.  47.) 
The  failure  to  pay  a  tax  is  not  a  crime  nor  strictly  "  an  offense 
against  the  law"  but  a  mere  delinquency  or  ''omission." 
{State  V.  Dixon,  37  N.  Y.  43  ;  Del.  Div.  Canal  Co.  v.  Com're, 
50  Pa.  St.  399  ;  Com'rs  v.  Ebervale  C.  Co.^  91  id.  47 ;  Bank 
V.  Oixm'rs,  10  Barr.  [Penn.]  453.) 

Denis  G^Brien,  attorney  general,  for  respondent.  The  act 
of  1880  (Chap.  542),  as  amended,  is  constitutional.  (  People  v. 
EoTM  Ins.  Co.y  92  N.  Y.  328 ;  People  v.  Fire  Assn.  of  Phila., 
id.  311 ;  People  v.  Gold  dh  S.  Tel.  Co.,  98  id.  67 ;  People  v. 
Eq.  Trust  Co.,  96  id.  387 ;  Doyle  v.  Cont.  Ins.  Co.,  4  Otto, 
535;  Paul  v.  Virginia,  8  Wall.  169;  Lvverpool  Ins.  Co.  v. 
Massachusetts,  10  id.  566 ;  Ducat  v.  Chicago,  id.  410 ;  Read- 
ing R.  R.  Co.  V.  Penn.,  15  Wall.  232 ;  Osborne  v.  Mobile, 
16  id.  479;  Smith  v.  Turner,  7  How.  283 ;  Munn  v.  State 
of  in.,  4  Otto,  113;  WariTig  v.  Mayor,  etc.,  8  Wall.  110; 
Hinson  v.  Lett,  id.  148.)  The  defendant  while  doing  business 
within  this  State,  is  not  exempted  from  taxation  as  a  manu- 
facturing corporation  carrying  on  manufacture  within  this 
State.  (Chap.  542,  Laws  of  1880,  §  3,  as  amended  by  §  1, 
chap.  361,  Laws  of  1881 ;  Byers  v.  FranUyn  Coal  Co.,  106 
Mass.  131 ;  Dudley  v.  Jam.  Pond  Aq.,  100  id.  183 ;  Frazee 
V.  Moffett,  20  Blatchf .  267 ;  People  v.  Knickerbocker  Ice  Co.^ 
82  Hun,  476  ;  99  N.  Y.  181.)    The  method  by  which  the  tax 
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was  computed  by  the  comptroller  was  correct.  (96  N.  Y.  387, 
597 ;  Gold  <&  S.  Tel.  Co.  Case,  98  id.  80.)  There  was  no 
waiver  of  the  penalty.  {Oook  v.  KeUy^  12  Abb.  Pr.  35 ; 
PeopU  Y.  AUen,  42  N.  T.  404 ;  Carr  v.  U.  S.,  8  Otto,  433  ; 
JShipman  v.  State^  42  Wis.  377.) 

Earl,  J.  This  action  was  commenced  to  recover  certain 
taxes  claimed  to  be  due  from  the  defendant  under  chapter  542 
of  the  Laws  of  1880,  as  amended  by  chapter  361  of  the  Laws 
of  1881,  and  chapter  151  of  the  Laws  of  1882.  The  plaintiff 
claims  in  its  complaint  that  there  was  due  January  1,  1882, 
from  the  defendant,  the  sum  of  $7,500,  being  the  tax  at  the 
rate  of  one  and  one-half  mills  of  each  dollar  of  valuation  of 
its  capital  stock  at  $5,000,000,  and  also  $1,500  as  a  penalty  for 
neglect  or  refusal  to  pay  the  tax  for  two  years.  They  also 
claim  that  there  was  due  January  1,  1883,  from  the  defend- 
ant, the  sum  of  $30,000,  being  a  tax  at  the  rate  of  one-quarter 
of  a  mill  for  each  one  per  centum  of  dividends  declared  during 
the  year  ending  November  1,  1882,  upon  $10,000,000,  the  par 
value  of  defendant's  capital  stock,  the  dividends  declared  being 
twelve  per  centum  ;  and  also  $3,000  as  a  penalty  for  neglect  or 
refusal  to  pay  the  tax  within  fifteen  days  from  January  1, 1883. 

The  defendant  is  a  foreign  corporation  incorporated  under 
the  laws  of  the  territory  of  Utah.  The  plaintiff  recovered 
the  amount  of  taxes  and  penalties  claimed  and  the  defendant 
complains  of  the  recovery  upon  several  grounds  which  will  be 
separately  considered. 

The  constitutional  objections  to  the  acts  under  which  these 
taxes  were  imposed  have  been  sufficiently  considered  in  prior 
decisions  of  this  court,  and  the  acts  must  now  be  regarded  as 
free  from  constitutional  objection  and,  therefore,  valid.  {Peo- 
ple V.  Home  Ins.  Co.^  92  N.  Y.  328 ;  People  v.  Equitable 
Trust  Co.,  96  id.  387;  People  v.  Gold  cml  St.  Tel.  Co.,  98 
id.  67.)  We  have  now,  therefore,  only  to  construe  the  acts  and 
apply  them  to  the  facts  of  this  case. 

JFirst.  The  defendant  claims  that  it  was  "  a  manufacturing 
corporation  carrying  on  manufacture  within  this  State,"  and, 
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therefore,  not  liable  to  taxation  under  section  3  of  the  act  of 
1881,  which  excepts  such  corporations  from  taxation  under 
that  act.  As  appears  from  its  articles  of  association,  the  defend- 
ant was  organized  to  conduct  the  business  of  mining  in  Utah 
territory,  and  the  buying,  selling,  leasing  and  operating  mines 
and  mining  claims  in  that  territory,  and  smelting,  reducing  and 
refining  works  there  or  elsewhere;  to  conduct  a  general 
mining,  milling  and  smelting  business  in  all  its  branches, 
including  buying  and  selling. mineral  ores  and  bullion,  carry- 
ing on  a  general  mercantile  business  by  buying  and  selling 
fiuch  goods,  merchandise,  stores  and  miners'  supplies  as  ai*e 
nsually  kept  in  and  required  by  the  wants  of  a  mining  camp 
or  settlement,  and  building  and  operating  all  such  roads, 
tramways  and  transportation  routes  as  may  be  convenient  in 
transporting  the  products  of  its  business  or  procuring  supplies 
and  purchasing,  hiring  and  holding  all  such  real  and  personal 
property  wherever  situate,  as  may  be  required  in  carrying  on 
any  of  its  business,  and,  when  no  longer  required  for  business 
purposes,  leasing,  selling  or  exchanging  the  same  ;  and  gener- 
ally to  do  aU  acts  and  things  incidental  to  a  general  minmg 
business,  or  to  any  of  £he  specified  pursuits,  the  corporation 
being  primarily  formed  for  the  immediate  purpose  of  working 
and  developing  the  estate,  property  and  premises  known  as 
the  Horn  Silver  Mine,  and  for  the  treatment  and  reduction  of 
the  ores  and  metals  therein  contained.  The  business  of  the 
defendant  in  Utah  consisted  in  mining  the  ore  and  manufac- 
turing it  into  base  bullion.  The  bullion  was  then  shipped  to 
Chicago  where  it  had  a  refinery  in  which  the  lead  was  smelted 
and  the  base  bullion  separated  from  the  silver.  The 
bullion  thus  refined  was  then  shipped  to  the  city  of  Kew  York 
where  it  was  delivered  to  the  United  States  assay  office  where 
it  was  still  further  refined  into  standard  silver  bars  for  doing 
which  the  defendant  paid  two  per  cent  of  the  silver.  It  gen- 
erally sold  the  receipts  issued  for  the  silver  by  the  assay  office 
in  the  city  of  New  York,  and  so  much  of  the  proceeds  as  were 
not  used  there  were  transmitted  to  Utah  and  Chicago  for  use 
in  the  business  of  the  Company  at  those  points.  It  did  not 
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have  or  carry  on  within  this  State  any  refining  or  manufactur- 
ing establishment,  and  its  claim  to  be  a  manufacturing  corpora- 
tion, carrying  on  manufacture  within  this  State,  is  based  solely 
upon  the  fact  that  it  delivered  its  bullion  to  the  assay  office  to 
be  further  refined  for  a  compensation  to  be  paid  by  it  Upon 
these  facts,  the  referee  found  that  it  was  not  engaged  in  manu- 
facture within  this  State,  and  we  are  of  the  same  opinion.  As 
its  nan)e  implies,  it  is  a  mining  corporation,  and  was  organized 
primarily  for  that  purpose,  and  all  its  other  business  was  inci- 
dental, connected  with  and  related  to  that.  But  even  if  it 
could  in  any  proper  sense,  according  to  the  common  under- 
standing of  the  phrase  used  in  this  statute,  be  deemed  a  manu- 
facturing corporation  in  Utah,  yet  it  cannot  with  any  propriety 
be  said  that  it  carried  on  manufacture  within  this  State. 
According  to  common  comprehension  and  the  ordinary  use  of 
language,  the  process  of  refining  this  bullion  at  the  assay  office 
was  not  a  manufacture,  and  the  assay  office  was  not  a  manu- 
facturing establishment.  But  whether  it  was  or  not,  the 
defendant  which  employed  the  assay  office  for  a  compensation 
to  refine  the  bullion  was  not  itself  engaged  in  the  manufacture. 
It  was  no  more  a  manufacturer  than  a  farmer  is  who  takes  his 
grain  to  the  grist-mill  to  be  ground  into  flour,  for  a  part  of  the 
grain  or  a  money  compensation,  or  who  takes  his  wool  to  a 
cloth  manufacturer  to  be  made  into  cloth  for  a  compensation, 
and  then  to  be  returned  to  him.  A  railroad  company  may 
manufacture  all  its  cars  and  engines,  and  yet  it  cannot  be  prop- 
erly classified  as  a  manufacturing  company. 

The  definition  of  the  terms  "  manufacturing  corporations  " 
and  "manufacture,"  as  derived  from  some  decisions  and 
statutes  to  which  our  attention  has  been  called,  is  of  little 
service  in  the  construction  of  the  language  of  this  act.  These 
terms  must  be  construed  in  view  of  the  general  purposes  of 
the  acts  in  which  they  are  used,  and  the  general  phraseology 
found  in  connection  with  them.  To  give  eflEect  to  the  legis- 
lative intention,  their  ordinary  meaning  may  be  enlarged  or 
restricted.  Under  this  section,  it  is  not  sufficient  to  exempt 
a  corporation  from  taxation  that  it  is  a  manufacturing  corpora- 
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tion,  but  it  must  also  carry  on  manafacture  within  this  State. 
In  exempting  such  corporations  from  taxation  under  the  act, 
the  legislature  may  be  supposed  to  have  been  influenced  by 
two  things : —  a  desire  to  encourage  manufacture  within  the 
State,  and  the  fact  that  a  corporation  carrying  on  any  manu- 
facturing business  within  the  State  would  necessarily  have 
visible,  tangible  property  liable  under  the  general  laws  of  the 
State  to  taxation.  We  are,  therefore,  constrained  to  hold  that 
the  defendant  cannot  bo  allowed  the  exemption  claimed. 

Second.  It  is  claimed  that  the  defendant  was  not,  during 
the  years  1881  and  1882  "  doing  business  in  this  State,"  and 
that,  therefore,  it  was  not  liable  to  taxation  under  the  act  of 
1881.  It  is  quite  true  that  by  far  the  larger  share  of  its 
business  was  carried  on  in  Utah,  and  at  Chicago.  But  its 
president,  secretary  and  treasurer  had  their  offices  in  New 
York;  the  directors  held  their  annual  meetings  there;  its 
dividends  were  declared  and  paid  there ;  its  silver  bullion  was 
all  sent  there  and  sold  there,  and  the  proceeds  of  it  received 
there ;  some  of  the  proceeds  were  deposited  in  banks,  some 
loaned  in  the  city  of  New  York,  and  some  of  it  used  for  the 
purposes  of  the  company  in  that  city,  and  the  balance  was 
transferred  to  Chicago  and  Utah  for  use  in  the  business  of 
the  company.  There  was  thus  a  very  substantial  portion  of 
its  business  done  in  the  city  of  New  York.  The  business  did 
not  consist  of  occasional  transactions,  but  an  office  was  kept 
there,  and  the  business  continuously  transacted  there  durin^r 
the  whole  year.  We  cannot  construe  the  words  ''  doing 
business  in  this  State "  to  mean  the  whole  business  of  the 
corporation  within  this  State ;  and  while  we  are  not  prepared 
to  hold  that  an  occasional  business  transaction,  that  keeping 
an  office  where  meetings  of  the  directors  ai*e  held,  transfer 
books  kept,  dividends  declared  and  pa^d,  and  other  business 
merely  incidental  to  the  regular  business  of  the  corporation 
is  done  would  bring  a  corporation  wiihin  this  act ;  yet  when, 
as  in  this  case,  all  these  things  are  done  and  in  addition 
thereto  a  substantial  part  of  the  regular  business  of  the  cor- 
poration is  carried  on  here,  then  we  are  unable  to  say  that  the 
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corporation  is  not  brought  within  the  act  as  one  "  doing  busi- 
ness in  this  State."  There  is  no  injustice  in  subjecting  to 
taxation  such  a  corporation  enjoying  the  benefits  of  our  great 
mart,  the  advantages  of  our  social  order  and  the  protection  of 
our  laws. 

Third.  It  is  further  claimed  that  in  computing  the  taxes, 
only  the  amount  of  defendant's  ca]>ital  employed  within  this 
State  should  have  been  taken  as  the  basis  and  not  its  entire 
capital.  We  do  not  perceive  how  it  is  possible  to  limit  the 
computation  of  the  taxes  as  thus  claimed.  Section  1  of  the 
act  of  1881  provides  that  hereafter  it  shall  be  the  duty  of  the 
j)resident  and  treasurer  of  every  corporation  liable  to  be  taxed 
on  its  corporate  franchises  or  business,  to  make  report  to  the 
comptroller  annually,  in  writing,  stating  specifically  the 
amount  of  " capital "  paid  in;  that  in  all  cases  where  any 
such  corporation  shall  fail  to  make  or  declare  any  dividend 
upon  either  its  "common  or  preferred  stock,"  or  in  case  the 
dividend  or  dividends  made  or  declared  upon  either  its  "  com- 
mon or  preferred  stock"  during  the  year  shall  amount  to  less 
tlian  six  per  centum  upon  the  j^ar  value  of  the  "  stock,"  the 
treasurer  and  secretary  thereof  shall  in  each  year  in  which  no 
dividend  has  been  made  or  declared,  or  in  which  the  dividend 
made  or  declared  upon  either  its  "  common  or  preferred  stock  " 
amounted  to  less  than  six  per  centum  upon  the  par  value  of 
the  "stock,"  estimate  and  appraise  the  "capital  stock"  of  the 
company  upon  which  no  dividend  has  been  made  or  declared, 
or  upon  the  par  value  of  which  the  dividend  or  dividends 
made  or  declared  amounted  to  less  than  six  per  centum,  at  its 
actual  value  in  cash,  and  shall  forward  a  certificate  thereof  to 
the  comptroller.  Section  3  provides  that  every  corporation 
incorporated  under  any  law  of  this  State,  or  under  the  laws 
of  any  other  State  or  country  and  doing  business  in  this  State, 
except  savings  institutions  and  other  corporations  named, 
shall  be  subject  to,  and  pay  a  tax  upon  its  corporate  franchise 
or  business  to  be  computed  as  follows:  If  the  dividend  or 
dividends  made  or  declared  by  such  corporation,  joint  stock 
company  or  association  during  any  year  amount  to  six  or  more 
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than  six  per  centum  upon  the  par  value  of  "  its  capital  stock," 
then  the  tax  to  be  at  the  rate  of  one-quarter  mill  upon  the 
"  capital  stock  "  for  each  one  per  centum  of  dividends  so  made 
or  declared ;  or  if  no  dividend  be  made  or  declared,  or  if  the 
dividend  or  dividends  made  or  declared  do  not  amount  to  six 
per  centum  upon  the  par  value  of  the  "  capital  stock,"  then 
the  tax  to  be  at  the  rate  of  one  and  one-half  mills  upon  each 
dollar  of  a  valuation  of  *'  the  capital  stock,"  made  in  accordance 
with  the  provisions  of  the  first  section  of  the  act.  And  in 
case  any  such  corporation,  joint  stock  company  or  association 
shall  have  more  than  one  kind  of  "  capital  stock,"  as,  for 
instance,  "  common  and  preferred  stock,"  and  upon  one  of 
said  stocks  a  dividend  or  dividends  amounting  to  six  or  more 
than  six  per  centum  upon  the  par  value  thereof  has  been  made 
or  declared,  and  upon  the  other  no  dividend  has  been 
made  or  declared,  or  the  dividends  made  or  declared  amounted 
to  less  than  six  per  centum  upon  the  par  value  thereof,  then 
the  tax  shall  be  at  the  rate  of  one-quarter  mill  for  each  one 
per  centum  of  dividend  made  or  declared  "  upon  the  capital 
stock,"  upon  the  par  value  of  which  thcdivWend  or  dividends 
made  or  declared  amount  to  six  or  more  than  six  per  centum, 
and  in  addition  thereto,  a  tax  shall  be  charged  at  the  rate  of 
one  and  one-half  mills  upon  each  dollar  of  a  valuat'on,  made 
also  in  accordance  with  tlio  provisions  of  the  act,  of  "  the 
capital  stock"  upon  which  no  dividend  was  made  or  declared, 
or  npon  the  par  value  of  which  the  dividend  or  dividends 
made  or  declared  did  not  amount  to  six  per  centum.  It  is 
very  clear  from  this  review  of  the  two  sections,  that  the 
whole  capital  stock,  the  same  stock  upon  which  dividends  are 
declared  and  paid,  is  to  be  taken  as  the  basis  of  taxation. 
And  so  we  held  in  People  v.  Eqidtcible  Trust  Co.  (96  N.  Y. 
387),  where  we  said  that  "  we  find  no  authority  in  this  act  for 
apportioning  a  tax  upon  such  a  corporation  as  this  upon  the 
amount  of  dividends  earned  in  this  State,  *or  upon  the  amount 
of  capital  stock  employed  in  this  State." 

But  it  is  claimed  that  since  the  act  of  1882,  a  different  con- 
struction should  be  given  to  the  act  of  1881.     The  act  of  1882 
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did  not  amend  any  of  the  Boctious  of  the  act  of  1  SSI,  but  added 
thereto  three  sections,  the  first  of  which,  section  1 1,  it  is  import- 
ant only  to  notice.  That  provides  that  when  the  comptroller 
is  dissatisfied  with  the  report  of  any  corporation  or  association 
or  joint  stock  company  liable  to  pay  a  tax  under  any  of  the 
provisions  of  the  act,  whose  capital  is  only  partially  employed 
in  this  State,  he  is  authorized  to  fix  and  determine  the  amount 
of  capital  stock  which,  in  his  judgment,  shall  be  the  basis  for 
tlie  tux  under  the  provisions  of  the  act,  and  to  settle  an  account 
for  the  taxes,  penalties  and  interest  due  the  State  thereon ; 
and  any  association,  corporation  or  joint  stock  company  dissat- 
isfied with  the  account  so  settled  may,  within  ten  days  after 
notice  thereof,  appeal  therefrom  to  a  board  consisting  of  the 
secretary  of  State,  attorney  general  and  State  treasurer,  which 
board,  on  such  appeal,  shall  affirm  or  correct  the  account  so 
settled  by  the  comptroller,  and  the  decision  of  such  board  shall 
be  final.  Under  the  act  of  1881,  it  was  the  duty  of  every 
corporation  liable  to  taxation  under  that  act,  annually  to  make 
a  report  to  the  comptroller  stating  specifically  the  amount  of 
its  entire  capital  paid  in  and  the  amount  and  rate  of  per  cent 
of  eacli  dividend  declared  during  the  year ;  and  in  case  it  had 
declared  no  dividend  during  the  year,  or  a  dividend  of  less  than 
six  per  centum  upon  the  par  value  of  its  etock,  it  was  also 
required  to  send  a  verified  estimate  and  appraisal  of  its  capital 
stock  to  the  comptroller,  and  it  was  provided  that  if  the  comp- 
troller was  not  satisfied  with  the  valuation  so  made  and 
returned,  he  could  make  a  valuation  thereof  and  settle  an 
account  upon  a  valuation  made  by  him  for  the  taxes,  penalties 
and  interest  due  the  State  tliereon.  And  it  was  further  pro- 
vided that  if  the  corporation  was  dissatisfied  with  the  account 
80  settled,  it  could  appeal  to  a  board  consisting  of  the  secretary 
of  State,  attorney  general  and  State  treasurer,  which  board, 
on  such  appeal,  could  affirm  or  correct  the  account  as  settled 
by  the  comptroller,  and  the  decision  of  such  board  was  final, 
irnder  that  act  the  whole  capital  stock  was  to  be  reported  and 
in  the  cases  provided  the  whole  capital  stock  was  to  be  esti- 
mated and  appraised,  and  all  the  clear  and  express  provisions 
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in  the  act  of  1881  are  left  unrepealed.  Now  what  was  meant 
by  section  11  in  the  act  of  1882?  It  does  not  anthorize  the 
corporation  in  making  the  report  required  by  the  first  section 
of  the  act  of  18^1,  to  report  only  the  amount  of  its  capital 
employed  within  this  State,  and  it  does  not  require  the  comp- 
troller to  take  the  amount  of  capital  so  employed  as  the  basis* 
of  taxation.  The  utmost  effect  that  can  be  given  to  it  is  to 
authorize  the  comptroller,  when  he  shall  ascertain  that  only  a 
portion  of  the  capital  of  a  corporation  is  employed  within  this 
State  to  fix  and  determine  the  amount  of  capital  stock  which, 
in  his  judgment,  shall  be  the  basis  of  the  tax  under  the  pro- 
visions of  the  act.  That  was  an  authority  which  he  did  not 
have  under  the  act  of  1881.  Under  that  act  he  had  no  right 
to  review  the  report  of  the  corporation  as  to  the  amount  of  its 
capital  stock,  but  under  the  act  of  1382,  in  all  cases  where  a 
portion  only  of  the  capital  stock  of  the  corporation  is  employed 
within  this  State,  he  has  a  right  to  review  the  report  and 
determine  the  amount  of  the  capital  stock  which  shall  be  used 
as  a  basis  for  the  tax.  There  is  another  qualification  to  sec- 
tion 11,  and  that  is,  before  the  comptroller  can  be  called  upon 
to  exercise  his  judgment  and  discretion,  he  must  be  dissatisfied 
-with  the  report  of  the  corporation.  Eere  there  was  ho  dis- 
satisfaction on  the  part  of  the  comptroller,  and  hence  the 
emergency  which  authorized  him  to  exercise  his  judgment,  in 
fixing  and  determining  the  amount  of  capital  stock  which  is 
to  be  taken  as  the  basis  for  the  tnx  had  not  arisen.  That  this 
is  a  proper  construction  of  section  11  of  the  act  of  1882  is 
made  more  clear  by  reference  to  chapter  501  of  the  Laws  of 
1885.  In  that  act  section  11  is  amended  so  as  to  provide  in 
distinct  terms  that  the  amount  of  capital  stock  which  sluill  be 
the  basis  for  taxation  under  the  provisions  of  section  3  of  the 
act  of  r881,  in  the  case  of  every  corporation,  joint-stock  com- 
pany and  association  liable  to  taxation  thereunder,  "  shall  be 
the  amount  of  capital  stock  employed  within  this  State." 
Then,  for  the  first  time,  the  basis  for  computing  the  tax  was 
actually  fixed  by  law  at  the  amount  of  capital  stock  employed 
within  this  State,  and  the  discretion  conferred  upon  the  comp- 
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troUer  by  the  same  section  in  the  act  of  1SS2  was  taken  awaj. 
Therefore,  while  it  is  extremely  hard  and  unjust  that  tlio 
defendant  should  be  required  to  pay  a  tax  computed  upon  the 
basis  of  its  entire  capital  stock,  we  are  unable  so  to  construe 
.the  statute  as  to  relieve  it  therefrom.  Tlie  injustice  of  such  a 
basis  of  taxation  has  finally  been  recognized  by  the  legislature, 
and  it  is  quite  unfortunate  for  the  defendant  tliat  it  is  deprived 
of  the  benefit  of  this  change,  particularly  as  by  the  fourteenth 
section  of  the  act  of  1885,  the  comptroller  was  authorized  and 
directed,  upon  the  application  to  him  of  any  corporation,  to 
make,  settle  and  adjust  all  accounts  against  such  corporation, 
joint-stock  company  or  association,  for  all  taxes  and  penalties 
arising  under  the  third  section  of  the  act  of  1881,  since  the 
12tli  day  of  May,  1882,  by  taking  as  a  basis  for  taxation 
the  capital  employed  within  the  State  by  such  corporation, 
association  or  joint-stock  company.  Bvit  there  was  a  further 
provision  in  section  fourteen  that  such  corporation,  joint-stock 
company  or  association  should  not  be  entitled  to  the  benefit  of 
a  settlement  upon  such  basis  unless  it  shall  have  secured  such 
adjustment  and  paid  into  the  treasury  the  full  amount  of  the 
taxes  so  settled  before  the  1st  day  of  August,  1885,  nor  in  the 
case  of  any  tax  for  which  suit  had  theretofore  been  brought 
by  the  attorney  general  and  for  which  judgment  had  been 
entered  therein.  As  judgment  was  entered  in  this  action 
before  the  passage  of  that  act,  the  defendant  can  have  no  benefit 
from  its  provisions. 

Fourth,  We  see  no  reason  to  doubt  that  the  defendant  was 
liable  to  the  penalties  imposed  bj'  section  two  of  the  act  of 
1881,  for  neglecting  to  pay  the  taxes  within  the  time  specified 
therein. 

We  are  reluctantly  brought  to  the  conclusion  that  the  judg- 
ment below  cannot  be  revereed.  If  it  be  true  that  as  against 
all  other  corporations  but  this  defendant  and  two  or  three 
others  the  taxes  have  been  computed  upon  the  basis  of  the 
capital  employed  in  this  State,  then  the  defendant  has  good 
reason  to  complain  of  unjust  discrimination,  and  it  may  very 
properly  appeal  to  the  legislature  for  the  relief  which  it  has 
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failed  to  obtain  elsewhere.  A  great  state  can  afford  to  be  both 
just  and  magnanimouSj  and  it  is  certainly  against  a  sound  public 
policy  to  treat  with  injustice  foreign  corporations  who  come  to 
our  great  metropolis  to  transact  their  business  and  thus  add  to 
the  prosperity,  wealtli  and  importance  of  our  State. 

Our  conclusion  is  that  the  judgment  should  be  affirmed,  with 
costs. 

All  concur  except  Peokham,  J.,  dissenting  and  Eapallo^ 
J.,  not  voting. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  the  New  Toek,  Lacka- 
wanna AND  Wkstern  Railway  Company  to  Acquire  Real 
Estate  of  Minnie  Van  Zandt  and  Others.  iiog — ^i 

110    8221 

The  rule  that  where  there  is  a  devise  to  one  person  absolutely,  and  in  case  }§J  .!^| 
of  his  death  to  another,  the  contingency  referred  to  is  a  death  in  the  j^g — ^ 
lifetime  of  the  testator,  applies  only  where  the  context  of  the  will  is  }J  Ml 
silent,  and  affords  no  indication  of  a  different  intention.  " 

Where  the  devise  over  is  dependent  upon  a  death  without  issue,  the  ten- 
dency of  the  court  is  to  lay  hold  of  slight  circumstances  in  the  will  to 
Tary  the  construction  and  give  effect  to  the  language  according  to  its 
natural  import. 

The  will  of  E  ,  devised  and  bequeathed  to  her  daughter,  Minnie,  all  her 
real  and  personal  estate,  subject  to  the  payment  of  certain  legacies, 
which  were  made  a  charge  thereon.  In  case  of  the  death  of  M.  *' with- 
out issue*'  the  property  was  given  to  the  husband  and  a  sister  of  the 
testatrix  during  life,  and  after  their  deaths  to  four  brothers.  The 
clause  ended  as  follows:  "  The  devise  over  to  my  husband,  sister  and 
brothers  to  depend  upon  the  contingency  of  my  daughter  Minnie  dying 
without  issue."  The  daughter  named  survived  the  testatrix  field, 
that  she  took  under  the  will  a  base  or  conditional  fee,  defeasible  by  her 
dying  without  leaving  iSvSue  living  at  Ihe  time  of  her  death  ;  that  her 
children,  should  slie  leave  any.  would  take  by  inheritance  from  her, 
but  a  conveyance  by  her  in  her  lifetime  would  be  effectual  as  against 
them,  and  that  an  indefensible  title  in  fee  could  be  conveyed  and  the 
contingent  expectant  estate,  limited  to  the  husband,  sister  and  brothers,, 
cut  off  by  their  joining  with  her  in  the  conveyance. 

(Argued  April  27.  1^86;  decided  March  22,  1887.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  then  fourth  judicial  department,  made  April  14, 
1883,  which  affirmed  an  order  of  Special  Term,  directing  the 
moneys  awarded  as  compensation  for  certain  real  estate  taken 
by  the  petitioner  in  these  proceedings  to  be  paid  over  to  the 
treasurer  of  Livingston  county  and  the  interest  thereon  paid 
to  Minnie  Van  Zandt  during  her  life,  and  upon  her  death  the 
principal  to  be  paid  to  the  persons  entitled  thereto  under  the 
will  of  Ellen  M.  Wisner  who,  at  her  death,  was  owner  of  the 
real  estate  in  question. 

The  material  portions  of  the  will  are  as  follows :  ''  Second. 
I  give,  devise  and  bequeath  to  my  beloved  daughter 
Minnie  Wisner,  all  my  real  and  personal  property  of 
every  name  and  nature,  subject,  however,  to  the  payment 
of  the  following  sums  of  money,  to  wit:  $1,000  to  my 
sister,  Delia  Fisk;  $200  to  Luther  Blood;  $200  to  Caro- 
line Rener ;  $200  to  Mary  Shattuck,  which  several  sums  of 
money  I  direct  to  be  paid  from  the  proceeds  of  my  real  estate, 
and  to  be  paid  in  annual  sums  of  $200  each,  without  interest, 
until  the  whole  sum  is  paid.  Third,  I  direct  that  in  case  my 
daughter  Minnie  should  die  without  issue,  that  my  real  and 
personal  property  should  be  possessed  and  enjoyed  by  my 
husband,  Reuben  P.  Wisner,  and  my  sister,  Delia  Fisk,  during 
their  natural  lives,  and  after  their  death,  the  said  real  and 
personal  property  to  be  divided  equally  between  my  brothers, 
Henry  C.  Fisk,  John  M.  Fisk,  Frederick  D.  Fisk  and  Thomas 
J.  Fisk,  or  their  representatives,  share  and  share  alike.  The 
devise  over  to  my  husband,  sister  and  brothers  to  depend  upon 
the  contingency  of  m}'  daughter  Minnie  dying  without  issue." 

The  daughter,  now  Minnie  Van  Zandt,  survived  the  testa- 
trix, and  claimed  that  she  took  an  absolute  fee  and  so  was 
entitled  to  the  money. 

Jf.  IL  McMaih  for  appellant.  By  the  second  clause  of 
the  will,  although  no  words  of  inheritance  are  used,  an  abso- 
lure  fee  in  the  real  estate  is  given  to  Minnie,  subject  only  to 
the  legacies,  amounting  to  $1,600,  unless  the  intent  to  pass  a 
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less  estate  or  interest  appears  by  express  terms,  or  is  neces- 
sarily implied  in  the  terms  of  the  will.  (3  R.  S.  [7th  ed.] 
8205,  §  1.)  iNo  implication  that  an  estate  less  than 
an  absolute  fee  was  intended  can  be  successfnlly  claimed 
on  account  of  the  absence  of  the  word  heirs.  {Kirk  v. 
HichardsoTij  33  Hun,  431.)  Where  an  expectant  estate  is 
created  by  devise,  the  death  of  the  testator  shall  be  deemed 
the  time  of  the  creation  of  the  estate.  (3  R.  S.  [7th  ed.]  2179, 
§  41 ;  Wolfe  v.  Van  Nontrand,  2  N.  Y.  410.)  Minnie  being 
the  sole  heir  of  the  testatrix  every  presumption  is  in  her  favor. 
(1  Jarm  on  Wills  [last  ed.]  532 ;  Lynen  v.  Townaend^  33  N.  T. 
570.)  The  fact  that  the  testatrix  made  the  legacies  chargeable 
upon  the  estate  given  to  Minnie  is  evidence  of  an  in  teuton  to 
give  her  an  absolute  fee.  (2  Jarm.  on  Wills,  26  S,  271 ;  Conr 
verse  v.  Kellogg^  7  Barb.  593 ;  Clason  v.  Clason,  6  Paige, 
54  ,  Roseboom  v.  Soseboom,  81  N.  Y.  359 ;  1  Jarm.  on 
Wills,  474,  478,  480;  Freeman  v.  Coit,  96  N.  Y.  68;  1 
Eedf.  on  Wills  [3d.  ed.]  433,  434;  Briggs  v.  Shaw,  9 
Allexi  [Mass.]  516;  2  Jarm.  on  Wills  [last  ed.]  824.)  The 
deatb  referred  to  was  a  death  happening  in  the  lifetime  of 
the  testator.  {Livingstcni  v.  Oreen,  62  N.  Y.  124;  Kelly 
V.  Kdly,  61  K  Y.  47 ;  Emlxiry  v.  Sheldon,  68  id.  233 ; 
McLaughlin  v.  Maher,  17  Hun,  215 ;  Briggs  v.  Sh/iw,  9 
Allen  (Mass.)  517;  Clayton  v.  Lowe,  7  Eng.  Com.  Law, 
218;  Schenk  v.  Agnew,  4  K.  &  J.  [Eng.  Ch.],  405  ;  Miller 
v.  McBlain,  98  N.  Y.  517;  Leonard  v.  Kingsland,  67 
How.  Pr.  431 ;  In  re  Tallmadge,  20  IsT.  Y.  Week.  Dig.  69 ; 
WaugKs  Appeal,  78  Penn.  St.  436;  MicTdey^s  Appeal, 
92  id.  514.)  If  the  testatrix  intended  to  give  Minnie  a  contin- 
gent fee,  and  to  the  brothers  a  fee  in  remainder,  the  attempted 
remainder  is  void.     (1.  R.  S.  722,  §§  1,  2, 4, 17, 19.) 

Charles  J,  Bissell  for  respondents.  The  devise  over  to 
the  husband,  brothers  and  sisters  of  the  testatrix,  is  a  valid 
devise  as  a  contingent  limitation,  and  will  take  effect  upon 
the  death  of  Minnie  Van  Zandt  without  issue.  (1  R.  S.  pt. 
3,  chap.  1,  tit.  2,  art.  1,  §§  14,  19;  5  R.  S.  [Edm.  ed.]  307; 
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Woodruff  V.  Cooke,  47  Barb.  305;  61  N.  Y.  638;  Moore  v. 
'  Zf/onSy  25  Wend.  118;  JEmmons  v.  Cairns,  3  Barb.  243; 
mil  V.  mil,  4  id.  419;  Po?id  v,  Bergh,  10  Paige,  140; 
Heard  v.  Horton,  1  Den.  165;  Anderson  v.  Jackson,  1(> 
Johns.  3S1;  Damond  v.  Stringliam,  26  Barb.  104;  Norris 
V.  Beyea,  13  N.  Y.  273,  285 ;  2  Jarin.  on  Wills  [5  Am.  ed.] 
chap.  48;  id.  chap.  49,  783  ;  Kelly  v.  Kelly,  61  K  Y.  47; 
Nellis  V.  Nellis,  99  id.  505 ;  ^w^i/  v.  Southwick,  70  id.  581.) 

Rapallo,  J.  It  may  be  regarded  as  a  settled  rule  of  con- 
struction that  where  there  is  a  devise  to  one  person  in  fee,  and 
in  case  of  his  death  to  another,  the  contingency  referred  to  i& 
the  death  of  the  first  named  devisee  during  the  lifetime  of  the 
testator,  and  that  if  such  devisee  survives  the  testator,  he  takea 
an  absolute  fee  ;  that  the  words  of  contingency  do  not  create  a 
remainder  over  to  take  effect  upon  the  death,  at  any  time,  of 
the  first  taker,  nor  an  executory  devise,  but  are  merely  substi- 
tutionary and  used  for  the  purpose  of  preventing  a  lapse  in 
case  the  devisee  first  named  should  not  be  living  at  the  time  of 
the  death  of  the  testator.  This  construction  is  uniformly 
adopted  unless  there  is  some  language  in  the  will  indicative  of 
a  different  intention  on  the  part  of  the  testator. 

The  reason  assigned  for  this  construction  has  been  that  as 
deatli  is  a  certain  event,  and  the  time  only  is  contingent,  the 
words  of  contingency  in  a  devise  of  this  description  can  only 
be  satisfied  by  referring  them  to  a  death  before  some  particular 
period,  and  no  other  being  mentioned,  the  time  referred  to 
must  be  presumed  to  have  been  the  testator's  own  death.  It  is 
also  founded  upon  the  principle  that  in  construing  wills,  effect 
should  be  given,  if  possible,  to  all  the  words  used  by  the 
testator,  and  tliat  any  other  construction  than  the  one  whicli 
has  been  adopted  would  in  every  case  reduce  the  estate  of  the 
first  named  devisee  to  an  estate  for  life ;  for  his  death  at  some 
time  is  certain,  and  the  words  of  inheritance  attached  to  the 
devise  to  him  would  in  every  case  be  inoperative. 

Nevertheless,  it  has  been  held  that  the  same  rule  of  con- 
struction is  to  be  applied  where  the  alternative  devise  is  made 
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to  depend  upon  the  death  of  the  first  named  devisee  "  without 
issue  "  or  '^  without  cliildren,"  etc.  This  question  is  thoroughly 
discussed  in  the  opinion  of  Andrews,  J.,  in  the  case  of  Van 
Derzee  v.  Slingerland  (103  N.  T.  47),  and  the  learned  judge 
comes  to  the  conclusion  that,  although  the  reason  upon  which 
the  rule  adopted  in  the  first  mentioned  class  of  cases  was 
founded,  does  not  exist  in  the  second,  j^et  that  it  is  established 
by  precedent.  It  would  be  useless  now  to  go  through  the 
cases.  They  are  very  numerous,  and  not  all  reconcilable,  and 
many  of  them  contain  special  features.  It  is  sufficient  for 
present  purposes  to  refer  to  a  few  of  the  cases.  In  Gee  v. 
Mayor,  etc.,  of  Manchester  (17  Adol.  &  El.  [N.  S.]  737),  the 
testator  devised  and  bequeathed  his  real  and  personal  estate  to 
be  divided  equally  among  his  children  as  follows,  viz. :  "  I  will 
and  bequeath  to  my  eldest  son  A.  one-seventh  share  of  my 
property,  to  his  heirs,  executors  and  administrators."  Then 
followed  similar  devises  and  bequests  to  each  of  the  testator's 
six  other  children,  and  afterward  a  general  provision  in  these 
words,  "  and  in  case  any  of  my  sons  and  daughters  die  without 
issne  that  their  share  returns  to  my  sons  and  daughters  equally 
amongst  them,  and  in  case  any  of  my  sons  and  daughters  die 
anH  leaving  issue,  that  they  take  their  deceased  parents'  share." 

It  was  held  that  the  death  referred  to  was  a  death  in  the 
lifetime  of  the  testator,  and  that  all  his  children  having  sur- 
vived him,  they  each  took  a  fee  simple  in  one-seventh  of  his 
realty. 

It  must  be  observed  that  unless  that  construction  was 
adopted,  tlie  words  of  inheritance  attached  to  the  devise  to 
each  of  the  testator's  children  must  in  every  event  be  rejected. 

It  was  certain  that  each  of  the  children  would  die,  either 
with  or  without  issue.  Construino^  the  death  referred  to  by 
the  testator  as  a  death  at  any  time,  the  result  would  be  that 
upon  the  death  of  either  of  the  testator's  sons,  for  instance, 
without  issue,  his  share  would  go  to  his  brothers  and  sisters, 
not  as  his  heirs,  but  as  purchasers  by  virtue  of  the  limitation 
over  to  them.  If  he  died  leaving  issue,  such  issue  would 
take  in  like  manner,  not  as  his  heirs,  but  as  purchasers.     He 
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woald  have  no  estate  of  inheritance  in  any  event,  and  could 
make  no  disposition  of  the  fee  in  the  realty,  in  his  lifetime, 
or  by  will.  The  words  of  the  testator  purporting  to  give 
him  an  estate  in  fee,  would  thus  be  wholly  rejected,  and  his 
estate,  under  all  circumstances,  cut  down  to  a  life  estate. 

It  was  on  these  grounds  that  Lord  Ca^ipbell,  in  delivering 
the  judgment  of  the  court,  held  that  the  only  mode  of  giving 
effect  to  all  the  words  of  the  testator,  was  by  treating  the 
words  in  the  last  clause  of  the  will  as  words  of  substitution 
only,  in  case  of  a  lapse,  and  referring  the  death  there  con- 
templated, to  a  death  in  the  lifetime  of  the  testator. 

In  Clayton  v.  Lowe  (5  Barn.  <fe  Aid.  636)  the  devise  was 
in  the  same  form  as  in  the  case  last  cited.  The  estate  was 
given  to  the  testator's  three  grandchildren,  forever.  If  either 
of  them  should  die  without  lawful  child  or  children,  the 
share  of  the  one  so  dying  w£^  to  be  divided  among  the  sur- 
vivors, but  if  either  should  die  leaving  lawful  child  or  children, 
such  child  or  children  should  take  the  share  of  the  parent. 
It  is  obvious  that  unless  the  death  referred  to  was  a  death  in 
the  lifetime  of  the  testator,  the  first  named  devisees  could 
in  no  event  take  a  fee. 

Doe  V.  Sparroio  (13  East.  359),  was  a  case  of  the  same 
description,  with  additional  significant  words  expressly  refer- 
ring to  the  testator's  own  death. 

Woodhume  v.  Woodbume  (23  L.  J.  Ch.  336),  was  the 
same  as  Oee  v.  Mayor  of  Manchester^  and  was  decided  the 
same  way. 

The  cases  I  have  referred  to  rest  on  principles,  and  are 
founded  on  reasons  which  are  easily  comprehended ;  but  there 
are  other  cases  in  which  the  words  "die  without  issue"  are 
construed  as  referring  to  a  death  in  the  lifetime  of  the  testa- 
tor, where  those  principles  are  inapplicable  and  the  reasons  do 
not  exist,  and  of  such  cases  Andbkws,  J.,  in  the  case  of  Yan- 
derzee  v.  Slingerland^  says  that  they  stand  more  upon  authority 
than  upon  reason. 

It  is  stated  in  Jarman  on  "Wills  (6th  Am.  ed.  p.  783),  that 
the  general  rule  is,  that  where  the  context  is  silent,  the  words 
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referring  to  the  death  of  the  prior  legatee  in  connection  with 
some  coliatera]  event,  apply  to  the  contingency  happening,  as 
well  after  as  before,  the  death  of  the  testator. 

In  O'Mahoney  v.  Burdell  (L.  R.  7,  II.  L.  388,  393),  it  was 
held  that  a  bequest  to  A.,  and  if  she  should  die  unmarried  or 
with/out  children^  to  B.,  was  an  absolute  gift  to  A.,  defeasible 
by  an  executory  gift  over  in  the  event  of  A.  dying  at  any 
time,  unmarried  or  without  children,  and  that  this  constnic- 
tion  could  only  be  aiBPected  by  a  context  which  rendered  a  dif- 
ferent meaning  necessary.  And  in  Britton  v.  Thornton  (112 
TJ.  S.  526),  it  was  held  that  under  a  devise  to  one  person  in 
fee  and  in  case  he  should  die  under  age  and  without  children, 
to  another  in  fee,  the  devise  over  would  take  effect  upon  the 
death,  at  any  time,  of  the  first  devisee  under  age  and  without 
children.  To  the  same  effect  is  Edwards  v.  Edwards  (15 
Beav.  357),  and  see  Doc  v.  Wehher  (1  Bam.  &  Aid.  713),  and 
Anderson  v.  Jackson  (16  Johns.  382).  But  it  cannot  be  dis- 
puted that  there  are  several  cases  holding  that  where  there  is 
simply  a  devise  to  A.  in  fee,  and  in  the  event  of  his  dying 
without  issue,  then  to  B.,  the  death  referred  to  is  a  death  in 
the  lifetime  of  the  testator,  and  if  A.  survives  him  ho  takes 
an  absolute  and  indefeasible  estate  in  fee.  {Rom>e  v.  PiUans^ 
2  My.  &  K.  15,  19,  and  cases  cited ;  Ware  v.  Watson,  7  De  G., 
M.  &  G.  248.)  Such  appears  to  be  the  rule  in  Pennsylvania 
{Mickley^s  Appeal,  92  Penn.  514),  and  the  same  rule  has  been 
adopted  in  this  court  {Quackenhos  v.  Kingsland,  102  N. 
T.  128),  and  was  recognized  in  Vanderzeev.Slinffer land  {103 
id.  47),  before  referred  to.  But  in  that  case,  the  learned 
judge  writing  the  opinion  (Andrews,  J .),  says  that  the  rule 
established  by  the  courts,  applies  only  when  the  context  of  the 
will  is  silent  and  affords  no  indication  of  intention,  other  than 
that  disclosed  by  words  of  absolute  gitt,  followed  by  a  gift 
over  in  case  of  death,  or  of  death  without  issue,  and  that 
indeed  the  tendency  is  to  lay  hold  of  slight  circumstances  in 
the  will,  to  vary  the  construction  and  give  effect  to  the  lan- 
guage according  to  its  natural  import,  and  in  the  will  which 
the  learned  judge  was  then  construing,  he  found  such  indica* 
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tions.  I  think  that  similar  indications  exist  in  the  will  now 
before  us.  The  testator  does  not  charge  the  legacies  upon  his 
daughter  Minnie  personally,  but  upon  the  real  estate  devised, 
so  they  would  be  borne  by  whomsoever  should  become  entitled 
to  that  real  estate.  He  devises  the  real  estate  to  her  without 
words  of  inheritance.  He  then  directs  that  in  case  she  should 
die  without  issue,  his  estate,  real  and  personal,  should  be  pos- 
sessed and  enjoyed  by  the  others  named  in  the  will.  Her 
death  without  issue  is  a  contingent  event,  but  by  adopting  the 
construction  contended  for  and  claimed  to  be  established  by 
the  authorities,  the  court  would  add  another  contingency  not 
specified  by  the  testator,  that  is,  that  she  die  without  issue 
daring  the  lifetime  of  the  testator.  As  if  to  make  his  inten- 
tions clearer,  and  to  indicate  that  no  other  contingency  was 
contemplated  than  the  one  which  he  had  expressed,  the  tes- 
tator adds  at  the  end  of  the  clause,  "  the  devise  over  to  my 
husband,  sister  and  brothers  to  depend  upon  the  contingency 
of  my  daughter  Minnie  dying  without  issue."  Tliis  repeti- 
tion, clearly  defines  the  testatrix's  intention  that  in  the  event 
of  her  daughter's  dying  without  issue,  her  husband,  sister  and 
brothers  should  enjoy  the  property,  without  reference  to  any 
other  contingency.  The  daughter  was  an  infant  of  about  six 
years  of  age  at  the  time  of  the  death  of  the  testatrix,  and  it 
would  be  a  very  forced  construction  of  the  language  of  the 
will  to  hold  that  the  testatrix  had  an  unexpressed  intention 
that  if  the  child  should  die  the  next  year,  or  at  any  other  time, 
after  the  death  of  the  testatrix,  the  devise  over  to  her  hus- 
band, sister  and  brothers  should  not  take  effect. 

Our  conclusion  is,  that  Minnie  Van  Zandt  took  under  her 
mother's  will  a  base  or  conditional  fee,  defeasible  by  her  dying 
without  leaving  issue  living  at  the  time  of  her  death.  (1  R. 
S.  724,  §  22.)  That  her  issue,  should  she  leave  any,  would 
take  by  inheritance  from  her,  but  a  conveyance  by  her  in  her 
lifetime  would  be  effectual  as  against  them ;  and  that  an  inde- 
feasible title  in  fee  could  be  conveyed  and  the  contingent 
expectant  estate  limited  to  the  husband,  sister  and  brothers  of 
the  testatrix  in  the  event  of  Minnie  dying  without  issue,  cut 
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off,  by  their  joining  with  her  in  a  conveyance.  {Emmons  v. 
Cairns,  3  Barb.  243,  246  et  seq.) 

For  these  reasons  we  think  the  order  appealed  from  should 
be  affirmed. 

All  concur. 

Order  aflSrmed. 


In  the  Matter  of  the  Application  of  the  Kestgs  County  Ele- 
vated Railroad  Company  to  acquire  title  to  lands  of  Ernst 
Nathan.  ^ 

Same  as  to  lands  of  John  O'Brien.  '^^i.^ 

Same  as  to  lauds  of  Mary  Duane.  |^  gJoj 

An  application  under  the  act  of  1875  (Chap.  606,  Laws  of  1875),  provid-  \ja5  ^ 
ing  for  the  construction  of  steam  railways  in  the  counties  of  the  State, 
for  the  appointment  of  commissioners  to  determine  as  to  the  necessity 
of  the  proposed  road,  was  signed  by  ten  more  than  the  requisite  number 
of  householders  and  taxpayers.  It  was  verified  by  one  of  the  sub- 
scribers, who  stated  in  his  affidavit  that  he  knew  each  and  all  of  the 
subscribers  except  five  and  saw  them  sign.  Another  subscriber  swore 
to  the  same  as  to  four  of  the  five,  and  a  Supreme  Court  justice  certified 
that  the  statements  were  sworn  to  before  him.  Held,  that  the  verifica- 
tion was  sufficient;  that  it  was  not  essential  that  the  application 
should  be  verified  by  each  of  the  subscribers. 

The  proposed  railways  were  located  in  the  city  of  B.  The  common 
council  of  the  city,  by  resolution,  gave  its  consent  to  the  construc- 
tion of  the  roads  as  located  by  the  commissioners,  but  attached  certain 
conditions  to  the  assent,  aside  frojn  those  provided  by  the  act  and 
imposed  by  the  commissioners.  Held,  that,  conceding  the  common 
council  could  qualify  its  consent  by  such  reasonable  conditions  as  it 
might  think  necessary  (as  to  which  qii(Bre\  as  the  only  conditions  so 
imposed  which  could  be  considered  reasonable  and  necessary,  was  one 
not  to  be  performed  until  the  road  was  completed  and  in  running  order, 
it  did  not  affect  the  validity  of  the  organization  of  the  corporation. 

Among  the  conditions  imposed  by  the  common  council  was  one  that  the 
company  should  consent  that  the  city  assessors  might  arbitrate  all  dam- 
ages caused  to  property  owners  by  the  construction  of  the  road,  and 
one  fixing  the  times  within  which  different  portions  of  the  road  should 
be  constnicted,  different  from  that  prescribed  by  the  commissioners. 
Held,  that  these  conditions  were  neither  reasonable  nor  lawful  as  they 
related  to  matters  over  which  the  legislature  and  the  commissioners 
had  entire  control,  and  were  repugnant  to  the  legislative  requirements 
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in  the  one  case  and  to  the  condition  imposed  by  the  commissioners  in 
the  other,  and  their  action  could  neither  be  superseded  nor  affected  by 
that  of  any  other  body. 

The  articles  of  association,  as  prepared  by  the  commissioners,  contained 
a  proviso  "which  suspended  the  running  of  the  time  limited  for  the 
completion  of  the  work  during  the  time  unavoidably  consumed  by  the 
pendency  of  legal  proceedings,  or  by  the  delay  or  interference  of 
the  public  authorities  "or  otherwise."  Held,  that  the  time  during 
which  the  company,  without  fault  on  its  part,  had  no  legal  ability  to 
commence  or  carry  on  the  work,  should  not  be  deemed  to  form  any 
part  uf  the  allotted  period. 

The  resolution  of  the  commissioners  was  passed  June  80,  1878,  the  lime 
limited  for  the  completion  of  the  work  was  August  1,  1879,  the  articles 
were  not  filed  and  so  the  corporation  had  no  corporate  existence  until 
January  6,  1879 ;  immediately  after  that  date  it  made  efforts  to  obtaia 
the  consent  of  property  owners,  and  failing  in  that,  applied  to  the 
Supreme  Court  for  the  appointment  of  commissioners  as  prescribed  by 
the  act  (§  4.)  The  report  of  the  commissioners  was  made  April  26, 
1879,  and  on  the  same  day  application  was  made  for  its  confirmation. 
This  was  opposed,  and  the  controversy  was  not  finally  disposed  of  until 
September,  1880,  when  it  ended  in  a  decision  adverse  to  the  company. 
It  thereafter  made  continuous  efforts  to  obtain  the  requisite  consents  of 
property  owners,  which  it  succeeded  in  doing  December  2, 1885.  Hield^ 
that  the  commissioners  had  authority  to  provide  for  the  contingencies- 
expressed  in  the  resolution,  and  the  effect  of  it  was  to  allow  a  period  of 
thirteen  months  for  the  completion  of  the  work ;  and  that  the  time  did 
not  begin  to  run  until  the  requisite  consents  were  obtained. 

The  articles,  as  required  by  the  statute  (§  7),  provided  for  the  release  and 
forfeiture  to  the  supervisors  of  the  county  of  all  rights  acquired  by  the 
corporation,  in  case  the  road  was  not  completed  in  time  and  upon  the 
conditions  provided.  Beld,  that  assuming  there  was  a  default  on  the 
part  of  the  company,  this  did  not  annul  or  dissolve  the  incorporation, 
or  work  a  forfeiture;  that  until  a  judgment  of  forfeiture  was  rendered 
against  the  company  it  was  entitled  to  proceed  with  the  work ;  and,  there- 
fore, that  any  such  default  was  not  an  answer  to  an  application  to 
acquire  an  easement  for  the  purposes  of  the  road. 

In  rejJ.Wd  N.  R.  R  Co.  (72  N.  Y.  245;  8.  C.  73  id.  835);  B.  S.  T,  Co.  v. 
City  of  B,  (78  id  524),  distinguished. 

The  commissioners  located  fifteen  different  routes,  but  fixed  the  time 
within  which  five  of  them  only  should  be  completed.  HM^  that,  con- 
ceding the  routes  to  which  no  timn  had  been  affixed,  had  not  been 
legally  designated,  and  so  that  as  to  them  the  corporation  acquired  no 
right  or  franchise,  this  did  not  affect  the  corporate  rights  of  the 
petitioner  or  its  right  to  construct  railways  on  the  five  routes,  in  refer- 
ence to  which  the  time  was  properly  designated. 

InreN.  7.  Cable  Co.  (104  N.  Y.  1),  distinguished. 
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Also,  hM,  that  the  petitioner,  upon  filing  the  certificate  and  articles  aa 

prescribed  by  the  act  (§  9),  became  a  corporation. 
In  re  Kings  Co,  EL  R  R  Co.  (41  Hun,  425)  reversed. 

(Argued  October  4,  1886;  decided  March  23,  1887.)     . 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  3,  1886, 
which  affirmed  an  order  of  Special  Term,  the  nature  of  which 
order,  as  well  as  the  material  facts,  are  stated  in  the  opinion. 
(Reported  below,  41  Hun,  4:25.) 

George  W,  Skea  for  appellant.  The  petitioner  on  failing  to 
obtain  the  requisite  consents  of  the  landowners  was  not 
depHved  of  its  franchise.  Its  failure  put  in  abeyance  its 
right  to  proceed  with  the  constniction  of  its  proposed  road  until 
the  obstruction  was  removed.  {In  re  B^Jdyn  Steam  Transit^ 
78  K  Y.  529-531 ;  In  re  li.  W.  cfe  IT.  R.  R.  Co.  Case,  72  id. 
245.)  The  act  of  1875  (chap.  606)  conforms  to  the  require- 
ments of  the  Constitution.  (Const,  art.  3,  §  18 ;  Laws  of 
1875,  chap.  606,  §  4;  Laws  of  1881,  chap.  518,  %  \\  In  re 
El  R.  R,  Co.,  70  N.  Y.  343,  344.)  Delay  caused  by  the 
wants  of  the  consents  is  "  such  unavoidable  delay "  within 
the  statute.  {Movius  v.  Arthur,  5  Otto,  147;  Smythe  v. 
FUke,  23  Wall.  381.)  The  act  of  1881  (chap.  518)  is  consti- 
tutional. (Jour,  of  Const.  Con.  Rep.  "  Relating  to  Govern- 
ment of  Cities,"  446^-448 ;  In  re  jV.  T.  EL  R.  R.  70  N.  Y. 
343, 344.)  All  of  the  property-holders,  being,  in  the  language 
of  the  law,  "united  in  interest "  and  in  the  proceeding  as  peti- 
tioners, the  verification  is  not  merely  sufficient,  but  is  in 
precise  conformity  to  the  law,  when  made  by  "  one  of  them 
who  is  acquainted  with  the  facts."  (Andrews  v.  Stevens,  5 
Sandf.  609.) 

Leslie  W.  Rtissell  for  appellant.  Equity  abhors  forfeiture. 
It  exacts  no  penalties  where  good  conscience  justifies  delay. 
(Jackson  v.  Tapping,  1  "Wend.  388 ;  Ifaslrook  v.  Paddock, 
1  Barb.  635 ;  Linden  v.  Hepburn,  3  Sandf.  668.)  The  omis- 
sion to  perform  a  duty  imposed  on  a  corporation  does  not 
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ij>80  facto  destroy  the  corporate  character  or  existence.  {EL 
H.  H.  Cases,  70  N.  T.  327 ;  DeniJce  v.  Cement  Co.,  80  id. 
699 ;  Bk.  of  Niagara,  v.  Johnson,  8  Wend.  645 ;  People  v. 
Ma7i.  Co.,  9  id.'  351 ;  Mickeies  v.  Rochester  Bk.,  11  Pai.  118 ; 

Welch  V.  SiUiman,  2  Ilill,  491 ;  Fonda  v.  Sage,  46  Barb. 
110 ;  Thom.pson  v.  Ilarlem,  3  Sandf.  Ch.  625 ;  Nicoll  v.  iT. 

Y.  c6  K  Co.,  12  N.  Y.  121 ;  Patten  v.  IT.  T.  EL  JR.  R.  Co., 
3  Abb.  [N.  C]  30G;  Towle  v.  Remsen,  70  K  Y.  303,  312; 
Sewdl  Falls  Co.  v.  Flske,  23  K.  II.  171 ;  Schulenhurg  v. 
Jlarriinan,  21  W-all.  45,  63 ;  Chesapeake  v.  (?/ii^  Cfc.,  4  G.  & 
J.  [Md.]  121.)  The  consents  of  the  property  owners  were 
conditions  precedent  to  the  right  to  go  ahead.  (Const,  art.  3, 
§  IS  ;  chap.  606  of  the  Laws  of  1875,  §  4.)  The  limitation  of 
time  in  the  act  can  only  refer  to  the  time  elapsing  after 
the  company  had  power  to  go  ahead.  (Ang.  on  Limit. 
§  42.)  The  conditions  annexed  to  the  consent  of  the  common 
council  of  1879  were  unwarranted  and  unlawful.  {Finlay  v. 
King's  Lessee,  3  Pet.  36i;  2  Washb.  on  R.  Pr,  8, 12  [4th 
ed.] ;  Towle  v.  Reinsen^  70  N.  Y.  803,  311 ;  Woodworth  v. 
Paine,  74  id.  196 ;  Brooklyn  C.  R.  R  v.  BrooUyn  R.  R., 
32  Barb.  358 ;  2  Wood's  R'y  Law,  987  \J>f.O.,  etc.,  R.  R.  Co. 
V.  Delamore,  114  U.  S.  501.)  The  consents  of  the  local 
authorities  and  of  tlie  abutting  owners,  as  required  by  the 
Constitution  and  the  statute,  must  be,  in  their  nature  and 
office,  agreements  or  easements,  not-  mere  licenses.  {Mum- 
ford  V.  Whitney.  15  Wend.  380,  3  Kent's  Com.  452 ;  Rerick 
V.  Kern,  14  Serg.  &  R.  267,  272.)  The  order  is  appealable. 
It  involves  a  substantial  right,  and  is  a  final  order  in  a  special 
proceeding.  {In  re  Rens.  i&  Sar.  Co.,  43  N.  Y.  137 ;  Lh  re 
B.  TT.  i&  N.  Ry  Co.,  72  id.  245 ;  75  id.  335.) 

George  F.  Comstock  for  appellant.  The  Rapid  Transit 
Act  is  constitutional.  {N.  T.  EL  R.  R.  Co.  Case,  70  N.  Y. 
327.)  A  clause  of  forfeiture  upon  non-performance  of  a  con- 
dition does  not  per  se  disturb  the  right  which  is  the  subject 
of  the  grant  of  gift ;  but  is,  in  judgment  of  law,  merely  the 
justification  for  an  entry  and  taking  of  possession,  or  for  a 
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jndicial  proceeding  to  ascertain  and  enforce  such  forfeiture. 
(xV.  T.  EL  By.  Co.,  70  N.  Y.  827-337 ;  In  re  Steam  Transit 
Co.,  79  id.  529;  Sewah  Falls  Bridge  v.  Fish,  13  Fost. 
[X.  n.]  177 ;  Willanet  Falls  Co.  v.  KiUridge,  5  Sawyers 
[U.  S.],  44-47 ;  Frost  v.  Frostberg  Coal  Co.,  24  How.  [U.  S.] 
283;  Irwin  v.  Lumbermen! s  Bk.  of  Penn.^  2  W.  «fe  S.  190; 
Passumjpsic  JR.  li.  B.  Co.  v.  Bailey,  24  Vt.  4G5,  475 ;  Aichor 
faZaya  Bk.  v.  Dawson,  13  La.  315 ;  Beg.  of  University  v. 
Williams,  9  G.  &  J.  365,  426 ;  Atlanta  v.  Gas  L.  Co,,  71 
Ga.  106,  125;  White  v.  StuU,  69  Ind.  373,  379;  Angell  tfe 
Ames  on  Corp.,  §  70.)  The  conditions  imposed  by  the 
common  council  as  qualifying  its  consent  of  May  26,  1S795 
were  conditions  subsequent  to  the  grant.  {Finlay  v.  King*s 
lessee,  3  Pet.  346;  Martin  v.  Ballon,  13  Barb.  119,  133; 
2  Blackst.  Com.  [old  ed.]  156,  [Vol.  1  of  Chitty's  ed.]  ;  2 
Washb.,  8-12 ;  Nichols  v.  N.  Y.  &  E.  B.  B.  Co.,  12  N.  Y. 
121;  Towle  v.  Bemsen,  70  N.  Y.  303,  309,  310,  311;  Davis 
V.  Gray,  10  "Wall.  203.)  Corporate  property  under  the 
Constitutions  and  laws  takes  the  same  protection  as  private 
property.  (23  Wend.  540,  570;  12  X.  Y.  121;  20  Barb. 
455;  33  id.  79,  87;  46  id.  33.)  The  bond  for  gross  earnings 
and  the  agreement  to  arbitrate  concerning  damages  have 
never  been  called  for,  it  must  be  demanded  before  defendant 
can  be  subjected  to  a  forfeiture,  although  the  time  of  payment 
or  performance  is  specified.  (  Wilson  v.  Little,  2  X.  Y.  443.) 
Conditions  subsequent  leading  to  a  forfeiture  receive  a 
benign  and  liberal  interpretation.  {In  re  Conington-s  Will, 
6  Jur.  [X.  S.]  992 ;.  16  WalL  203,  223 ;  Ottagaecher  v.  New- 
ton, 20  Rep.  635.)  Conceding  technical  forfeiture,  the 
court,  by  virtue  of  its  equity  powers,  would  relieve  against 
the  forfeiture  on  equitable  principles  and  save  the  estate. 
(23  Wend.  540,  576;  Davis  v.  Gray,\%  Wall.  203.)  The 
legislature  has  distinctly  provided  that  failure  to  construct 
shall  not  (except  within  the  city  of  New  York),  be  a  cause  of 
forfeiture  of  corporate  powers.  (Laws  of  1879,  chap.  350; 
Laws  of  1882,  cliap.  405;  Laws  of  1881,  chap.  518.)  The 
appellant's  charter  was  a  contract  between  the  State  and  the 
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company,  and  when  the  conditions  precedent  were  performed, 
it  became  as  irrevocable  as  any  contract  can  be.  (iT.  Orleans 
V.  Delamore^  114  U.  S.  501 ;  Dash  v.  Van  Kleech^  7  Johns. 
477 ;  Brooklyn  Co.  y.  City,  78  K  T.  525.) 

Leslie  W,  Hussellj  George  Shay  and  George  F.  Comstoclc 
for  appellant.  The  Fulton  street  route  and  the  other  time 
routes  were  properly  granted,  and  are  valid  railway  routes, 
whatever  may  be  said  as  to  those  which  were  granted  without 
any  time  provision  expressed.  {Earl  of  Clanricarde^s  Case^ 
Hobart,  277;  15  N.  Y.  123;  6  Tannt.  363 ;  2  Wilson,  348 ; 
11  Coke,  27 ;  22  "Wend.  487 ;  2  Pet.  235 ;  5  Cow.  564 ;  People 
V.  Kenney,  96  K  T.  295,  302,  303 ;  People  v.  Bull,  46  id. 
57;  People  v.  Briggs,  50  id.  553;  Comm.  v.  KtmhaU,  24 
Pick.  362 ;  Willard  v.  People,  4  Scam.  [111.]  461 ;  Mayor, 
etc.  V.  Be  Chei%  32  Md.  369 ;  Chitty  on  Cont.  694 ;  4  Kent's 
Com.  [Uth  ed.]  221;  Ctirtiss  v.  Zeavitt,  15  N.  Y.  96; 
Savage  v.  Bumhain,  17  id.  561,  576.)  The  legislature  left 
it  to  the  judgment  and  discretion  of  the  commissioners  to 
determine  what  routes  or  parts  of  routes  should  bo  subjected 
to  time  limitations,  and  what  need  not  be,  thus  leaving 
routes  or  parts  of  routes  to  be  aflfected  only  by  the  rules  of 
law,  one  of  which  is,  that  when  no  time  is  prescribed  for  per- 
formance of  a  condition  subsequent,  it  must  be  performed 
witliin  a  reasonable  time.     (2  Washb.  8-12.) 

George  W.  Wingate  for  Mary  Duane,  respondent.  A 
municipality  whose  consent  is  necessary  to  the  construction  of 
a  railroad  in  the  public  street,  may  impose  such  conditions  as 
it  may  think  necessary  in  granting  its  consent,  and  such  con- 
ditions are  binding.  (iT.  Y.  cfe  II,  P,  li.  Co,  v.  Mayor,  etc., 
1  Hilt.  662 ;  Mayor,  etc.  v.  Troy  c6  L.  B.  R.  Co.,  49  N.  Y. 
657 ;  In  re  N.  Y.  Cable  R.  Co.,  40  Hun,  27 ;  Pac.  R.  R.  Co.  v. 
Leavenworth,  1  Dill.  [U.  S.]  393 ;  St.  Louis  R.  R.  Co.  v.  Capps, 
67  111.  167;  Laws  of  1884,  chap.  252,  p.  309 ;  Laws  of  1886, 
chap.  642,  p.  919 ;  Seeger  v.  Mayor,  etc.,  Daily  lieg.,  March, 
1886 ;  Philadelphia  v.  Lomb.  cfe  So.  St.  P.  R.  Co.,  3  Grant's 
Cas.  [Pa.]  403 ;  Ind.  <&  Cin.  R.  R.  Co.  v.  Lawrenceburg,  34 
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Ind.  305 ;  Detroit  v.  Det.  City  R.  R.  Co.,  37  Mich.  658 ; 
Davis  V.  Oray^  16  Wall.  231.)  The  consent  terminated  upon 
the  failure  of  the  appellant  to  comply  with  the  conditions  con- 
tained in  it.  ( W.  U.  Tel  Co.  v.  Bolt  &  O.  R.  R.  Co.,  20 
Fed.  R.  572  ;  Brown  v.  Bowen,  30  N.  Y.  520.)  The  consent 
of  1883,  being  for  different  streets,  upon  different  conditions, 
and  to  the  appellant  by  name  (while  the  consent  of  1879,  was 
to  any  elevated  railroad),  was  a  new  and  inconsistent  consent 
and  was  a  repeal  of  the  consent  of  1879.  {JPamstoorth  v.  Minn. 
<&  Pac.  R.  R.  Co.,  92  U.  S.  50-67.)  A  grant  of  the  right 
to  use  the  streets  to  a  railway  corporation  must  bo  construed 
most  strongly  against  the  corporation,  and  any  ambiguity  or 
doubt  in  favor  of  the  public,  so  that  nothing  shall  pass  thereby 
but  what  appears  to  have  been  clearly  intended.  {Burns  v. 
Multnomah  R.,  25  Fed.  R.  177,  185 ;  Richmond  R.  R.  v. 
Louiba  R.  R.  Co.,  1 3  How.  [U.  S.]  81 ;  Clmrles  River  Bridge 
V.  Warrm  Bridge,  11  Pet  544 ;  Rice  v.  R.  R.  Co.,  1  Black, 
360;  Spragv^  v.  Birdsall,  2  Cow.  419 ;  Bridgewater  cfe  U. 
Plank-road  v.  Bobbin,  22  Barb.  662 ;  Cayuga  B.  Co.  v. 
Mozer,  2  Paige,  116  ;  6  Wend.  85  ;  Sharj>  v.  Sjpier,  4  Hill,  76 ; 
Conjoin  v.  Mounts,  3  Barb.  341 ;  Wa^h.  Cem,  v.  Prosp.  Park 
<&  C.  L  R.  R.,  68  N.  T.  59 ;  4  Hill,  76 ;  mcoll  v.  If.  Y.  dk 
Z.  E.  R.  R.  Co.,  12  N.  T.  121, 130, 131 ;  BenneUx.  Cvhyer, 
97  id.  250.)  A  license  is  a  mere  authority,  passes  no  interest 
and  may  be  revoked.  {Davis  v.  Mayor,  etc.,  4  Keni,  506 ; 
Norfolk  Cont  R.  R.  Co.  v.  Mayor,  etc.,  21  Md.  105;  Oak- 
laTid  R.  R.  V.  0.  B.  <&  I.  R.  R.,  45  Cal.  365 ;  Towle  v. 
Bemsen,  70  N.  T.  303, 311 ;  Brooklyn  St.  Trans.  Co.  v.  City 
of  Brooklyn,  78  id.  525 ;  In  re  Brooklyn  W.  &  N.  R.  R.  Co., 
72  id.  242 ;  In  re  N.  Y.  CahU  R.  Co.,  40  Hun,  1.)  Even  if 
the  law  in  regard  to  conditions  subsequent  was  as  is  contended 
for  by  the  petitioner  herein,  it  has  no  application  to  the  present 
case,  for  the  reason  that  the  petitioner  never  received  any 
grant  from  the  common  council  under  the  resolution  in  ques- 
tion. {N.  Y.  Cable  Co.  v.  Forty-second  St.  R.  R.,  infra.) 
It  18  immaterial  that  there  was  no  other  company  then  existing 
than  the  appellant,  or  that  the  common  council  had  before  it  a 
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committee's  report  which  referred  to  that  company.  {Farrui- 
worth  V.  Mirm,  d:  Pac.  R,  H,,  92  XJ.  S.  68.)  The  common 
council  had  power  to  revoke  the  consent  of  1883,  when  it 
did.  {Jameson  v.  JUilliman,  3  Duer,  258;  People  ex  rel, 
Irwin  V.  Sawyer^  52  N.  Y.  296;  People  ex  rel.  Angel  v. 
Hatch^  1  T.  &  C.  113 ;  People  ex  rel,  Youmans  v.  WagneVy 
id.  221 ;  People  ex  rel.  Tawger  v.  AUen,  58  K  Y.  639  ;  Town 
of  Springport  v.  Teut.  Sav.  Bh,,  Stt  id.  403  ;  75  id.  397.) 
The  common  council  could  not,  by  a  resolution  of  December 
28,  1883,  restore  to  the  corporation  the  life  which  it  had  lost 
by  the  failure  to  comply  with  its  articles  of  association.  This 
could  not  even  be  done  by  the  legislature.  {In  re  B.  <J&  W. 
i?.  P.  Co.^  75  N.  Y.  336.)  The  consent  was  void  because  it 
was  for  a  different  route  than  that  fixed  by  the  appellant's 
charter.  {People  v.  Albany  <&  VL  P.  P.,  24  N.  Y .  261-267.) 
This  is  not  a  case  where  legal  proceedings  were  necessary  to 
declare  a  forfeiture  and  terminate  the  existence  of  the  corpora- 
tion. {In  re  If.  T.  El.  P.  P.,  70  N.  Y.  336 ;  BrooUyn 
Stm.  Trans.  Co.  v.  Brooklyn^  78  id.  525 ;  In  re  BrooMyn 
W.  i&  iT.  P.  P.,  72  id.  245  ;  Oakland  P.  P.  v.  0.  B.  tfe  F. 
P.  P.,  45  Cal.  365,  373,  378 ;  Fountain  v.  Phcenix  Ins.  Co.^ 
11  Johns.  293 ;  Kennedy  v.  Strong^  14  id.  129 ;  Bennett  v. 
Am.  Art.  Tin.,  5  Sandf .  614  ;  N.  Y.  II  dk  iT.  E.  P.  P.  v. 
Boston  El.  &  K,  36  Conn.  196 ;  U.  S.  v.  One  Thousand  Ifine 
Hundred  and  Sixty  Bags  of  Coffee^  8  Cranch,  398  ;  U.  S.  v. 
Grundy^  3  id.  337 ;  Borland  v.  Lewis^  43  Cal.  569 ;  ComWs 
V.  E.  i&  JSr.  F.  P.  P.,  27  Pa.  St.  339 ;  Brower  v.  Appleby,  1 
Sandf.  Supr.  158;  Famsworth  v.  Minn.  Pac.  P.  i?.,  93 
U.  S.  68 ;  Grand  Papids  St.  Py.  Case,  48  Mich.  433.)  If  the 
statute  contemplated  a  transfer  to  the  supervisors  the  title 
passed  to  them  on  the  contingency  occurring,  and  without  any 
suit  or  transfer  being  necessary.  (Washb.  on  Real  Property, 
475 ;  Willard  v.  Eenry,  2  N.  H.  120 ;  Hamilton  v.  Elliott, 
5  S.  &  R.  375 ;  Andrews  v.  Seuter,  32  Me.  394.)  If  any 
doubt  existed  in  regard  to  the  forfeiture  by  the  petitioner  of 
its  franchise,  it  was  removed  by  chapter  393  of  the  Laws  of 
1882,  amending  the  Rapid  Transit  Act.     {Borland  v.  Lewisy 
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43  Cal.  669.)  The  rule. which  prevents  the  existence  of  a 
corpoi-atioii  being  questioned  collaterally  does  not  apply  where 
a  corporation  is  attempting  to  condemn  land  under  the  power 
of  eminent  domain.  {In  re  B.  ds  iT.  B.  R.,  72  N.  Y.  245.) 
Brooklyn  Stm.  Trans.  Co.  v.  Brooklyn^  78  id.  531 ;  In  re  N. 
T.,  L.  <&  ^Y.  R.  Co.,  25  Hun,  224 ;  In  re  Cable  Co,,  40  id. 
2-12 ;  At.  cfe  PoG.  R.  R.  Co.  v.  St.  Louis,  Q^  Mo.  226,  250 ; 
Peavy  v.  Calais  R.  R ,  30  Me.  499  ;  Morris  cfe  K  R.  R, 
V.  Central  R.  7?.,  31  N.  J.  207 ;  Reg.  v.  Lon.  <&  N.  West  R. 
R.  Co.,  6  E.  L.  &  Eq.  220  ;  1  A.  M.  R.  R.  Cases,  150.)  The 
fact  that  the  performance  of  a  condition  upon  which  a  railroad 
company  has  obtained  a  right  to  construct  its  road  would 
involve  such  an  enormous  expense  as  to  be  unreasonable,  con- 
stitutes no  excuse  for  its  failing  to  do  so.  {Queen  v.  Scott^ 
3  Q.  B.  543.)  The  delay  of  the  company  in  constructing  its 
road  arising  from  its  inability  to  get  the  consent  of  the  property 
holders  to  such  construction,  could  not  be  allowed  by  the 
commissioners  as  a  reason  for  extending  the  time  within  which 
the  corporation  was  authorized  to  construct  its  road.  {In  re 
N,  Y.  Cahle  Co.,  40  Ilun,  1 ;  N.  Y.  Cable.  Co.  v.  Forty- 
second  St.  R.  R.,  supra.)  The  petition  of  the  property  owners 
on  which  the  commissioners  were  appointed  who  formed  the 
appellant  company  was  fatally  defective  because  not  verified 
by  all  the  petitioners.  {Andrews  v.  Storms,  5  Sandf .  609 ; 
Hull  V.  Ball,  14  How.  Pr.  305 ;  Jay  v.  Hammond,  10  Abb. 
Pr.  66;  Code,  §  525.)  The  commissoners  were  bound  to 
specify  a  specific  date  within  which  the  company  was  to  be 
created,  or  its  rights  and  franchises  should  be  forfeited.  \^In 
re  N.  Y.  CahU  Co.,  40  Hun,  2,  18;  iT.  y.  Cahle  Co.  v. 
FoHy-second  St.  R.  R.,  Daily  Reg.,  October  3,  1885.) 

Israel  ]IIino?\  Jr  ,  for  Ernst  Nathan,  respondent.  The 
time  limited  for  the  completion  of  the  company's  road, 
together  with  all  extensions  thereof,  having  expired  and  the 
company  not  having  made  a  beginning  of  its  construction 
within  that  time,  nor  ever  completed  any  portion  of  its  road 
its  rights  and  franchises  havmg  become  forfeited  by  operation 
SicKELS  —  Vol.  LX.         14 
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of  the  statute.  (Laws  of  1875,  chap.  606 ;  Oakland  R.  JS. 
Co.  V.  0,  B.  <&  F,  V.  B.  R.  45  Cal.  365,  375 ;  U.  S.  v. 
Grundy,  3  Craiich,  351 ;  N.  Y.  H.  &  N.  R,  R.  Co.  v.  B. 
H.&K  R.  R.  Co.,  36  Ct.  196 ;  Borland  v.  Lewis.  43  Cal. 
$69 ;  Brooklyn  St.  Tr.  Co,  v.  City  of  Brooklyn,  78  N.  Y. 
625.)  The  company  never  having  offered  any  bond  to  secure 
payment  of  two  per  cent,  of  its  gross  receipts  to  the  city,  nor 
agreed  to  submit  to  the  arbitrament  of  the  assessors  as  required 
by  tlie  resohition  of  May  26, 1879,  until  the  'dlst  of  March,  1886, 
nearly  six  years  after  expiration  of  the  time  allowed  in  said 
consent  for  the  completion  of  its  road,  has  no  rights  under  the 
consent  contained  therein.  {Davu  v.  Gray,  16  "Wall.  231 ; 
N.  Y.  cfe  Harlem  R.  R.  Co.  v.  Mayor,  etc.,  1  Hilt.  562 ; 
Mayor,  etc.,  v.  T.  ds  L.  R.  R.  Co.,  49  N".  Y.  657;  Norfolk 
Cont.  R.  R.  Co.  V.  Mayor,  etc.,  21  Md.  105  ;  Ind.  cfe  Cin. 
R.  R.  Co.  V.  Laiorencehurg,  34  Ind.  305  ;  City  of  Detroit  v. 
Bet.  O.  R.  R.  Co.,  37  Mich.  658;  PhiU.  v.  L.  and  S.  St. 
Pass.  R.  Co.,  3  Grant's  Cas.  [Pa.]  403 ;  Quee7i  v.  ScoU, 
3  Q.  B.  543 ;  Davis  v.  Mayor,  etc.,  4  Duer,  506.)  Individual 
property  cannot  be  condemned  for  a  right  of  way  in  favor  of 
a  company  whose  time  to  complete  its  road  has  expired,  even 
though  its  dissolution  has  not  been  decreed.  {Atlantic  <& 
Pac.  R.  R.  V.  St.  Louis,  66  Mo.  226,  250 ;  Peovy  v,  Calais 
R.  R.,  30  Me.  499 ,  M.  &  E.  R.  R.  v.  C.  R.  R.  Co.,  31  K 
J.  207 ;  Reg.  v.  Lon.  cfe  N.  W.  R.  R.  Co.,  6  E.  L.  &  Eq.  220.) 
Any  property-owner  whose  property  rights  are  sought  to  be 
interfered  with  may  question  the  company's  rights  and  fran- 
chises in  a  proceeding  brought  for  condemnation  of  his  property 
{Brooklyn  St.  Tr.  Co.  v.  City  of  Brooklyn,  78  N.  Y.  531.) 

Danforth,  J.  The  appellant,  by  proceedings  instituted 
April  8,  1886,  sought  to  have  an  easement  or  interest  appurte- 
nant to  certain  lands  abutting  on  Fulton  street,  in  the  city  of 
Brooklyn,  appropriated  to  its  use  for  railway  purposes,  and  to 
that  end  applied  by  petition  to  the  court  at  Special  Term  for 
the. appointment  of  commissioners  of  appraisal.  It  was  there 
denied,  not  in  the  exercise  of  discretion,  but  upon  the  ground 
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as  stated  in  the  order,  "that  the  petitioner  had  never  obtained 
the  consent  of  the  local  authorities  of  the  city  of  Brooklyn  to 
the  construction  of  its  road  in  Fulton  street." 

Upon  appeal  to  the  General  Terra,  the  order  appears  to  have 
been  affirmed  upon  the  further  ground  that  by  reason  of  cer- 
tain defaults  on  its  part,  or  non-compliance  with  conditions 
imposed  by  its  articles  of  association,  the  petitioner  had  lost 
its  corporate  powers,  including  the  right  to  take  proceedings 
for  the  condemnation  of  private  property  for  public  use.     The 
petitioner  was  organized  as  a  railway  company  under  chapter 
€06  of  the  Laws  of  1875,  which  provides  for  the  "  construc- 
tion and  operation  of  a  steam  railway  or  railways  in  the  counties 
•of  this  State,"  and  on  the  performance  of  certain  conditions 
imposed  by  that  act,  is  permitted  to  exercise  the  power  of 
-eminent  domain  over  lands,  or  any  interest  therein  necessary 
for  the  constru^-tion  or  operation  of  its  road,  in  the  mannet'or 
l)y  the  special  proceedings  prescribed  thereby.    (§  17.)     For 
.  that  purpose  there  must  be  a  company  duly  incorporated,  and 
^hich,  having  complied  with  the  conditions  named  in  the  act, 
lias  the  power  and  the  intention  in  good  faith  to  construct  and 
finish  a  railroad  to  and  from  the  places  named  in  its  articles 
of  association  (§  18),  and  unless  these  facts  are  alleged,  and 
"upon  hearing  found  to  exist,  the  petition  cannot  be  maintained. 
It  is  not  denied  that  the  petition  at  the  bottom  of  these 
poceedings  was  in  the  form,  and  set  out  all  the  facts,  made 
essential  by  statute,  but  the  question  raised  by  the  answer  to 
the  petition  in  each  case,  and  now  relied  upon  by  the  learned 
<Jonn8eI  for  the  respondent,  includes  not  only  those  on  which 
the  Special  and  General  Terms  of  the  court  below  put  their 
decision,  but  one  going  to  the  very  existence  of  the  petitioner. 
So  we  have  before  us  three  material  propositions : 

let.  That  the  company  never  acquired  a  corporate  existence. 
2d.  That  it  never  performed  the  conditions  imposed  by  the 
act  of  1875  {8upra\  and,  therefore,  lost  its  franchises.  3d. 
That  it  never  obtained  the  consent  of  the  local  authorities 
having  control  of  that  portion  of  Fulton  street  upon  which  it 
was  proposed  to  constnict  the  railway. 
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First  The  act  relating  to  the  formation  of  these  corpora- 
tions (Laws  of  1875,  avpro)  prescribes  that  wlienever  it  phall 
be  made  to  appear  to  the  supervisory  of  the  county  or  the  mayor 
of  the  city,  as  the  case  may  be,  by  the  application  of  fifty  repu- 
table house-holders  and  taxpayei-s,  verified  upon  oath  before 
a  justice  of  the  Supreme  Court,  that  there  is  need  in  their 
county  of  a  steam  railway,  commissioners  shall  be  appointed 
who,  if  they  find  such  railway  necessary,  shall  fix  and  determ- 
ine its  route  or  routes,  "provided  that  the  consent  of  the 
owners  of  one-half  the  property  bounded  on  (or  in  heu  thereof, 
the  consent  of  commissioners  appointed  by  the  Supreme  Court), 
and  the  consent  also  of  the  local  authorities  having  the  control 
of  that  portion  of  a  street  or  highway  upon  which  it  is  proposed 
to  construct  or  operate  such  railway,  be  first  obtained  "  (§§  1, 5). 
Ixi  this  case  the  application  on  which  commissioners  were 
appointed*  to  detennine  the  necessity  of  the  proposed  road  is 
conceded  to  have  been  signed  by  the  requisite  number  of 
qualified  persons  and  to  have  been  suflicient  in  form.  But  it 
was  verified  by  one  of  the  subscribers  only,  and,  therefore,  it 
is  contended  by  the  learned  counsel  for  the  respondents,  that 
it  was  insufficient  to  give  jurisdiction  to  the  mayor  to  enter- 
tain and  pass  upon  the  application,  his  claim  being  that  each 
subscriber  should  have  made  oath. 

We  think  the  statute  was  satisfied.  It  requires  only  that 
the  application  shall  l>e  "  verified  upon  oath  "  before  a  Supreme 
Court  judge,  that  is,  proven  by  a  ^witness  upon  oath  before  him 
to  have  been  really  signed  by  the  persons  whose  names  are 
thereto  appended.  Sixty  names  appear  upon  the  application. 
One  affiant  stated  that  he  knew  each  of  the  persons  represented 
by  those  names,  save  five,  and  saw  them  sign  it ;  another  said 
the  same  as  to  four  of  these  five,  and  a  Supreme  Court  judge 
certified  that  these  statements  were  sworn  to  before  him. 

The  application  was,  therefore,  duly  verified,  and  the  order 
appointing  the  commissioners  justified.  It  was  made  on  the 
23d  of  March,  1878,  and  it  is  conceded  that  the  persons  thus 
appointed,  duly  qualified  as  required  by  law  (§  4),  and  entered 
upon  and  executed  their  duties.     They  thereupon,  by  public 
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notice,  invited  the  Bubmission  of  plans  for  the  construction 
and  operation  of  such  railway  "  upon  the  route  or  routes,  and 
in  the  locations  theretofore  determined  by  them  "  (§  5),  and 
fixed  and  determined  many  other  things  relating  to  the  run- 
ning of  the  road  and  the  amount  of  capital  stock  of  "  the 
company  to  be  formed  for  the  purpose  of  constructing,  main- 
taining and  operating  such  railway  "  (§  6). 

It  is  by  the  act  supra  made  the  duty  of  the  commissioners 
to  prepare  articles  of  association,  for  a  company  to  be  formed 
and  to  set  forth  therein  the  particulars,  requirements  and  con- 
ditions imposed  by  the  commissioners,  pursuant  to  the  sections 
above  referred  to,  and  which  the  statute  says,  "  shall  provide 
for  the  release  and  forfeiture  to  the  supervisors  of  the  county, 
of  all  rights  and  franchises  acquired  by  such  corporation,"  in 
case  such  railway  or  railways  shall  not  be  completed  within 
the  time  and  upon  the  conditions  therein  provided  (§  7).  It 
should  be  observed  tJiat  up  to  this  time  no  company  was  in 
existence  to  profit  by  the  necessity  which  had  been  declared 
to  exist  for  a  steam  railway,  or  which  could  claim  the  right 
to  construct  or  maintain  it  The  next  statutory  step  is  in  that 
direction,  and  the  scheme  was  completed  when,  after  notice, 
capital  stock  had  been  subscribed  for  and  the  subscribers  met 
for  organization  and  the  election  of  directors  (§§  8,  9).  The 
commissioners  were  then  required  to  deliver  to  the  directors 
a  certificate  setting  forth  the  articles  of  association  theretofore 
prepared  by  them,  and  the  organization  of  the  company, 
which  when  filed  with  an  affidavit,  showing  the  subscription 
and  payment  in  of  stock,  and  "  that  it  is  intended  in  good 
faith  to  construct,  maintain  and  operate  the  railway  or  rail- 
ways in  such  articles  of  association  mentioned,"  constituted 
the  persons  who  had  subscribed  them  a  corporation  by  the 
name  specified  therein,  with  the  powers  and  privileges,  and 
subject  to  the  duties  and  restrictions  of  corporations  (§  9),  and 
a  copy  of  such  certificate  and  affidavit  duly  certified,  is  made 
"  presumptive  evidence  of  the  incorporation  of  such  company, 
and  of  the  facts  therein  stated." 

All  these  prescribed  duties  on  the  part  of  the  commission- 
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era  and  acts  on  the  part  of  the  directors  were  performed  and  a 
copy  of  their  I'eport,  certificate  and  articles  of  association,  and 
affidavit  certified  by  the  secretary  of  state,  was  in  evidence. 
It  showed  that  the  originals  were  filed  Januaiy  6,  1879,  and 
thus  it  appeared  that  the  company  on  that  day  acquired  the 
franchise  of  being  and  acting  as  a  corporation. 

Its  right  to  build  and  operate  a  railway  in  the  streets  of 
Brooklyn  was,  however,  limited,  not  only  by  the  Constitution 
of  the  State,  but  as  we  have  seen,  by  the  statute  of  1875,  aupray 
and  also  by  the  very  terms  of  the  articles  of  association.  The 
routes  over  which  it  might  construct  and  operate  its  road 
were,  as  fixed  by  the  commissioners,  fifteen  in'  number,  and 
among  others,  one  on  or  through  Fulton  street.  They  directed 
tliat  certain  specified  portions  of  the  railway  should  be  con* 
structed  and  ready  for  operation  at  specified  times,  one  witliin 
one  year  from  the  1st  of  August,  1878,  two  within  three  yeara 
from  the  1st  of  August,  1878,  one  within  one  year  and  six 
months  from  the  1st  of  August,  1878,  but  at  the  same  time  pro- 
vided that  the  time,  if  any,  unavoidably  consumed  by  the  pen- 
dency of  legal  proceedings  or  by  the  delay  or  interference  of  the 
public  authorities  in  refusing  or  neglecting  to  give  their  consent 
to  the  use  of  the  streets  and  avenues  as  required  in  section  4  of 
chapter  606  of  the  Laws  of  1875,  "or  otherwise,"  should  not  be 
deemed  a,  part  of  any  period  of  time  within  which  the  con- 
struction and  completion  of  the  railway  or  railways  is  required 
to  be  made,  but  be  added  to  each  of  the  periods  otherwise 
limited  for  such  construction  and  completion.  And  as  they 
were  authorized  to  do  by  statute  (Laws  of  1875,  §  7,  8upra)y 
the  commissioners  declared  that,  in  case  the  several  portions 
of  such  railway  or  railways  shall  not  be  completed  each  within 
the  time  and  upon  the  conditions  hereinbefore,  and  as  to  such 
portions  provided  for,  the  rights  and  franchises  acquired  by^ 
such  corporation  shall  be  released  and  forfeited  to  the  super- 
visors of  the  county  of  Kings.  The  work  through  the  route 
in  question  was  not  completed  within  the  time  mentioned, 
and  so  it  is  said  a  forfeiture  is  incurred  and  the  company 
made  incapable  of  go:ng  on.     The  right  to  do  so  under  any 
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circumstances  was  dependent  upon  the  consent  of  a  certain 
proportion  of  the  abutting  owners,  or  its  equivalent,  and 
the  consent  also  of  the  local  authorities.  It  appears  that 
the  necessary  consent  of  property-owners  had  been  obtained 
before  the  institution  of  these  proceedings,  and  various  action 
had  been  taken  on  the  part  of  the  municipal  authorities.  The 
sufficiency  of  that  action  is  a  material  and  difficult  question 
in  the  case. 

On  the  30th  of  June^  1879,  the  common  council  of  the  city 
of  Brooklyn,  by  resolution,  declared  '^  that  this  common  coun- 
cil do  hereby  consent  to  the  construction  and  operation  of  an 
elevated  railway  or  railways,  over,  along  and  through  the 
following  routes,  fixed,  determined  and  located  by  the  rapid 
transit  commissioners''  (meaning  the  commissioners  whose 
action  has  alread}'  been  referred  to),  and  describing  the  routes 
specified  in  the  articles  of  association,  and  among  others  the 
one  in  question ;  following  this  resolution  were  two  others, 
not  important  here.  Then  come  these  words:  "Provided 
that  the  consent  of  the  common  council  is  hereby  given  upon 
the  following  conditions :  Non-compliance  on  the  part  of  the 
company  with  all  or  any  one  of  which  shall  render  this  con- 
sent void.'* 

So  far  as  the  respondent  deems  them  material  as  bearing  upon 
this  controversy,  the  conditions  are  (1)  that  the  company  shall 
enter  into  a  good  and  sufficient  bond  to  the  city  in  the  sum  of 
$200,000,  that  they  will  pay  into  its  treasury,  semi-annually 
for  the  benefit  of  the  city,  two  per  cent  of  its  gross  receipts. 
(2)  That  they  shall  consent  that  the  city  assessors  shall  arbi- 
trate all  damages  caused  to  property  owners  by  the  construc- 
tion of  the  road.  (3)  That  portions  of  the  railway  shall  be 
completed  at  certain  times  specified,  the  latest  of  which  is 
June  1,  1881.  On  the  part  of  the  appellant  the  claim 
is  made  that  the  consent  embodied  in  the  first  resolution 
became  at  once  valid  and  effectual,  and  fixed  the  municipal 
authorities  of  Brooklyn  so  effectually  that  the  company  must 
be  deemed  to  have  thereby  met  and  satisfied  the  requirement 
of  the  Constitution  and  statute  and  the  exaction  of  the  articles 
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of  association,  eacii  of  which  requires  the  consent  of  the 
public  authorities  to  the  use  of  the  streets  and  avenues  for 
railway  purposes.  In  effect  their  contention  is  that  all  of  the 
matter  set  forth  in  the  resolution  of  June  30,  1879,  save  that 
consent,  was  outside  the  power  of  the  common  council, 
and,  therefore,  that  the  decision  of  the  Special  Term,  in  which 
a  contrary  conclusion  was  reached,  should  have  been  reversed. 
On  the  other  side  it  is  insisted  that  a  municipality,  whose 
consent  is  necessary  to  the  construction  of  a  railway  in  the 
public  streets,  may  impose  such  conditions  as  it  thinks  neces- 
sary in  granting  its  consent,  and  that  the  company  to  whom 
it  is  given  cannot  enjoy  the  benefit  while  it  rejects  the  con- 
ditions. This  claim  treats  the  transaction  as  a  contract 
between  parties  having  full  power  to  treat,  assumes  that  the 
commissioners  had  no  other  power  than  to  determine  the 
character  of  the  railway  structure,  and  that  it  was  left  to 
the  local  authorities  not  only  to  decide  whether  they  would 
consent  to  its  erection  in  their  streets,  but  if  so,  upon  what 
terms.  This  seems  to  me  to  be  a  very  imperfect  view  of  the 
scheme  formulated  by  the  act  of  1875. 

In  pursuance  of  it,  before  the  organization  of  any  company 
wa«»  possible,  it  had  betn  determined  that  a  steam  railway  was 
necessary,  and  acting  under  an  exclusive  p^wer  given  to  them, 
commissioners  had  fixed  its  route  through  the  street  in  ques- 
tion, and  detennined  the  manner  and  time  of  its  constniction. 
All  this  was  done  because  of  the  ascertained  public  necessity 
for  such  a  railway,  and  after  that  it  remained  to  find  a  com- 
pany willing  to  build  the  road  in  the  manner  and  at  the  time 
prescribed,  and  for  the  common  council  of  the  city  by  their 
consent  to  enable  them  to  do  so.  But  neither  the  company 
when  organized,  nor  the  common  council  could  add  to,  or  take 
away  from  the  terms  or  the  conditions  before  provided  and 
imposed  by  the  commissioners.  The  company  by  its  forma- 
tion accepted  them ;  the  common  council  need  not  consent, 
but  if  they  did,  the  company,  so  far  as  the  city  was  concerned, 
could  proceed  with  the  undertaking  according  to  the  charter, 
which  the  State  through  its  agents,  the  commissioners,  had 
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prepared  for  them.  I  find  nothing  in  the  eases  or  statutes 
cited  by  the  respondents  which  calls  for  a  different  interpreta- 
tion of  the  act  of  1875,  and  to  hold  otherwise  would  enable 
the  common  council  to  put  itself  in  the  place  of  the  commis- 
sioners, and  assume  a  function  which  had  been  delegated  by 
the  legislature  to  the  commissioners  as  independent  public 
officers.  It  is,  I  think,  a  sufficient  answer  to  saj  that  such 
power  of  substitution  is  not  within  the  language  or  the  intent 
of  the  statute,  and  to  interpolate  it  would  greatly  weaken,  if 
it  did  not  altogether  destroy  the  utility  and  force  of  provi- 
sions which  have  relation  to  the  public  necessity  for  means 
of  transportation  "  for  passengers,  mail  or  freight."  The  fran- 
chises conferred  upon  the  city  by  the  legislature  were  public 
property  and  remained  subject  to  its  control.  It  follows  that 
the  power  contingently  conferred  by  the  legislature  to  con- 
struct the  railway  became  absolute,  for  the  conditions  imposed 
upon  its  exercise  had  both  been  performed.  The  abutting 
owners  had  consented  and  so  had  the  municipal  authorities. 
To  that  extent  the  object,  which  the  legislature  had  declared 
to  be  one  of  public  necessity,  was  accomplished. 

Subsequent  legislation  is  not  without  importance  as  throw- 
ing light  upon  this  question.  The  act  of  1884,  chapter  252, 
dispenses  with  the  freeholders'  petition,  requires  no  determi- 
nation as  to  the  necessity  for  rapid  transit,  but  on  the  other 
hand  provides  that  the  local  authorities,  before  acting  upon 
an  application  for  their  consent,  shall  give  public  notice  thereof, 
and  of  the  time  and  place  where  it  will  be  considered,  and 
when  granted,  it  shall  be  upon  the  express  condition  that  the 
conditions  of  the  statute  shall  be  complied  with,  or  the  local 
authorities  at  their  option  may  provide  for  the  sale  of  the  fran- 
chise at  public  auction,  subject  to  all  the  provisions  of  the  act 
as  to  construction,  operation,  etc.,  of  the  railway.  It  then 
declares  that  every  corporation  formed  under  the  provisions 
of  that  act  (1884),  in  citifes  having  250,000  inhabitants  or  more, 
shall  pay  annually  into  the  city  treasury  a  percentage,  at  first 
five  per  cent,  and  afterward  of  three  per  cent  of  its  gross 
receipts,  and  that  in  other  cities  or  villages  the  local  authori- 
SicKELs — Vol.  LX.    15 
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ties  shall  have  the  right  to  require,  as  a  condition  to  their 
consent  to  the  construction  and  operation  of  the  road  under 
that  act,  tlie  payment  annually  of  such  percentage  of  gross 
receipts,  not  exceeding  three  per  cent,  into  their  treasury,  as 
they  may  deem  proper.  A  failure  on  the  part  of  the  company 
to  make  payment  of  the  sum  prescribed  involves  a  penalty  of 
five  per  cent  additional  each  month  on  such  percentage  until 
it  is  paid  (§  8).  These  provisions  would  have  been  entirely 
unnecessary,  if  under  an  act  —  that  of  1875  —  which  contains 
none  of  them,  the  local  authorities  could,  at  their  pleasure, 
impose  payment  of  such  sura  as  they  thought  proper  as  a  con- 
dition of  giving  consent.  But  if  it  be  otherwise,  if  the  common 
council  can  qualify  their  consent  by  such  reasonable  conditions 
as  they  think  necessary  for  the  protection  of  the  interests  and 
well  being  of  the  city  —  and  we  need  not  and  do  not  decide 
that  they  canjiot  —  and  that  such  condition  as  the  one  I  have 
considered  is  of  that  character,  it  is,  nevertheless,  a  condition 
which  could  not  be  performed  until  after  the  road  was  con- 
structed and  in  running  order,  and  it  is  not  required  that  the 
bond  for  its  payment  should  be  given  before  the  company  had 
acquired  the  right  of  way. 

But,  however,  it  may  be  with  this  condition,  the  others  are 
neither  reasonable  nor  lawful.  They  relate  to  matters  over 
which  the  leojislature  and  the  commissioners  have  entire  con- 
trol. The  statute  determines  how  the  damages  of  the  land- 
owner shall  be  ascertained,  and  confers  upon  the  commissioners 
sole  power  and  jurisdiction  to  determine  when  the  various 
portions  of  the  road  shall  be  completed.  Their  action  is  as 
the  action  of  the  legislature  and  can  neither  be  superseded, 
nor  in  any  way  affected  by  that  of  any  other  body.  But 
here  the  resolution  of  the  common  council  is  wholly  repugnant 
to  tlie  statute  in  one  case,  and  to  the  condition  imposed  by  the 
commissioners  in  the  other.  The  statute  requires  the  appoint- 
ment by  the  Supreme  Court  of  commissioners  of  appraisal, 
defines  the  mode  of  procedure,  and  gives  effect  to  their  decision, 
both  as  respects  the  company  and  the  land  owner.  The  com- 
mon council  requires  the  company  to  consent,  at  the  option  of 
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the  land  owner,  to  have  his  damages  ascertained  by  the  assessoi-s 
for  the  city,  and  to  abide  by  their  decision  as  to  damage  or 
in jnry,  inchiding  depreciation  in  vaine  to  any  property  abutting 
npon  and  along  the  line  of  the  road.  Tliese  two  schemes  are 
inconsistent  and  cannot  stand  together.  The  resolution  of  the 
common  council,  if  effectual,  nullities  the  statute.  As  to  the 
other  condition,  the  statute  (§  6),  requires  the  commissioners, 
within  ninety  days  after  their  organization  as  a  board,  to  fix 
and  determine  the  time  within  which  "  the  railway  or  railways, 
or  portions  of  the  same,  shall  be  constructed  and  ready  for 
operation,"  and  this  was  done,  as  we  have  seen,  before  the 
plan  was  submitted  to  the  public  as  one  to  be  carried  out  by 
such  company  as  might  be  formed.  They  prescribed 
for  one  portion  the  1st  of  August,  1879,  subject  to  an 
enlargement  by  reason  of  certain  named  contingencies 
hereinafter  referred  to.  The  common  council  for  the 
same  portion  fixed  the  arbitrary  time  of  the  1st  of  June,  1879. 
For  another  portion  the  commissioners,  subject  to  the  same 
contingencies,  fixed  August  1,  1881;  the  common  council 
named  December  1,  1880,  with  no  allowance  in  either  case 
for  the  delays  allowed  for  by  the  commissoners.  Again  it 
may  be  observed  of  these  conditions  imposed  by  the  local 
anthoritics,  or  accompanying  their  consent,  as  was  said  of  the 
other  and  much  more  obvious  terms,  that  tliey  are  in  no  sense 
conditions  precedent,  to  be  performed  before  the  consent  takes 
effect,  and  so  become  a  component  part  of  the  scheme,  but  are 
conditions  subsequent,  the  non-performance  of  which  in  tlie 
future  shall,  in  the  language  of  the  resolution,  "  render  the 
consent  void."  The  power  to  recall  a  consent  is  not  given  by 
the  act  of  1875,  neither  can  it  by  the  operation  of  any  cause  set 
on  fool  by  the  local  authorities,  when  once  given,  be  annulled. 
It  is  claimed,  however,  by  the  respondent  that  the  time 
fixed  in  the  articles  of  association  for  the  completion  of  that 
portion  of  the  railway  which  includes  Fulton  street  expired 
before  the  commencement  of  these  proceedings,  and  that, 
therefore,  the  petitioners'  corporate  existence  has  been  termin- 
ated.    This  raises  a  very  different  question.     As  the  legis- 
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kture  is  the  final  judge  as  to  what  the  public  interest  required 
to  be  done,  so  it  could  declare  the  consequences  of  a  default. 
It  could  itself  fix  the  time  for  completing  the  railway,  or  leave 
that  matter  to  be  determined  by  the  commissioners.  Both 
events  were  provided  for  in  the  articles  of  association,  and  it  is 
necessarily  conceded  by  the  appellants  that  the  date  specifically 
named  for  the  completion  of  the  work  had  passed  before 
these  proceedings  were  commenced ;  it  expired  August  1, 
1881 ;  but  their  contention  is  that  this  period  of  limitation 
was  extended  by  the  proviso  above  set  out,  which  suspends 
the  running  of  time  during  the  pendency  of  legal  proceedings, 
or  delays  or  inteference  of  the  public  authorities,  "or  otherwise." 
The  charter  provision  must  have  a  reasonable  construction, 
and  it  is  plain  that  the  time  during  which,  and  without  fault  on 
their  part,  the  company  had  no  legal  ability  to  commence  or 
carry  on  the  work,  should  not  be  deemed  to  form  any  part  of 
the  allotted  period.  It  appears  by  article  7  of  the  articles 
of  association,  that  the  resolution  of  the  commissioners  limiting 
the  time  for  the  completion  of  the  work  in  question,  was  adopted 
on  the  30th  of  June,  1878,  and  fixed  the  time  as  August  1, 
1879,  or  thirteen  months  from  the  adoption  of  the  reso- 
lution. But  the  work  of  the  commissioners  was  not  com- 
pleted until  the  articles  were  filed,  nor  was  there  until  that 
event  any  company  with  corporate  existence  to  <jarry  out 
their  direction.  It  may  properly  be  held,  therefore,  that  the 
time  intervening  between  the  date  of  the  resolution,  June  30, 
1879,  and  the  incorporation  of  the  company,  should  not  be 
counted  against  them.  For  that  delay  the  company  were  not 
chargeable,  and  the  intention  of  the  resolution  in  consideration 
of  the  object  in  view,  and  the  language  even  of  the  statute 
(§  6,  8ujpra\  which  gave  anthorit}''  to  the  commissioners  in  this 
respect,  must  be  deemed  to  give  a  certain  length  of  time  after 
the  company  received  its  charter,  in  which  that  object  should  be 
accomplished.  It  had  no  power  or  being  even,  until  January  6, 
1879.  Immediately  after  that  date  it  made  efforts  to  obtain 
consent  of  the  property  owners,  and  failing  in  that,  applied  to 
the  Supreme  Court  under  section  4  of  the  act  of  1875  (supra)^ 
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for  the  appointment  of  commissioners,  whose  determination, 
if  in  favor  of  the  construction  of  the  railway,  after  confirnia- 
tion  by  the  Supreme  Court,  "should,"  the  statute  says,  "be 
taken  in  lieu  of  the  consent  of  the  property  owners."  The 
report  of  the  commissioners  was  made  on  the  26tli  of 
ipril,  1879.  It  was  favorable  to  the  road,  and  on  the  same 
day  an  application  ^as  made  for  its  confirmation. 
It  was  opposed,  and  remained  undecided  until  February 
10,  1880,  when  confirmation  was  refused.  In  different 
courts  the  controversy  between  the  company  and  its 
opposers  continued  until  September,  1880,  when  it  ended 
in  a  decision  adverse  to  the  company.  Since  that  time 
the  aflidavits  show  continuous  efforts  on  the  part  of  the 
company,  among  other  things,  to  obtain  the  necessary  con- 
sents of  property  owners,  which  was  accomplished  December 
2,  1885.  It  appears,  therefore,  that  without  fa^lt  on  the  part 
of  the  company,  the  intervening  time  was  uflavoidably  con- 
sumed in  ]>art  by  legal  proceedings,  but  also  by  the  impossibil- 
ity of  obtaining  the  consent  of  the  property  ownei's,  or  its 
equivalent,  and  tliat  time  may,  therefore,  be  added  to  the 
specified  period  named  in  tlie  articles  of  association  for  the 
completion  of  so  much  of  the  road  as  is  now  in  question. 
This  effect  should  be  ^iven  to  tlie  word  "  otherwise,"  as  it 
stands  in  the  article  already  quoted.     (Art.  7,  §  6.) 

Whether  we  look  at  the  general  sclieme  of  the  act  which 
has  regard  to  an  undertaking  promoted  by  the  law  making 
power  of  the  State  because  of  an  ascertained  public  necessity 
for  its  completion,  or  at  the  rights  of  the  parties  who  accepted 
the  proposition  of  the  commissioners  appointed  to  carry  out 
the  scheme,  as  those  rights  are  regulated  by  the  statute,  we  are 
required  to  give  effect  to  this  general  clause  by  which  the 
scheme  is  regulated.  In  doing  so  we  must  take  into  account 
the  conditions  upon  which  alone  the  work  could  proceed. 
Firsts  the  consent  of  the  citizens,  property  owners,  and,  second^ 
the  consent  of  the  local  authorities. 

Until  the  consent  of  each  was  obtained  nothing  could  be 
done  by  way  of  construction,  and  the  time  necessarily  aiul 
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in  good  faith  employed  in  obtaining  either  may  properly 
be  deemed  to  have  been  unavoidably  consumed.  The  com- 
missioners anticipated  that  some  time  woald  be  so  consumed, 
and  enumerated  certain  causes  calculated  to  have  that  efiect, 
as  the  pendency  of  legal  proceedings,  the  delay  or  interference 
of  the  public  authorities,  but  to  those  words  they  add  "  or 
otherwise,"  apparently  having  relation  to  the  danger  guarded 
against  in  the  untimely  expiration  of  the  period  limited.  The 
word  might  indeed  be  applied  to  some  act  or  interference  on 
the  part  of  the  public  authorities  other  than  those  mentioned, 
but  it  is  not  necessarily  so  limited,  and  as  the  manifest  inten- 
tion of  the  provisions  of  the  sentence  was  to  secure  to  the 
company  the  full  time  before  specified  for  the  completion  of 
the  M'ork,  it  should  be  deemed  to  relate  to  both  of  these  con- 
ditions and  include  any  time  *^  unavoidably  consumed  "  in  an 
effort  to  obtain  either,  and  thus  make  it  legally  possible  to  com- 
mence the  work  which  was  to  be  completed  at  a  given  period, 
after  the  time  began  to  run.  This  construction  would 
not  excuse  a  voluntary  delay,  nor  an  incapacity  to  proceed 
caused  by  the  company  itself,  and  would  satisfy  the  rule 
which  requires  a  court  to  be  "guided  by  the  intent  of  the 
l^slature  *  *  *  taken  according  to  the  necessity  of  the 
matter  and  to  that  which  is  consonant  to  reason  and  good  dis- 
cretion" (JStradling  v.  Morgan^  Plowden,  204),  and  which 
makes  it  necessary  to  construe  a  statute  in  accordance  with 
the  circumstances  to  which  the  act  was  intended  to  apply. 

That  the  commissioners  did  not  exceed  their  authority  by 
providing  for  these  contingencies,  and  that,  notwithstanding 
the  qualifications,  the  time  within  which  the  railways  should 
be  constructed  was  fixed  and  determined  by  them  as  required 
by  statute,  was  in  effect  held  by  us  in  the  Matter  of  the  Cable 
Co.j  decided  December  15,  1886  (104  N.  T.  1),  and  requires 
no  further  discussion. 

The  appellants  claim  also  that  by  various  acts  of  the  legis- 
lature the  time  for  the  construction  of  the  railway  has  been 
extended  (Chap.  350,  Laws  of  1879  ;  chap.  405,  Laws  of  1882), 
but  the  views  already  expressed  make  it  unnecessary  to  con- 
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eider  the  argument  by  which  it  is  enforced.  If  correct,  they 
answer  also  the  position  of  the  respondent,  that  the  franchises 
of  the  corporation  have  been  lost.  That  contention  has  no 
other  basis  than  the  assumption  that  the  time  given  the  com- 
pany to  construct  its  road  expired  before  the  present  proceed- 
ii)gs  were  commenced. 

I  have  endeavored  to  show  that  upon  the  papers  before  us 
the  fact  is  otherwise.  But  if  mistaken  in  this,  it  would  not 
follow  that  the  appeal  should  for  that  reason  fail.  Section  7 
of  the  act  of  1875  {supra)  provides  that  the  commissioners 
shall,  in  the  articles  of  association,  "  provide  for  the  release 
and  forfeiture  to  the  supervisors  of  the  county,  of  all  rights 
and  franchises  acquired  by  such  corporation,  in  case  such  rail- 
way  or  railways  shall  not  be  completed  within  the  time  and 
upon  the  condition  therein  provided." 

This,  as  we  have  seen,  was  done  in  the  very  language  of  the 
act,  and  assuming  with  the  respondent  tliat  tlie  default  existed, 
we  are  to  inquire  whether  the  property  right  or  franchise,  then 
in  the  company,  was  by  that  circumstance  and  without  further 
act  done  by  any  one,  or  judgment  of  any  court,  transferred  to 
the  supervisors  of  Kings  county,  or  at  least  diverted  from  the 
company.  It  is  certainl}'  well  settled  that  a  non-performance 
of  the  condition  of  an  act  of  incorporation  will  forfeit  the 
grant,  even  at  common  law,  and  like  effect  is  given  to  such 
omission  by  the  statute  under  which  the  petitioner  came  into 
existence,  but  I  am  not  aware  of  any  case  holding  that  such 
default  does  of  itself  work  a  forfeiture,  or  that  it  can  take 
effect  except  upon  some  proceeding  where  the  qusstion  is 
brought  directly  before  the  court,  unless  the  statute  otherwise 
provides. 

The  principal  cases  relied  upon  by  the  respondent  were 
within  this  exception.  {In  re  B.  W.  cfe  iT.  /?.  E.  Co.^  72 
N.  Y.  245;  id.,  75  id.  335.)  The  company  then  before  the 
court  was  organized  under  an  act  which  declared  that  upon 
omission  to  do  the  thing  in  question,  "  its  corporate  existence 
and  powers  shall  cease."  And  in  the  BrooUyn  Steam  Transit 
Co.  V  (7%  of  Brooklyn  (78  N.  Y.  524),  the  charter  then 
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before  the  court  provided  that  upon  such  omission,  *'  this  act 
and  all  the  powers,  rights  and  franchises  herein  and  hereby 
granted  shall  be  deemed  forfeited  and  terminated."  In  the 
last  case  the  other  two  were  reviewed,  but  the  same  principle 
was  said  to  apply  to  each. 

The  general  rule  to  which  I  have  adverted  was  recognized, 
but  the  court  hold  that  the  legislature  had  the  power  to  pro- 
vide that  a  corporation  might  lose  its  corporate  existence 
without  the  intervention  of  the  courts,  and  whether  it  had 
intended  so  to  provide  must  depend  upon  the  construction  of 
the  language  used.  In  those  cases  the  statute  defined  a  single 
act  and  used  unmistakable  language.  It  was  held  that  it 
executed  itself.  In  the  case  before  us,  whether  the  omission 
has  occurred  depends  upon  a  variety  of  circumstances,  any  one 
or  all  of  which  must  be  determined  as  matters  of  fact  before 
a  forfeiture  could  bo  found.  It  would  be  easy  to  say  that  the 
road  was  not  completed  at  the  end  of  thirteen  months,  or 
other  fixed  period,  but  whether  in  the  meantime  there  had 
been  delays  from  causes  unavoidable,  leading  to  loss  of  time, 
and  to  what  extent,  could  be  answered  only  upon  an  issue  and 
after  inquiry.  Moreover,  if  there  is  a  forfeiture,  it  is  to  the 
supervisors.  The  company  remains  a  corporation,  and  the 
property  right  or  franchise  of  building  this  particular  portion 
of  railway,  or  receiving  whatever  the  company  has  lost,  goes 
to  the  supervisors.  They  have  not  claimed  it,  nor  does  it 
appear  that  they  require  or  will  accept  it.  If  there  is  a  cause 
of  forfeiture,  then  there  is  no  reason  apparent  why  they  may 
not  waive  it.  But  this  point  need  not  be  decided.  The  legisla- 
ture has  not  annulled  or  dissolved  the  incorporation  of  the 
petitioner,  as  they  might  have  done  (§  34,  act  of  1875),  nor 
has  judgment  of  forfeiture  been  rendered  in  any  suit.  We  think 
nothing  has  yet  passed  from  the  company,  and  that  they  are 
entitled,  so  far  as  any  question  before  us  is  concerned,  to 
proceed  with  the  work  for  which  they  were  organized. 

Such  was  our  conclusion  upon  all  the  points  presented  upon 
the  argument,  or  embodied  in  the  brief  then  submitted,  but 
afterwards   the   case   of    the   New    York   Cable   Company 


1887. J    Mattsb  op  Kings  County  Elevated  R.  R.  Co.     121 
Opinion  of  the  Court,  per  Danforth,  J. 

was  decided,  and  a  new  point  suggested  by  it  has  been  pre- 
sented in  behalf  of  the  respondents  as  a  conclusive  answer 
tc  this  appeal.  It  is  argued  that  the  organization  of  the  com- 
pany is  not  complete  because  the  commissioners,  having 
located  fifteen  different  routes  fixed  tiie  time  within  whicli 
five  only  of  such  routes  should  be  completed,  and  omitted 
tc  determine  any  period  within  which  the  remaining  ten 
should  be  finished.  As  a  matter  of  fact  the  premises  are 
truly  stated.  Is.  then,  the  omission  of  a  prescribed  time  as 
tc  the  completion  of  some  routes  fatal  to  the  whole  scheme  ? 
This  question  did  not  arise  in*  the  Cable  case.  The  articles 
of  organization  of  that  company  provided  for  the  completion 
,1  the  routes  named,  but  the  time  within  which  it  should  be 
done  was  to  begin  to  run  only  when  the  necessary  consents 
should  be  obtained,  and  as  no  time  was  limited  for  obtaining 
them  it  was  contended  by  the  opponents  of  the  company  that 
there  was  no  actual  limitation  of  the  time  within  which  the 
roads  were  to  be  constructed,  but  the  court  held  that  the  com- 
missioners substantially  complied  in  this  respect  with  tlie 
statute,  and  that  the  objection  to  the  organization  of  the  com- 
pany in  the  respect  insisted  upon  was  not  well  taken.  The 
eftect  of  prescribing. the  time  for  the  completion  of  some 
routes,  and  altogether  omitting  to  do  so  as  to  others,  was 
not  discussed.  If  it  be  conceded  that  as  to  those  latter  routes 
the  company  had  no  power  or  right  of  construction,  then  we 
are  to  see  whether  the  authority  given  in  legal  form  as  to 
certain  routes  is  avoided  because  the  same  charter  includes 
other  routes  not  so  authorized.  The  general  rule  is  tliat 
when  the  illegal  part  of  a  contract  cannot  be  separated  from 
the  legal,  the  whole  is  void,  but  when  they  can  be  seoarutcd, 
the  bad  part  may  be  rejected  and  the  good  upheld. 

This  is  the  case  here.  The  routes  to  which  no  time  has  been 
affixed  may  be  conceded  not  to  have  been  legally  designated 
for  any  railway,  and  the  streets  or  avenues  included  in  them 
to  be  open  to  occupation  by  another  company.  (§  4,  act  of 
1875,  supra.)  As  to  those,  tlien  the  appellant  cannot  be  said 
to  have  acquired  any  right  or  franchise,  and  the  terms  and 
SicKELS — Vol.  LX.         1G 
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intent  of  section  7,  which  requires  the  articles  to  provide 
for  the  release  and  forfeiture  to  the  supervisors  of  the  county, 
in  case  the  railway  or  railways  shall  not  be  completed  within 
the  time  therein  provided,  can  be  fully  satisfied.  The  letter 
and  intent  of  the  act  has  been  complied  with,  and  upon 
default  of  the  company,  all  its  rights  and  franchises  are  to  be 
released  and  forfeited  to  the  supervisors.  In  the  Cable  case  it 
was  held  that  under  a  necessary  construction  of  the  charter, 
that  company  was  required  to  suflFer  no  penalty  except  the 
forfeitures  of  "  the  franchise  of  constructing  the  routes  which 
they  elected  to  abandon,"  and  it  was,  therefore,  not  in  compliance 
with  the  statute.  In  that  case,  moreover,  the  company  was  left 
at  liberty  to  choose  which  of  the  twenty-nine  routes  covered 
by  the  articles  it  would  complete,  and  for  an  indefinite  number 
of  years  hold  the  privilege  granted  by  franchise,  to  the  exclu- 
sion of  other  organizations,  neither  building  necessary  roads 
themselves,  nor  permitting  others  to  construct  them.  Such 
an  option  was  to  the  public  prejudice. 

A  different  conclusion  is  required  by  the  terms  of  the 
articles  before  us.  The  company  is  not  at  libertv  to  select  its 
routes,  and  the  omission  in  the  articles  of  a  fixed  time  for  the 
completion  of  the  railway  over  certain  routes  is  not  charge- 
able to  the  corporation,  but  to  the  commissioners,  who  as  to 
these  routes  may  be  said  to  have  failed  to  act.  The  effort  to 
designate  those  routes  was  futile,  and  the  evil  pointed  out  in 
the  Cahle  case  could  not  arise  in  this. 

In  conclusion,  we  are  of  opinion  that  the  petitioner  upon 
filing  the  certificate  and  articles  as  required  by  statute  (Laws 
of  1875,  chap.  606,  §  9),  became,  and  that  it  now  is  a  corpor- 
ation. So  far,  therefore,  as  any  question  has  been  raised  by 
the  respondents,  the  appeal  should  prevail.  To  that  end  the 
orders  of  the  Special  and  General  Terms  should  be  reversed 
and  the  case  remitted  to  the  Suoreme  Court  for  the  aniwint* 
ment  of  commissioners. 

All  concur,  except  Eabl  and  Finch,  J  J.,  who  dissent. 

Ordered  accordingly. 


1887.]  People  v.  Abbnsbebg.  128 

Statement  of  case. 


The  People  op  the  State  of  New  York,  Respondent,  v. 
LiPMAN  Arensbkbg,  Appellant.  i 

The  provision  of  the  act  of  1885  (§  7,  chap.  183,  Laws  of  1885),  "  to  pre- 
vent deception  in  the  sale  of  dairy  products,"  which  prohibits  the 
manufacture  or  sale  of  any  product  not  made  from  unadulterated  milk 
or  cream,  but  made  "  in  imitation  or  semblance ''  of  dairy  butter,  is 
constitutional 

The  producers  of  butter  from  animal  fats  or  oils,  although  the  product 
may  be  wholesome,  nutritious  and  suitable  for  food,  and  so  the  manu- 
facture and  sale  thereof  may  not  be  prohibited,  have  no  constitutional 
right  to  resort  to  devices  for  the  purpose  of  making  their  product 
resemble  dairy  butter,  and  the  legislature  has  power  to  enact  such 
laws  as  it  mny  deem  necessary  to  prevent  the  simulated  article  being 
put  upon  the  market  in  such  form  or  manner  as  to  be  calculated  to 
deceive. 

In  re  Jacobs  (98  N.  Y.  98),  and  People  v.  Marx  (99  id.  877)  distinguished. 

The  statutory  prohibition  is  aimed  at  a  designed  and  intentional  imitation 
of  daily  butter  in  manufacturing  the  new  product,  and  not.  a  resemb- 
lance in  qualities  inherent  in  the  articles  themselves  and  common  to 
both. 

Accordingly  Jteld,  that  the  sale  of  an  article  known  to  the  vendor  to  be 
oleomargarine,  to  which  a  coloring  matter,  not  injurious  to  health, 
bad  been  added,  which  was  not  essential  to  the  manufacture  of  the 
article  but  resorted  to  solely  for  the  purpose  of  making  it  resemble 
the  most  valuable  kind  of  dairy  butter,  was  a  violation  of  the  act  and 
justified  a  conviction  on  an  indictment  under  it;  and  this,  although 
the  defendant  offered  it  for  sale  and  sold  it  as  oleomargarine. 

J}  seems  the  legislature  has  power  to  prohibit  the  coloring  of  winter  dairy 
butter  for  the  purpose  of  enhancing  its  price  by  making  it  resemble 
summer  dairy  butter. 

(Argued  February  28,  1887;  decided  March  22,  1887.*; 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  16,  1886,  which  affirmed  a  judgment 
of  the  Court  of  Sessions  of  the  county  of  Kings,  entered 
upon  a  verdict  convicting  the  defendant  under  an  indictment 
the  nature  of  which,  as  well  as  the  material  facts,  are  stated 
in  the  opinion. 
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Wlieeler  H.  Peekham  and  Frederick  R.  Ooudert  for  appel- 
lant. The  prohibition  of  the  statute  law  of  1884  (Chap.  2(!ti) 
is  subversive  of  the  constitutional  rights  of  liberty  and  the 
enjoyment  of  property.  {In  re  Jacobs^  98  N.  Y.  98-108, 
110;  In  re  Ryera^  72  id.  1.)  The  law  is  destructive  of  the 
constitutional  guaranty  of  the  equal  protection  of  the  laws, 
{PeopU  V.  Uarx,  99  N.  Y  377-385.) 

EdwaTcl  B.  Thomas  and  William  P.  Quin  for  respond- 
ent. No  guilty  knowledge  or  intent  to  deceive  is  required  to 
constitute  a  violation  of  the  statute.  {Gomm,.  v.  Farren^  9 
Allen,  489 ;  Comm.  v.  Smithy  103  Mass.  445 ;  Comm.  v.  Went- 
worth,  118  id.  441  ;  Fat^ell  v.  State,  30  Am.  Rep.  617-620  j 
Carroll  v.  State,  33  Alb.  L.  J.  9 ;  Baker  v.  Walling,  1  Cow. 
77  ;  Morris  v.  People,  3  Den.  403 ;  Rogers  v  Jones,  1  Wend. 
236 ;  Pei*ry  v.  Eduoards,  44  N.  Y.  225 ;  People  v.  Cipperly, 
37  Hun,  320-323  ;  People  v.  Mahany,  41  id.  28;  Howard 
V.  Moot,  64  N.  Y.  269 ;  Cagwin  v.  7bw?7i  c/*  Hancock,  84 
id.  537  ;  Phelps  v  People,  72  id.  353.)  Except  as  restrained 
by  the  Constitution,  the  legislative  power  is  untrammelled  and 
supreme.  A  conertitutional  provision  which  withdraws  from 
the  cognizance  of  the  legislature  a  particular  subject,  or  which 
qualifies  or  regulates  the  exercise  of  legislative  power  in 
respect  to  a  particular  incident  of  that  subject,  leaves  all  other 
mattei-s  and  incidents  under  its  control.  {In  re  Thirty-fourth 
St  R.  R.  Co.,  102  N.  Y,  350;  iT.  0.  Oas  Go.  v.  Louisiana 
Light  Co.,  115  U.  S.  660,  661 ;  Beer  Co.  v.  Mass,,  97  U.  S. 
25,  33 ;  Slaughter-house  Case^,  83  id.  62 ;  Munn  v.  Illinois,  94 
id.  125,  129-  Comm.  v.  Alger,  7  Cush.  85 ;  State  v.  Adding- 
ton,  12  Mo.  A  pp.  221 ;  Bartemyer  v.  Iowa,  85  TJ.  S.  129  ; 
Bd.  of  Excise  v.  Barrie,  34  N.  Y.  666 ;  Phelps  v.  Ra^ey, 
60  id.  10-;  Bd.  of  Health  v.  Heister,  37  id.  663 ;  Cronin  v. 
People,  82  id.  323;  Barbier  v.  CnmoUy,  113  IT.  S.  27; 
Soon  Ring  v.  Crawley,  id.  703 ;  iV.  0.  Water-  Works  v. 
Rivers,  115  id.  679;  Spring  V.  Water- Works  v.  Schottl-ery 
110  id.  347 ;  Mobile  v.  TaiUe,  3  Ala.,  [N.  S.]  140 ;  State  v. 
Jackson,   80   Miss.    177;    Pace   v.   ^Za.,   106    U.   S.   686; 
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Nexiendorff  v.  Duryea^  69  N.  Y.  563;  Boyd  v.  Ala, 
94  U.  S.  650  ;  Bd,  of  Ecciae  v.  Barrie,  34  N.  T.  667-668.) 
By  the  general  police  power  of  the  State,  persons  and 
property  are  subjected  to  all  kinds  of  restraints  and  bur- 
dens in  order  to  eecure  the  general  comfort,  health  and 
prosperity  of  the  State.  {Thorpe  v.  B.  <&  D.  R.  B,  Co,^ 
24  Vt.  149  ;  WaterUmn  v.  Mayo,  109  Mass.  315 ;  Hall  v. 
Tliompson,  48  Sp.  Ct.  481 ;  Phdpa  v.  Bacey,  60  N.  Y.  14 ; 
Bertholf  V.  0*Beilly^  74  id.  521.)  The  legislature  may  pass 
police  laws  which  incidentally  regulate  inter-state  commerce. 
{Phelps  V.  Bacey^  60  N.  Y.  15 ;  Munn  v.  Mlinois^  4  Otto, 
135  ;  State  v.  Addinytofi,  77  Mo.  liO;  In  re  BroanaJian^  Jr.^ 
18  Fed.  R.  54.)  Prohibitions  and  regulations,  applicable  to 
all  classes  of  citizens,  are  not  violations  of  the  thirteenth  or 
fourteenth  amendments  to  the  Constitution  of  the  United 
States.  {Munn  v.  Illinois^  4  Otto,  125;  Stav^hter-house 
Cases,  16  Wall.  37 ;  Bartemyer  v.  Iowa,  18  id.  133 ;  So(m 
Iling  V.  Crowley,  113  U.  S.  707 ;  Barhiei'  v.  Connolly,  id.  77.) 
Such  laws  do  not  violate  section  1  of  article  1  of  the  State 
Constitution  when  within  proper  limits.  {Liddenmuller  v. 
People,  33  Barb.  574;  Neuendorf  v.  Duryea,  69  N.  Y. 
563.)  They  do  not  deprive  citizens  of  "liberty  or  property 
without  due  process  of  law,"  within  the  meaning  of  section  6 
of  such  article.  {Bd,  of  Eccise  v.  Barrie,  34  N.  Y.  667.) 
"When  the  legislature  passes  laws  within  its  powers,  the  mere 
abuse  of  such  powers,  will  not  authorize  the  courts  to  declare 
them  unconstitutional.  It  must  appear  on  their  face  that  the 
legislature  has  exceeded  its  powers.  {Heywood  v.  City  oj 
New  T<rrh,1^,  Y.  324 ;  In  re  Tmonsend,  39  id.  174 ;  B'Uyn, 
Park  Comers,  v.  Armstrong,  45  id.  244 ;  In  re  Deansville 
Cem.  Ass^n,  ^^  id.  572;  Mo,  Pac,  By,  Co.  v.  Humes,  115 
TJ.  S.  520  ;  Davidson  v.  N  Orleans,  96  id.  104  ;  Bertholf  v, 
O'ReiUy,  74  N.  Y.  516;  Cooley's  Const.  Lims.  197,  198.) 
The  courts  are  bound  to  accept  as  final  the  declaration  of 
the  legislature  contained  in  the  title  to  the  act  and  expressly 
made  in  section  20  thereof,  that  it  "  was  enacted  to  prevent 
deception  in  sales  of  dairy  products  and  to  preserve  the  public 
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health."  {In  re  EL  B.  R.  Co.,  70  N.  Y.  351 ;  People  ex 
rel.  Sage  v.  Schuyler,  79  N.  Y.  201 ;  Soon  Hlng  v.  Crowley^ 
113  IT.  S.  710 ;  People  v.  Sheppard,  36  N.  Y.  289 ;  Barrier 
V.  Connolly,  113  U.  S.  31.)  An  improper  motive  in  doing  a 
lawful  act  16  immaterial.  {Phdpa  v.  Nowlen,  72  N".  Y.  45 ; 
Wehle  V.  Connor,  83  id.  238  ;  People  v,  Sheppard,  36  id. 
289.)  The  legislature  has  power  to  prohibit  the  sale  of 
impure  and  unwholesome  articles  of  food,  and  to  provide 
for  the  confiscation  and  destruction  of  such  articles  on  their 
being  offered  for  sale  in  open  market.  {Blazier  v.  Miller^ 
10  Hun,  436  ;  Polinsky  v.  People,  73  K  Y.  70 ;  People  v. 
Cipperly,  101  id.  634;  Bartmyer  Y.Iowa,  18  Wall.  136; 
Comm.  V.  EoTJtyrooh,  92  Mass.  199  ;  Comm.  v.  Waite,  93  id. 
264 ;  Comm.  v.  Carter,  132  id.  12 ;  State  v.  Addington,  77 
Mo.  117;  In  re  Bromahan,  Jr.,  18  Fed.  K.  53 ;  State  v.  Ah 
Chew,  40  Am.  R.  489 ;  Cronin  v.  People,  82  N.  Y.  323  ; 
7n  re  M.  R.  R.  Co.,  70  id.  351.)  The  legislature  had  the 
power  to  pass  this  section  of  the  act  designed  ^^  to  prevent 
fraud  and  deception."  {People  v.  Marx,  99  N.  Y.  384, 
385.)  The  prevention  of  the  appearance  of  butter  in  these 
spurious  products  was  a  very  mild  exercise  of  the  legislative 
power.  (Cooley  on  Const.  Lim.  706,  743,  744;  Wyne- 
hamer  v.  People,  13  id.  487;  O.  i&  H.  Mfg.  Co.  v. 
Hall,  61  id.  233 ;  Colman  v.  Crump,  70  id.  578 ;  Selchom 
V.Baker,  93  id,  65;  Taylor  v.  Carpenter,  11  Paige  Ch. 
292 ;  Blofidd  v.  Plain,  4  Bkmwell  &  Ad.  410.)  Errors  or 
mistakes  in  legislation  are  not  to  be  referred  to  the  judiciary 
for  correction,  or  its  aid  invoked  by  men  chafing  under  the 
restraints  of  particular  statutes  to  modify  the  legislative 
power.  {Met.  Bd.  of  Ecciee  v.  Barrie,  34  N.  Y.  66S.)  The 
court  will  not  adopt  any  doubtful  construction  for  the  purpose 
of  invalidating  tlie  provisions  of  the  act.  {People  ex  rel. 
Rochester  v,  Brigge,  50  X.  Y.  558,  559 ;  Kerrigan  v.  Foroe^ 
68  id.  385 ;  In  re  El.  R.  R.  Co.,  70  id.  367 ;  People  ex  rd. 
Hatfield  v.  Comstock,  78  id.  261 ;  People  ex  rel.  Murphy  v^ 
Kelly,  68  id.  489 ;  Watertawn  v.  Mayo,  109  Mass.  319.) 
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Eapallo,  J.  The  offense  for  which  the  appellant  was 
indicted  and  of  which  he  was  convicted  was,  that,  at,  etc.,  ho 
"  did  unhiwf ully,  wilfully  and  knowingly  have  in  his  possession 
for  sale,  keep  for  sale,  offer  for  sale  and  cause  and  procure  to 
be  sold  to  certain  persons,  etc.,"  "  a  number  of  pounds  of  a  cer- 
tain article  and  product,  made  and  manufactured  in  semblance 
and  imitation  of  natural  butter,  that  is  to  say,  butter  made 
and  produced  from  pure,  unadulterated  milk  and  cream,  from 
the  same,  etc.,"  'Hhe  same  not  being  then  and  there  natural 
batter,  as  he,  the  said  Lipman  Arensberg,  then  and  there  well 
knew,  against  the  fcrm  of  the  statute,  etc." 

The  statute  which  the  defendant  waa  accused  of  violating 
was  section  7  of  chapter  183  of  the  Laws  of  1885,  entitled 
"  An  act  to  prevent  deception  in  the  sale  of  dairy  products,"  etc. 

That  section  prohibits :  1st.  The  manufacture  out  of  any 
animal  fat,  or  animal  or  vegetable  oils,  not  produced  from  una- 
dulterated milk  or  cream  from  the  same,  of  any  product  in 
imitation  or  semblance  or  designed  to  take  the  place  of  natural 
butter  produced  from  milk,  etc.  2d.  Mixing,  compounding 
with,  or  adding  to  milk,  cream  or  butter,  any  acids  or  other 
deleterious  substances,  or  animal  fats,  etc.,  with  design  or 
intent  to  produce  any  article  in  imitation  or  semblance  of 
natural  butter.  3d.  Selling,  or  keeping,  or  offering  for  sale 
any  article  manufactured  in  violation  of  the  provisions  of 
the  section. 

The  indictment  contained  three  counts,  the  first  charging 
the  defendant  with  manufacturing  the  prohibited  article  ;  the 
second  with  mixing  with  milk,  cream  and  butter,  the  prohib- 
ited substances,  and  the  third,  with  selling  the  prohibited 
article.  He  was  acquitted  on  the  first  and  second  counts  and 
convicted  on  the  third. 

The  defendant  contends  that  the  provisions  of  the  seventh 
section  are  violative  of  the  Constitution  of  this  State  and  sub- 
versive of  his  constitutional  rights  of  liberty  and  the  enjoyment 
of  property,  and  he  relies  upon  the  decisions  of  this  court. 
{In  re  Jacobs,  98  N.  Y.  98,  and  People  v.  Ma)^.  99  id.  377.) 

The  case  of  Jacobs  arose  under  a  different  statute  and  related 
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to  a  different  subject,  viz.,  the  manufacture  of  cigars  in  tene- 
ment-houses. It  has  no  bearing  upon  the  present  case  except 
in  so  far  as  it  declares  general  principles  which  are  sought  to 
be  applied  to  the  statute  now  in  question. 

The  case  of  People  v.  Marx  has  a  more  direct  application, 
as  it  arose  under  the  act  of  which  the  one  now  under  considera- 
tion is  an  amendment  or  supplement. 

The  section  under  which  the  defendant  in  that  case  was 
indicted  was  section  6  of  chapter  202  of  the  Laws  of  1884. 
That  section  provided  as  follows :  "  Sec.  6.  No  person  shall 
manufacture  out  of  any  oleaginous  substance,  or  any  com- 
pound of  the  same,  other  than  that  produced  from  unadulter- 
ated milk,  or  of  cream  from  the  same,  any  article  designed 
to  take  the  place  of  butter  or  cheese  produced  from  pure, 
unadulterated  milk,  or  cream  of  the  same,  or  shall  sell  or 
offer  to  sell  the  same  as  an  article  of  food."  That  section 
was  held  to  be  unconstitutional,  for  the  reason  that  the  pro- 
hibition was  not  confined  to  unwholesome  or  simulated  sub- 
stances, but  absolutely  prohibited  the  manufacture  or  sale  of 
any  compound  designed  to  be  used  as  a  substitute  for  butter 
or  cheese,  however  wholesome  or  valuable,  or  however  openly 
and  fairly  the  character  of  the  substance  might  be  avowed 
and  published ;  that  the  act  could  not,  therefore,  be  regarded 
as  a  health  law,  nor  as  intended  to  prevent  deception  by  the 
sale  of  a  simulated  article  as  genuine ;  and  stress  was  laid  in 
the  opinion  upon  the  fact  that  the  prohibition  was  not  of  the 
manufacture  or  sale  of  an  article  designed  as  an  imitation  of 
dairy  butter,  but  of  any  article  designed  to  take  tlie  place 
of  dairy  butter,  however  dissimilar  in  color  or  appearance  the 
artificial  product  might  be, to  ordinary  dairy  butter.  Other 
statutory  provisions,  aimed  at  the  imitation  of  dairy  butter, 
were  referred  to  without  criticism,  and  without  intimating 
any  doubt  of  their  validity.  Among  those  were  the  pro- 
visions of  chapter  215  of  the  Laws  of  1882,  which  prohibit 
the  introduction  of  any  substance  into  imitation  butter  or 
cheese  for  the  purpose  of  imparting  thereto  a  color  resembling 
that  of  yellow  butter  or  cheese. 
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Assnming,  as  is  claimed,  that  butter  made  from  animal  fat 
or  oil  is  as  wholesome,  natritious  and  suitable  for  food  as 
dairy  butter ;  that  it  is  composed  of  the  same  elements  and  is 
substantially  the  same  article,  except  as  regards  its  origin,  and 
that  it  is  cheaper,  and  that  it  would  be  a  violation  of  the  con- 
stitutional riglits  and  liberties  of  the  people  to  prohibit  them 
from  manufacturing  or  dealing  in  it,  for  the  mere  purpose  of 
protecting  the  producers  of  dairy  butter  against  competition, 
yet  it  cannot  be  claimed  that  the  producers  of  butter,  made 
from  animal  fat,  or  oils,  have  any  constitutional  right  to  resort 
to  devices  for  the  purpose  of  making  their  product  resemble 
in  appearance  the  more  expensive  article  known  as  dairy 
butter,  or  that  it  is  beyond  the  power  of  the  legislature  to 
enact  such  laws  as  they  may  deem  necessary,  to  prevent  the 
simulated  article  being  put  upon  the  market  in  such  a  form 
and  manner  as  to  be  calculated  to  deceive.  If  it  possesses 
the  merits  which  are  claimed  for  it,  and  is  innocuous,  those 
making  and  dealing  in  it  should  be  protected  in  the  enjoy- 
ment of  liberty  in  those  respects,  but  they  may  legally  be 
required  to  sell  it  for  and  as  what  it  actually  is,  and  upon  its 
own  merits,  and  are  not  entitled  to  the  benefit  of  any  addi- 
tional market  value  which  may  be  imparted  to  it  by  resort- 
ing to  artificial  means  to  make  it  resemble  dairy  butter  in 
appearance.  It  may  be  butter,  but  it  is  not  butter  made  from 
cream,  and  the  difference  in  cost  or  market-value,  if  no  other, 
would  make  it  a  fraud  to  pass  off  one  article  for  the  other. 

It  is  claimed,  on  the  part  of  the  defense,  that  the  substance 
known  as  oleomargarine  is  composed  of  the  same  ingredients 
as  daily  butter,  with  the  exception  only  that  the  dairy  but- 
ter naturally  contains  a  small  percentage,  about  five  per  cent 
or  more,  of  butyrine,  which  is  not  to  be  found  in  the  fats  or 
oils  used  in  the  manufacture  of  oleomargarine,  and  has  to  be 
added  by  mingling  some  milk,  cream  or  butter  with  the  oils, 
and  when  this  is  done  that  oleomargarine  and  dairy  butter  are 
identical  in  substance,  with  the  exception  only  that  the  former 
necessarily  contains  a  smaller  percentage  of  butyrine ;  that 
consequently  oleomargarine  must  resemble  butter,  and  if  the 
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maoufacture  of  any  article  made  in  imitation  or  seoiblance 
of  butter  is  prohibited,  the  manufacture  of  oleomargarine  is 
made  unlawful. 

We  do  not  think  that  this  result  follows.  TJie  statutory 
prohibition  is  aimed  at  a  designed  and  intentional  imitation  of 
dairy  butter,  in  manufacturing  the  new  product,  and  not  at  a 
resemblance  in  qualities,  inherent  in  tlie  articles  themselves 
and  common  to  both.  If,  in  their  essential  ingredients  or 
elements,  the  two  articles  were  so  identical  that  they  must 
necessarily  present  the  same  appearance,  without  resort  to  any 
artificial  means  to  produce  the  resemblance,  it  is  argued,  on 
the  part  of  the  prosecution,  that  in  that  case  it  would  bo 
competent  for  the  legislature  to  require  that  some  means  be 
resorted  to  by  the  manufacturers  to  distinguish  the  new  article 
from  the  old  ;  that  the  legislature  has  attempted  to  do  this  by 
requiring  that  the  packages  in  which  oleomargarine  is  sold  be 
distinctly  marked,  and  by  other  means,  but  that  if  all  these 
precautions  fail  to  prevent  deception  of  consumers,  then  it  is 
lawful  to  require  that  in  the  manufacture  of  the  substance 
itself,  some  measure  should  be  adopted  to  make  it  distinguish- 
able in  appearance  from  the  ordinary  dairy  butter,  such  as  by 
giving  to  it  a  different  color,  or  some  other  device. 

We  do  not  deem  it  necessary  now  to  pass  upon  this  point, 
for  in  the  evidence  of  this  case  there  was  sufiicient  to  authorize 
the  jury  to  find  that  the  oleomargarine  sold  by  the  defendant, 
and  that  which  he  had  in  his  store  exposed  f6r  sale  had,  by 
artificial  means,  not  essential  or  incident  to  the  manufacture 
of  the  article,  but  resorted  to  for  the  mere  purpose  of  imita- 
tion, been  made  to  resemble  dairy  butter;  that  it  was  yellow 
in  appearance  and  looked  like  butter.  It  was  known  to  the 
defendant  to  be  oleomargarine,  and  was  sold  and  offered  for  sale 
by  him  as  such. 

There  was  evidence  to  the  effect  that  the  natural  color  of 
daily  butter  was  yellow,  except  when  made  in  winter  when 
the  cows  were  not  grazing ;  that  then  it  would  sometimes  be 
white  or  pearly,  but  that  was  exceptional. 

The  oleomargarine  purchased  of  the  defendant  was  analyzed 
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by  a  chemist  employed  by  the  State  Dairy  Association,  and 
he  testified  positively  that  it  had  a  coloring  substance  in  it, 
and  that  it  was  an  added  color ;  that  a  jar  of  it  produced  at 
the  trial  was  delivered  to  him  in  June,  1886,  (about  eighteen 
months  before  the  trial),  and  was  then  in  the  condition  it  was 
in  at  the  time  he  testified,  except  that  it  was  then  full  of  a 
yellow  preparation  and  sealed  up ;  that  the  article  was  then  a 
much  deeper  yellow  than  at  the  time  of  the  trial ;  that  it 
could  have  been  made  without  that  color,  that  it  was  a 
golden  yellow  color,  which  was  the  color  of  natural  butter, 
and  that  the  natural  color  of  oleomargarine  fat  was  pure  white. 

Another  witness  for  the  prosecution,  a  chemist,  who  stated 
that  he  was  familiar  with  butter  and  with  oleomargarine, 
testified  that  the  natural  color  of  oleomargarine  was  a  pearly 
white,  a  creamy  white,  and  that  without  any  artificial  coloring 
it  did  not  resemble  butter. 

Professor  Chandler,  called  by  the  defense,  testified  that 
oleomargarine  butter  was  produced  by  churning  olemargar- 
ine  oil  with  milk,  and  that  if  you  desired  to  have  a  dark . 
colored  butter,  a  certain  quantity  of  coloring  matter  was 
added,  either  carrot  or  anatto;  that  generally  anatto  was 
used ;  that  it  was  the  same  coloring  matter  that  was  used  for 
coloring  cheese  and  butter  ia  the  dairies  and  on  the  farms. 
Being  asked  on  cross-examination  whether  anatto  and  carrots 
were  essential  ingredients  in  the  manufacture  of  oleomarga- 
rine butter,  he  testified  that  they  could  be  left  out  or  put  in  ; 
that  the  only  object  of  using  them  was  to  color  the  butter, 
also  that  they  were  not  essential  elements  of  dairy  butter. 
Ho  also  stated  that  olemargarine  without  any  color  added  had 
about  the  same  yellow  as  butter,  white  or  a  little  shade  of 
yellow,  practically  wtite.  But  it  is  evident  that  he  referred 
to  winter  butter,  for  afterwards  he  stated  that  he  had  observed 
hundreds  of  specimens  of  winter  butter  and  they  were  nearly 
all  white ;  about  as  white  as  oleomargarine  before  any  coloring 
is  put  into  it. 

Professor  Morton,  another  witness  called  for  the  defense, 
disputed  the  eflicacy  of  the  tests  by  which  the  witness  on  the 
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part  of  tho  prosecution  claimed  to  have  ascertaiued  that  the 
oleomargarine  sold  by  the  defendant  was  artificially  colored. 
He  testified  that  the  constituent  elements  of  oleomargarme 
were  precisely  the  same  as  those  found  in  dairy  butter,  the 
difference  being  only  in  the  proportions  of  some  of  them , 
that  daily  butter  when  exposed  to  the  sun  would  bleach 
white  like  chalk  and  become  tallow;  that  the  color  of 
olemargarine  oil  was  a  rich  cream  color  and  looked  like  melted 
butter ;  that  anatto  or  carrot,  or  any  of  the  coloring  matters 
used  in  oleomargarine  butter,  were  not  at  all  essential  to  the 
manufacture  of  that  article,  any  more  than  in  the  making  of 
butter  from  cream,  and  the  object  of  using  them  in  making 
oleomarganne,  was  to  give  it  a  pleasing  color  and  make  it  an 
acceptable  article,  just  as  it  was  used  in  dairy  butter  when 
essential  to  make  it  a  pleasing  color ,  that  people  liked  to  see 
yellow  butter ;  that  the  natural  deep  yellow  color  of  butter 
did  not  indicate  the  richness  of  the  butter,  but  that  the 
public  accept:d  it  as  summer  butter,  as  distinguished  from 
winter  butter ;  that  summer  butter  was  valued  more  and 
brought  a  higher  price,  and  when  coloring  matter  was  used 
in  genuine  butter  the  object  was  to  make  it  resemble  a  nch 
flavored  and  more  marketable  butter,  and  the  use  of  anatto 
and  carrot  in  oleomargarine  gave  it  a  yellow  color,  and  what- 
ever value  a  yellow  color  gives  ordinary  butter. 

Another  witness  on  the  part  of  the  defense  testified  on 
cross-examination  that  the  color  ot  butter  was  yellow,  varying 
in  shade,  and  that  of  oleomargarine  yellowish ;  that  the  color 
imparted  to  it  was  not  essential  to  the  article  itself,  and  the 
object  of  coloring  it  was  to  make  it  more  palatable  in  appear- 
ance and  more  marketable,  to  give  it  the  appearance  of 
butter,  and  he  did  not  think  it  would  meet  with  a  ready  sale 
if  it  had  no  color,  and  that  the  same  rule  would  apply  to 
dairy  butter. 

The  judge  in  submitting  the  case  to  the  jury  on  the  third 
count,  instructed  them  that  they  must  be  satisfied  beyond  a 
reasonable  doubt  that  the  defendant  did  sell  the  article  called 
oleomargarine ;  that  it  was  not  made  from  pure  unadulterated 
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imlk,  or  cream  of  the  same,  and  they  must  further  be  satisfied 
beyond  a  reasonable  doubt  that  the  article  so  9old  was  in 
imitation  and  semblance  of  butter,  and  calculated  to  deceive, 
and  that  if  they  found  either  of  these  facts  in  the  negative, 
it  was  their  duty  to  acquit. 

He  further  charged  that  it  was  not  necessary  to  show  that 
the  article  sold  was  calculated  to  deceive  the  person  wlio 
bought  it  in  this  instance,  but  that  it  was  in  imitation  and 
semblance  of  butter  and  calculated  to  deceive  any  person  who 
might  buy  it. 

Exceptions  were  duly  taken  to  the  charge,  raising  the 
question  of  the  constitutionality  of  the  act  under  which  the 
defendant  was  indicted,  and  also  to  refusals  of  the  court  to 
charge,  raising  the  points  made  on  the  part  of  the  defense 
that  it  was  necessary  that  the  purchaser  from  the  defendant 
should  have  been  deceived ;  that  if  the  article  sold  was  sub- 
stantially identical  with  butter,  they  must  acquit,  and  that 
the  words  "imitation  or  semblance"  meant  a  fraudulent 
imitation  or  semblance,  as  to  which  the  court  charged  that 
the  words  meant  an  imitation  or  semblance  likely  to  deceive. 

The  jury  having  found  the  defendant  guilty,  the  court  sen- 
tenced him  to  pay  a  fine  of  $100. 

We  think  that  the  evidence  justified  the  court  in  submitting 
to  the  jury  the  question  whether  the  article  sold  was  an 
imitation  calculated  to  deceive.  It  was  sufficient  to  authorize 
a  finding  that  it  had  been  artificially  colored  so  as  to  imitatate 
the  most  valuable  kind  of  dairy  butter ;  that  such  coloring 
was  not  essential  or  necessarily  incident  to  its  manufacture, 
and  that  its  only  object  was  to  make  it  resemble  dairy  butter, 
and  increase  its  market  value.  There  may  have  been  some 
conflict  in  the  evidence  on  these  points,  but  in  the  main  they 
were  established.  At  all  events  the  evidence  was  sufficient 
to  authorize  the  jury  to  find  those  facts,  and  we  are  of  opinion 
that  such  artificial  coloring  of  oleomargarine  for  the  mere 
purpose  of  making  it  resemble  dairy  butter  comes  witliin 
the  statutory  prohibition  against  imitation,  and  tliat  such  pro- 
hibition is  witliin  the  power  of  the  legislature,  and  rests  upon 
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the  same  principle  which  would  sustain  a  prohibition  of  color- 
ing winter  dairj  butter  for  the  purpose  of  enhancing  its 
market-price  by  making  it  resemble  summer  dairy  butter, 
should  the  legislature  deem  such  a  prohibition  necessary  or 
expedient. 

We  have  examined  the  various  exceptions  taken  to  the 
charge  and  refusals  to  charge,  and  to  rulings  on  questions  of 
evidence  on  the  trial,  and  find  none  which  require  a  reversal 
of  the  judgment.  An  application  of  the  general  conclusions 
which  we  have  reached  will  substantially  answer  them  with- 
out going  over  them  in  detail. 

The  judgment  of  the  General  Term  should  be  aflSrmed. 

All  concur,  except  Peckham,  J.,  taking  no  part. 

Judgment  affirmed. 


JoHX  P.  Kennedy,  Appellant,  v,  Hobekt  T.  Hoy,  as  Executor, 

etc.,  et  al..  Respondents. 

The  will  of  E.,  directed  a  share  of  her  estate  to  be  placed  in  the  hands  of 
her  executors  as  trustees,  the  net  income  thereof  to  be  applied  to  the 
support  and  maintenance  of  her  son  VV.,  and  his  family  during  his  life, 
and  after  his  death  the  income  to  be  paid  to  his  surviving  children  *'  until 
they  reach  the  age  of  twenty-one  years,  when  the  principal  is  to  be 
divided  among  them,  share  and  share  alike."  In  case  of  the  death  of 
W.  without  lawful  is'fue,  or  of  all  his  children  dying  subsequently  to 
his  decease,  before  reaching  the  age  of  twenty-one,  then  the  will 
directed  the  share  to  be  divided  among  the  other  children  of  the  testa- 
trix. W.  survived  the  testatrix,  having  a  wife  and  two  children.  In 
an  action  by  a  judgment  creditor  of  W.  to  reach  the  trust  fund,  he 
claiming  the  trust  to  be  void  as  an  unlawful  suspension  of  the  absolute 
ownership,  and  that,  therefore,  title  to  the  trust  property  vested  in  W. 
Ileld^  that  the  claim  was  untenable ;  that  at  least  the  trust  for  the  life 
of  W.  was  valid,  and  as  this  was  a  separate  trust,  complete  of  itself,  it 
could  stand,  although  the  trust  to  take  effect  after  his  death  should  be 
held  invalid. 

Where  several  trusts  are  created  by  a  will,  which  are  independent  of  each 
other  and  each  complete  in  itself,  some  of  which  are  legal  and  others 
illegal,  and  the  legal  can  be  separated  from  the  illegal  and  upheld. 
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without  doing  injustice  or  defeating  what  the  testator  might  in  the 
emergency  be  presumed  to  wish,  the  illegal  trusts  may  be  cut  off  and 
the  legal  permitted  (o  stand. 

(Submitted  March  2, 1887;  decided  March  22,  1887.) 

App£a.l  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  firet  judicial  department,  entered  upon  an  order 
made  March  10,  1SS6,  which  atBrmed  a  judgment  in  favor  of 
defendants,  entered  upon  an  order  sustaining  a  demurrer  to 
plaintiffs  complaint. 

The  nature  of  the  action  and  the  material  facts  stated  in 
the  complaint,  appear  in  the  opinion. 

Tho8.  M.  Wheeler  for  appellant.  The  trust  is  void,  because 
it  is  not  limited  "  during  the  continuance  and  until  the  termi- 
nation of  not  more  than  two  lives  in  being  at  the  death  of  the 
testatrix  "  and  because  it  may  suspend  the  absolute  ownership 
of  pereonal  property  for  a  longer  period  than  during  two  lives. 
(1  R.  S.  773,  §  1 ;  Everett  v.  Everett,  29  N.  Y.  71 ;  Crooke  v. 
County  of  Kings,  97  id.  436  ;  Ilawley  v.  James,  16  Wend. 
171,  172 ;  Benedict  v.  Webb,  98  N.  Y.  463  ^  Wells  v.  Wells. 
88  id.  331.)  If  the  vesting  of  the  absolute  estate  is  delayed 
longer  than  during  the  continuance  of,  and  until  the  tormina, 
tion  of  more  than  two  lives  in  being,  then  the  estates  created 
ar«  void.  (1  E.  S.  773,  §  1 ;  Everett  v.  Everett,  29  N.  Y.  72  ; 
Smith  V.  Edwards,  88  id.  103 ;  Jennings  v.  Jennings,  7  id. 
548;  Warner  v.  Durant,  76  id.  136,  Ildbson  v.  Hale,  95 
id.  611 ;  Purdy  v.  Iloyt,  92  id.  454  ;  Shipman  v.  Rollins, 
98  id.  323.)  In  the  case  at  bar  there  are  no  persons  in  being 
who  can  convey  an  absolute  fee  in  possession,  or  the  absolute 
ownership  of  the  property,  held  in  trust  for  William  E.  Hoy. 
(1  E.  S.  729,  §§  60, 63,  65  ;  Costar  v.  Lorillard,  14  Wend.  310.) 
Each  of  the  trusts  created  are  entire  and  cannot  be  separated 
into  parts,  and  one  part  declared  valid  and  another,  invalid. 
The  entire  trust  must  be  valid.  The  invalidity  of  one  part 
invalidates  the  whole.  {Knox  v.  Jones,  47  N.  Y.  389,  397 ; 
Yan  Schuyver  v.  Mutford,  59  id.  432 ;  Amory  v.  Lord,  9  id. 
403,  413;    Jennings  v.  Jeniiings,  47  id.  547;  Benedict  v. 
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Webb,  98  id.  463,  466.)  Even  upon  the  theory  that  each  child 
is  entitled  absolutely  to  its  share  on  arriving  at  age,  still  the 
trust  would  be  void,  for  it  would  suspend  the  share  of  the 
child  last  arriving  at  age  through  an  indefinite  number  of 
lives  or  minorities.     {Jennings  v.  Jennings,  7  N.  Y.  548,  549.) 

E.  H.  Orandin  for  respondents.  If  either  of  William's 
children  died  before  majority  without  issue,  the  trust  ceases 
as  to  his  or  her  share  of  the  corpus,  and  thus  there  was  no 
unlawful  suspension  of  the  power  of  alienation.  (2  E.  S. 
[6th  ed.]  1167,  §§  1,  2 ;  Gilman  v.  Reddington,  24  N.  Y.  12 ; 
Manice  v.  Manice,  46  id.  303;  Harrison  v.  Harrison^  36  id. 
643 ;  Savage  v.  Bumham,  17  id.  569 ;  Gott  v.  CooTc,  7  Paige, 
521 ;  West&rfield  v.  WesUrjield,  1  Bradf.  137;  WelUv.  Wells, 
88  N.  Y.  323 ;  Monarque  v.  Monargue,  80  id.  420  ;  Tiers  v. 
Tiers,  32  Hun,  184 ;  Bingham  v.  Jones,  25  id.  6 ;  Leavitt  v. 
WalcoU,  65  How.  Pr.  51 ;  Kelso  v.  Lorillard,  85  N.  Y.  177.) 
The  fair  and  reasonable  construction  of  the  clause  in  the  will 
is,  at  the  expiration  of  the  life  interest  of  William  his  children 
take  the  corpus  of  the  trust  in  fee.  {Du  Bois  v.  Ray,  35  N. 
Y.  162;  Collin  v.  Collin,  1  Barb.  Ch.  630;  Booth  v.  Booth, 
4  Ves.  399  ;  Jones  v.  Mackihoain,!  Russ.  220;  1  Jarman  on 
Wills,  647,  648;  Bland  v.  WilUains,  3  Myl.  &  K.  411 ;  1 
Jarman  on  Wills,  652.)  The  heroic  remedy  of  setting  aside 
the  entire  trust  cannot  be  resorted  to  here,  because  it  would 
defeat  entirely  the  express  intention  of  the  testatrix.  [Everett 
V.  EvereU,  29  N.  Y.  39 ;  Crooke  v.  County  of  Kings,  97  id.  421  ; 
Hawley  v.  James,  16  Wend.  61 ;  Smith  v.  Edwards,  88  N. 
Y.  92 ;  Jennings  v.  Jennings,  7  id.  548 ;  Warner  v.  Durant, 
76  id.  133.) 

Earl,  J.  The  plaintiff,  a  judgment  creditor  of  William 
E.  Hoy,  seeks  in  this  action  to  procure  satisfaction  of  his 
judgment  out  of  a  certain  fund  placed  in  trust  under  the  last 
will  of  his  mother  Ella  Nora  Hoy,  for  the  benefit  of  William 
and  his  children. 

In  her  will  the  testatrix  placed  a  share  of  her  estate  in  the 
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hands  of  her  executors  and  directs  them  to  apply  the  income 
thereof  to  the  support  and  maintenance  of  William  E.  Hoy 
and  his  family  during  his  life,  and  after  his  death  to  pay  the 
income  to  his  surviving  children,  "  until  they  reach  the  age  of 
twenty-one  years,  when  the  principal  is  to  be  divided  among 
them,  share  and  share  alike;"  and  in  case  William  should 
die  without  lawful  issue  surviving  him,  or  in  case  all  his 
children  should  die  subsequently  to  his  decease  before  reach- 
ing the  age  of  twenty-one  years,  and  without  leaving  issue, 
then  she  directs  the  share  to  be  divided  equally  among  all  her 
three  surviving  children,  and  the  children  of  any  deceased 
child.     William  survived,  and  had  a  wife  and  two  children. 

The  claim  on  the  part  of  the  plaintiff  is,  that  \he  trusts 
created  for  the  benefit  of  William  and  his  children  are  void, 
because  they  suspend  the  absolute  ownershi])  of  personal 
property  for  a  longer  period  than  is  authorized  by  the  statute, 
and  that,  therefore,  the  whole  or  a  portion  of  the  trust  prop- 
erty became  vested  in  William,  and  that  the  plaintiff  can 
reach  that  property  for  the  satisfaction  of  his  judgment. 

We  do  not  deem  it  important  now  to  determine  whether 
all  the  trusts  for  William  E.  Hoy  and  his  children  are  valid 
or  not,  because  it  is  suflicient  for  the  determination  of  this 
action  that  the  trust  for  the  life  of  William  is  legal  and  valid. 
That  is  a  separate  trust,  created  by  a  separate  paragraph  in 
the  will,  is  complete  in  itself,  and  is  not  connected  with  the 
trust  intended  to  Jake  effect  after  his  death,  and  can  be  per- 
mitted to  stand  alone.  It  has  been  decided  in  many  cases 
that  where  in  a  will  some  trusts  are  legal  and  others  illegal, 
if  they  are  so  connected  together  as  to  constitute  an  entire 
scheme,  so  that  the  presumed  wishes  of  the  testator  would  be 
defeated  if  one  portion  were  held  legal  and  other  portions 
illegal,  or  if  manifest  injustice  would  result  to  the  beneficiaries 
under  the  will,  or  some  of  them,  by  holding  one  trust  legal 
and  the  others  illegal,  then  all  the  trusts  must  be  construed 
together,  and  all  must  be  held  to  be  illegal,  and  must  fall 
together.  But  when  several  trusts  are  created,  and  they  are 
independent  of  each  other,  each  trust  complete  in  itself,  and 
SicKELS — Vol.  LX.        18 
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the  legal  can  be  separated  from  the  illegal  and  upheld  without 
doing  injustice,  or  defeating  what  the  testator  might  in  the 
emergency  be  presumed  to  wish,  the  illegal  trust  may  be  cut 
off  and  the  legal  permitted  to  stand,  and  thus  the  intention 
of  the  testator  be  effectuated  so  far  as  the  law  will  permit. 
In  this  case,  by  upholding  the  trust  for  the  benefit  of  William 
E.  Hoy  during  his  life,  no  injustice  is  done  to  any  of  the 
other  beneficiaries  under  the  will,  and  effect  is  given  to  the 
primary  intention  of  the  testatrix,  so  far  as  pertains  to  Wil- 
liam and  his  family.  A  precise  authority  for  this  conclusion 
is  the  case  of  Van  Schuyver  v.  Mulford  (59  N.  Y.  426).  In 
that  case  the  will  of  M.,  by  separate  and  independent  clauses, 
gave  to  his  wife  the  rents,  income  and  profits  of  his  estate, 
real  and  personal,  during^  her  life,  to  the  extent  necessary  to 
her  support ;  and  in  case  they  were  insufficient,  he  directed 
his  executor  and  trustee  to  take  and  pay  to  her  from  the  body 
of  the  estate,  what  should  be  necessary  from  time  to  time- 
In  another  clause  he  bequeathed  the  rents,  income  and  profits 
after  the  death  of  his  wife  to  his  two  daughters  during  life, 
and  after  the  death  of  the  wife  and  daughters,  he  devised  and 
bequeathed  the  estate  to  the  issue  of  his  said  daughters  ;  and 
it  was  held  that  the  provision  for  tlie  wife  was  valid,  and 
would  be  sustained,  although  the  devise  over  was  void.  That 
case  is  so  like  this  that  no  other  authority  need  be  referred 
to  or  cited. 

Therefore,  the  trust  for  William  E.  Hoy  being  valid,  there 
is  nothing  out  of  which  to  satisfy  the  plaintiff's  judgment, 
and  there  is  no  ground  for  the  maintenance  of  this  action. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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John  Bbll,  Respondent,  v.  The  Mayor,  Aldermen  and  -^  ^^; 
Commonalty  of  the  City  of  New  York,  et  al.,  Impleaded,  1^  -^ 
etc.,  Appellants. 

A  contract  made  with  the  trustees  of  public  schools  of  a  ward  in  the  city 
of  New  York  for  the  construction  of  a  school-house,  is  a  contract  with 
an  incorporated  city  within  the  meaning  of  the  act  of  1873  (chnp.  3i5, 
Laws  of  1878),  giving  a  lien  to  any  person  performing  labor  or  furnish- 
ing materials  in  the  performance  of  a  contract  with  the  city  upon 
moneys  in  tlie  control  of  the  city,  due  or  to  grow  due  under  the  contract. 

Dannai  v.  Mayor,  etc.  (66  N.  Y.  585),  and  Sam  v.  Mayor,  etc,,  (70  N.  Y. 
450),  distinguished. 

The  board  of  education  is,  for  the  purposes  of  the  act,  the  department  or 
bureau  having  charge  of  the  work  in  which  to  file  the  notice  of  claim, 
and  a  filing  of  such  notice  with  the  clerk  of  the  board  and  with 
the  city  comptroller  is  a  fulfillment  of  the  requirements  of  the  act  in 
that  respect. 

(Argued  March  2, 1887;  decided  March  22, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  November  10,  ISSo,  which 
affirmed  judgments  in  favor  of  respondent  entered  upon  the 
report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

David  J.  Dean  for  appellants.  The  board  of  education 
and  school  trustees  of  the  city  of  New  York  constitute  an 
agency  for  the  administration  of  public  duty  not  pertaining 
to  the  corporate  functions  of  the  city,  but  administered  in 
behalf  of  the  people  of  the  State,  and  the  board  is,  therefore, 
independent,  capable  of  making  its  own  contracts,  and  liable 
to  be  called  upon  to  respond  to  the  liabilities  which  it  incurs. 
(Ham  V.  Mayor^  etc.,  70  N.  Y.  459 ;  Miller  v.  Mayor,  etc.,  3 
Hun,  35;  Tredwdl  v.  Mayor,  etc,,  1  Daly,  123.  Gilder- 
sleeve  V.  Bd.  of  Educai,ion,  17  Abb.  201 ;  Bell  v.  Vanderhilt, 
67  How.  332.)  The  notices  filed  in  June  and  July  were 
ineffectual  to  create  any  lien  because  at  that  time  there  was  no 
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statutory  provision  authorizing  a  lien.  {Ji'ly  v.  Holton,  15 
N.  Y.  595 ;  People  v.  Carnal,  6  id.  463 ;  Benton  v.  Wick- 
wire,  54  id.  226.)  The  board  of  education  is  not  a  "  depart- 
ment" or  "bureau"  of  the  city  government.  {Ham  v. 
Mayor,  etc,  70  N.  Y.  459 ;  Dannat  v.  Mayor,  etc.,  ^^  id. 
585;  McChLsky  v.  GromweU,  7  id.  602;  Benton  v.  Wick- 
wire,  64  id.  226;  RdberU  v.  Fowler,  3  E.  D.  S.  632; 
Mushlitte  V.  Silvermann,  50  N.  Y.  360  ;  Rafter  v.  Sullivan^ 
13  Abb.  263 ;  People  v.  Comptroller,  77  X.  Y.  45.)  The 
city  paid  the  $11,000  before  the  passage  of  the  act  which 
gave  the  plaintiff  right  to  a  lien,  and  the  city  thus  acquired 
a  right  to  be  free  from  any  other  claim  or  demand  in  respect 
thereto.  {Dash,  v.  Van  Kleek,  7  Johns.  477;  Jaxikson  v. 
Yan  Zandt,  12  Johns.  169 ;  Palmar  v.  Conley,  4  Den.  374 ; 
Dwarris  on  Stat.  677.) 

Joseph  Fettretch  for  respondent.  Filing  the  notice  of  claim 
with  the  clerk  of  the  board  of  education  was  a  suflScient  filing 
with  the  head  of  the  "  department "  or  "  bureau."  {Murphy 
V.  City  of  Buffalo,  38  Hun,  49.)  If  the  legislature  possess 
the  power  to  authorize  an  act  to  be  done,  it  can,  by  a  retro- 
spective act,  cure  the  evils  which  existed,  because  the  power 
thus  conferred  has  been  irregularly  executed.  {Thompson  v. 
Lee  Co.,  3  Wall.  327 ;  People  v.  Mitchell,  35  N.  Y.  552 ; 
Hardenhurg  v.  Van  Keuren,  4  Abb.  [N.  0.]  48.)  The  doc- 
trine that  statutes  which,  even  by  their  terms  are  not  retro- 
spective, shall  not  be  so  construed,  does  not  apply  to  remedial 
statutes  which  maybe  of  a  retrospective  nature,  provided  they 
do  not  impair  contracts  or  disturb  absolute  vested  rights,  and 
only  go  to  confirm  rights  already  existing,  and  in  furtherance 
of  the  remedy  by  curing  defects  and  adding  to  the  means  of 
enforcing  obligations.  {Brower  v.  Bowers,  1  Abb.  Ct.  Ap. 
Dec.  223.)  There  is  a  distinction  between  the  change  of  a 
contract  and  a  change  of  the  remedy  to  enforce  the  perform- 
ance of  the  contract  {Stocking  v.  Hwat,  3  Denio,  276,  277 ; 
Van  Rensselaer  v.  Snyder,  3  Kern.  299.)  It  cannot  be 
claimed  that  the  obligations  of  contracts  are  impaired  so  long 
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as  contracts  were  submitted,  without  legislative  interference, 
to  tlie  ordinary  and  regular  course  of  justice,  and  the  existing 
remedies  were  preserved  in  substance  and  with  integrity. 
{Solmes  V.  Lansing j  3  Johns.  Cas.  74,  76 ;  Morse  v.  Oovld^ 
1  Kern.  281,  286,  287;  Curtis  v.  Whitney,  13  Wall.  70.) 
The  act  of  1881  authorized  the  enforcement  of  plaintiiFs 
claim  under  the  act  of  1S78.  {People  ex  rd,  Wetherbee  v. 
Supers,  70  K  T.  235 ;  SiillweU  v.  May<yr,  etc.,  19  Abb  .Pr. 
387.)  It  was  competent  for  the  legislature  to  pass  the  law  of 
1881,  and  to  render  valid  proceedings  which  would  be  other- 
wise invalid.  {People  ex  rd.  Nt^wburgh  v.  Plank-road  Go., 
86  N.  Y.  1.)  The  defendants,  the  mayor,  etc.,  are  to  be  treated 
as  parties  to  the  contract.  {Mech.  cfe  Tr.  Bk.  v.  Mayor, 
etc.,  15  W.  Dig.  263.) 

Peckha^i,  J.  This  action  is  brought  against  the  defendant, 
the  mayor,  etc.,  to  foreclose  a  lien  upon  certain  moneys 
alleged  to  be  in  the  hands  of  the  comptroller  of  the  city  of 
New  York  for  the  pnrpose  of  paying  the  amount  due  on  a 
contract  between  the  defendant,  Vanderbilt,  and  the  defend- 
ants Surland  and  others,  who  were  trustees  of  public  schools 
in  the  twelfth  ward  of  the  city  of  New  York,  whereby 
Vanderbilt  was  to  do  the  mason  work  on  a  building  to  be 
erected  for  school  purposes  in  such  ward.  The  other  defend- 
ants were  lienors  who  filed  their  claims  upon  the  same 
moneys.  The  plaintiff  and  the  other  lienors  were  individuals 
who  furnished  the  materials  to  Vanderbilt  to  enable  him  to 
complete  his  contract  above  referred  to,  and  such  materials 
went  into  the  construction  of  the  school-house. 

Upon  the  view  taken  by  us  in  this  case  the  only  question 
in  it  arises  upon  the  construction  of  the  act  (chap.  315,  Laws 
of  1878)  entitled  "An  act  to  secure  the  payment  of  laborers, 
mechanics,  merchants,  traders  and  persons  furnishing  materi- 
als towards  the  performing  of  any  public  work  in  the  cities 
of  the  State  of  New  York."  It  is  conceded  if  that  act  apply 
to  this  case  the  judgment  herein  is  right.  Prior  to  its  passage 
there  was  no  law  by  which  any  lien  could  attach  upon  public 
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buildings  or  upon  the  moneys  due  from  a  city  to  the  contractor 
who  did  any  work  thereon.  The  courts  had  held  that  such 
great  inconvenience  might  result  from  the  sale  of  public 
buildings  to  satisfy  a  lien  that  express  and  clear  provisions  of 
the  statute  must  be  shown  to  permit  it.  {Darlington  v. 
JUayory  etc.y  31  N.  Y.  164: ;  Poillon  v.  Mayor ,  etc.^  47  id.  666 ; 
Leonard  v.  City  of  Brooklyn^  71  id.  498.)  To  give  some 
security  to  those  who  furnished  supplies  or  did  work  for  the 
contractor  on  public  works  in  cities  this  act  was  passed. 
The  counsel  for  the  city  challenges  this  contract  as  not  being 
made  with  an  incorporated  city,  as  required  by  the  provisions 
of  the  act,  for  he  says  that  the  school  trustees  who  signed  it 
were  part  of  the  educational  system  of  the  State  and  did 
not  represent  the  city  or  act  in  its  behalf,  and  he  cites  the 
well  known  cases  of  Dannat  v.  Mayor^  etc.  {^^  K.  Y.  585), 
and  Ham  v.  Mayor^  etc.  (70  id.  459),  and  several  others  of 
like  nature  to  prove  the  correctness  of  his  position.  The 
Dannat  case  was  where  the  contractor,  to  do  the  carpenter 
work  oa  a  school-house  in  New  York,  bought  lumber  of 
plaintiff  and  gave  him  an  order  on  the  board  of  public  instruc- 
tion for  his  payment  when  the  next  installment  under  his 
contract  should  become  due,  and  the  order  was  presented  to 
and  left  with  the  board.  After  the  next  installment  became 
due  the  plaintiff  presented  his  claim  to  the  comptroller  and 
demanded  its  adjustment  by  him,  which  he  neglected  to  make 
and  also  refused  to  pay  the  amount  of  the  order.  This 
court  held  that  the  system  of  audits  and  payments  of  accounts 
provided  by  the  act  of  1873,  reorganizing  the  government  of 
New  York,  applied  to  all  payments  from  the  city  treasury, 
including  payments  from  school  moneys  upon  Contracts  of 
the  board  of  education,  and  that  tlie  act  of  1851,  relating  to 
the  common  schools  of  the  city,  remained  in  force. 

Thus,  to  obtain  payment  upon  a  contract  with  the  board  of 
education,  it  was  necessary  for  the  board  to  give  its  draft  on 
the  chamberlain  as  prescribed  in  the  act  of  1851,  and  this  was 
to  be  delivered  by  the  payee  to  the  finance  department  as  its 
voucher,  and  the  other  requisites  of  the  act  of  1873  were  to 
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be  complied  with  before  the  payment  could  be  secured. 
This  was  not  done  in  that  case,  and  consequently  the  plaintiff 
was  not  successful  in  his  action.  The  case  is  cited  to  s]^ow 
the  separate  and  independent  character  of  the  board  of 
education  and  that  it  drew  its  own  drafts  and  had  its  own 
system  outside  of  the  city  government. 

The  Ham  case  was  that  of  an  action  brought  against  the 
city  to  recover  damages  for  injuries  alleged  by  the  plaintiff 
to  have  been  sustained  by  him  to  his  property  in  a  certain 
house  because  of  the  alleged  negligent  acts  of  some  of  the 
employes  of  the  department  of  public  instruction.  The  lia- 
bility was  sought  to  be  placed  upon  the  doctrine  of  respondeat 
superior^  which  rests  upon  the  right  of  the  employer  to  select 
his  servants  and  to  discharge  them,  and,  while  in  his  service, 
to  direct  and  control  them.  All  this  was  held  to  be  lacking 
in  that  case,  and  that  the  department  of  public  instruction, 
although  formally  constituted  a  part  of  the  city  government 
(by  the  law  as  it  stood  in  1871,  subsequently,  and  in  1873, 
altered),  yet  it  was  charged  with  the  performance  of  duties, 
not  local  or  fcorporate,  but  relating  and  belonging  to  an  admin- 
istrative brandi  of  the  State  government  and  that  such  board 
had  exclusive  authority  as  to  the  employment  and  control  of 
subordinates  and  servants. 

Both  these  cases  may  and  should  stand  in  full  force  and  still 
it  can  be  held  that  this  contract  was  made  with  an  incorporated 
city  within  the  meaning  of  this  act  of  1878. 

In  the  first  place  there  can  be  no  reason  given  for  inten- 
tionally excluding  such  a  contract  from  the  provisions  of  the 
act. 

The  moneys,  to  pay  for  services  or  materials,  performed  or 
furnished  under  all  contracts  of  that  nature,  are  raised  by  the 
taxation  machinery  of  the  city  and  are  paid  into  the  city  treas- 
ury to  be  paid  out  in  the  same  way  as  other  city  moneys  and 
by  the  same  city  comptroller.  The  lot  upon  which  the  build- 
ing was  to  be  erected  was  owned  by  the  city  and  the  building 
■would  be  its  property,  but  under  the  control  for  school  purposes 
of  the  board  of  education.     Such  a  contract  is,  therefore,  within 
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every  reason  that  operates  in  that  of  a  technical  and  formal 
contract  with  the  city  by  its  corporate  title.  Did  the  legisla- 
ture, by  the  use  of  the  words  in  the  first  section  of  the  act  — 
"  Any  contract  made  between  any  person  or  persons  and  any 
incorporated  city  in  the  State  of  New  York,"  mean  to  include 
only  such  technical  contracts  as  above  referred  to,  or  did  it  not 
also  mean  to  include  in  its  beneficent  provisions  a  contract 
made  by  somebody  acting  under  authority  of  law,  yet  in  fact 
and  substance  for  the  city,  in  regard  to  a  public  work,  the  title 
to  which  was  in  an  incorporated  city  and  was  to  be  paid  for 
by  the  moneys  in  its  treasury,  raised  by  taxation  and  disbursed 
by  its  own  officer  ?  The  exact  and  literal  wording  of  an  act 
may  sometimes  be  rejected,  if,  upon  a  survey  of  the  whole 
act  and  the  purpose  to  be  accomplished  or  the  wrong  to  be 
remedied,  it  is  plain  that  such  exact  or  literal  rendering  of  the 
words  would  not  carry  out  the  legislative  intent,  and  the  title 
of  an  act  may  be  regarded  also  for  the  same  purpose  of  arriv- 
ing at  the  real  meaning  of  the  legislature.  {Smith  v.  PeoplCy 
47  N.  Y.  330 ;  People  ex  reL  West  F,  Ins.  Co.  v.  Davenport, 
91  id.  574.)  By  the  title  the  purpose  of  this  act  is  evident 
and  would  include  just  such  a  case  as  is  now  before  us.  And 
while  if  the  legislative  meaning  in  the  words  used  by  it  in 
the  body  of  the  act  were  plain  and  free  from  any  ambiguity, 
those  words  would  control  the  title,  yet  such  is  not  the  case 
here. 

The  section  speaks  of  a  contract  between  a  person  and  an 
incorporated  city.  Can  it  be  contended  that  a  lawful  agent 
of  the  city  could  not  make  a  contract  in  its  behalf  within  the 
scope  of  his  authority  and  within  the  meaning  of  this  section, 
although  not  in  so  many  words  using  the  corporate  title  of  the 
city  in  the  contract  ?  And  cannot  an  individual  or  even  a 
body  corporate  be  an  agent  of  the  city  under  this  act  and  to 
carry  out  its  object,  and  yet,  for  all  other  purposes,  be  a  sep- 
arate and  distinct  entity?  The  question  is,  what  is  a  contract 
between  one  person  and  an  incorporated  city,  within  tho 
meaning  of  this  act  ?  Is  the  answer  so  absolutely  free  from 
doubt  as  to  preclude  the  reference  to  the  title  or  the  manifest 
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purpose  of  the  act,  and  the  condition  of  the  subject  before  its 
passage  ?     It  is  thought  not. 

It  is  seen  that,  before  its  passage,  persons  in  the  situation  of 
the  plaintiff  had  no  lien  upon  buildings  or  moneys  due  or  to 
grow  due  under  the  contract.  The  lien  existed  in  all  cases 
except  in  regard  to  public  works.  The  reason  for  including 
such  a  contract  as  this  is  plainly  just  as  strong  as  if  the  trustees 
of  the  school  board  had  been  a  formal  part  of  the  city  govern- 
ment. We  think  it  was  not  necessary  that  they  should  be 
such  formal  part  in  order  to  act  substantially  and  for  the  pur- 
2>ose  of  this  act  as  the  agents  of  the  city,  legally  appointed, 
and  as  such  executing  on  behalf  of  the  city  this  contract. 

It  is  not,  of  course,  very  important,  but  it  appears  that  this 
was  the  capacity  in  which  the  trustees  of  the  school  district 
themselves  thought  they  were  acting,  for  in  the  contract  is 
this  provision :  "  This  contract  shall  enure  to  the  benefit  of 
the  board  of  education  and  of  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York,  as  well  as  the  parties  of 
the  first  part,  either  of  whom  shall  have  a  right  of  action 
under  the  same  to  maintain  and  prosecute  any  interest,  right 
or  power  hereby  reserved  to  or  vested  in  the  parties  of  the 
first  part."  The  city  has  recognized  the  agency  of  the  school 
trustees  by  payments  made  under  the  contract  to  the  contrac- 
tor before  the  filing  of  any  liens. 

It  is  further  urged,  in  amplification  of  the  argument  upon 
the  part  of  the  city,  that  there  was  in  this  case  no  head  of  a 
city  department  or  bureau  in  which  to  file  a  notice  of  claim 
under  the  second  section  of  the  act  in  question,  because  the 
board  of  education  or  the  trustees  of  public  schools  of  the 
twelfth  ward  formed  no  such  department  or  bureau  of  the  city 
government  within  the  cases  above  cited.  But  having  so  con- 
strued the  first  section  of  the  act  as  to  include  a  case  of  this 
kind,  and  holding  that  a  contract  such  as  this  was  a  contract 
substantially  and  for  the  purpose  of  the  act,  with  an  incor- 
porated city,  there  is  no  difficulty  in  holding  that  for  the  same 
purpose  the  board  of  education  was  the  department  or  bureau 
having  charge  of  the  work  and  the  comptroller  of  the  city 
SicKBLS  —  Vol.  LX.      19 


146  People  v.  Fitzgerald.  [March, 

{Statement  of  case 

was  the  financial  officer  thereof,  and  that  a  tiling  of  the  notice 
of  lien  with  the  clerk  of  the  board  and  with  the  comptroller 
was  a  fulfillment  of  the  provision  of  that  section  of  the  act. 

Coming  tx)  tlifise  conclusions,  it  becomes  unnecessary  to 
consider  the  effect  of  the  passage  of  the  act  of  18SI  or  the 
giving  of  the  bond  of  indemnity  to  the  comptroller.  The 
judgment  of  the  Common  Pleas  should  be  affirmed  with  costs* 

All  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
EucEBiA  Fitzgerald,  Appellant. 

The  provision  of  the  Penal  Code  (§  811),  describing  the  offense  of  body- 
stealing,  and  providing  for  the  punishment  thereof,  does  not  apply  ta 
public  examinations  made  by  legally  constituted  authorities  for  the 
purpose  of  ascertaining  whether  crime  has  been  committed  in  producing 
the  death  of  the  person  whose  body  was  exhumed,  although  some  of 
the  proceedings  of  the  officer,  under  whose  directions  the  examination 
was  made,  were  irregular. 

Where,  therefore,  upon  application  of  defendant  and  upon  affidavits 
sufficient  to  give  jurisdiction,  a  coroner  directed  the  exhumation  of  a 
body  for  the  purpose  of  &  post  mortem  examination  to  determine  whether 
the  deceased  was  murdered,  and  the  body  was  accordingly  exhumed 
and  an  examination  had  witliout  impanneling  a  jiiry.  HsUf,  that,  con- 
ceding the  proceeding  was  irregular,  an  indictment  under  said  pro- 
vision could  not  be  sustained,  and  this,  without  regard  to  the  motivea 
which  actuated  defendant;  that  if  she  had  committed  any  offense  it 
was  not  that  of  body  stealing. 

(Argued  March  8,  1887;  decided  March  23,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  11,  1887,  which  affirmed  a  judgment  of  the 
Court  of  Oyer  and  Terminer  of  the  county  of  Chemung, 
entered  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  body  stealing. 

The  facts,  as  stated  in  the  dissenting  opinion  of  Hardin,  J., 
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in  the  court  below,  are  as  follows  :  General  Irvine  died  in  the 
city  of  San  Francisco  on  the  night  of  Noveml^er  12,  1882, 
suddenly,  having  during  the  day  been  out  gunning,  returning 
to  his  home  in  tlie  evening,  after  partaking  of  a  h'ght  repast, 
consisting  of  tea,  eggs,  cold  meat,  and  bread  and  butter,  pre- 
pared by  his  wife  Phoebe, who  with  their  daughter,  Mi-s.  Merkle, 
were  occupying  apartments  together.  Soon  after  partaking  of 
the  refreshments  he  became  distressed  and  made  complaints  of 
internal  pains.  The  daughter  left  for  a  physician,  and,  upon 
returning,  they  found  that  death  had  taken  place.  The 
remains  were  taken  that  night  to  the  rooms  of  an  undertaker 
and  they  were  subsequently  embalmed,  and  on  the  fourth  of 
December  were  conveyed  by  the  widow  and  daughter  to 
the  city  of  Elmira,  where  they  were  interred  in  Woodlawn 
Cemetery. 

About  a  year  after  the  death  inquiry  was  instituted  as  to 
the  cause  tliereof,  and  the  defendant  employed  a  detective 
named  Nealson,  who  visited  the  city  of  Elmira,  and  returned 
to  San  Francisco  and  made  a  report  to  the  defendant,  who 
then  applied  to  the  undertaker  who  embalmed  the  body,  and 
to  Dr.  Wooster,  the  deceased's  intimate  friend  and  physician, 
who  had  viewed  the  body,  and  they  gave  affidavits  of  certain 
facts  within  their  knowledge. 

In  the  affidavit  of  Dr.  Wooster,  subscribed  March  11, 1885, 
in  connection  with  the  statement  of  facts  he  adds,  "  In  my 
opinion  he  was  firet  poisoned  in  his  food  or  drink  and  then 
when  in  agony  from  the  effects  of  the  dose  he  was  struck  on 
the  head  to  stop  his  contortions  and  groans." 

Porter,  the  undertaker,  stated  in  the  affidavit  subscribed  by 
him,  the  condition  of  the  remains  when  he  received  them,  and 
that  sundry  persons  ^  iewed  the  remains,  "  atnong  others,  Dr. 
Wooster,  who  remarked  that  to  him  it  looked  as  having  been 
poisoned." 

With  these  papers  in  her  possession,  the  defendant  visited 
the  city  of  Elmira,  where  she  met  the  detective,  Nealson.  She 
sought  legal  counsel  as  to  the  method  to  be  pursued  in  order 
to   invertigate  whether   General  Irvine  died  a  natural  or 
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unnatural  death.  She  consulted  an  attorney,  who  advised  her 
that  the  coroner  of  the  county  of  Chemung  had  jurisdiction 
to  hold  an  inquest  over  the  remains  and  that  the  "  papers 
upon  their  face  authorized  him  (the  coroner)  or  were  sufficient, 
upon  wliich  he  might  exercise  his  discretion  in  the  matter." 

Tlie  defendant  and  Nealson  visited  the  office  of  Dr.  Keilly, 
the  coroner  of  the  county  of  Chemung,  and  held  a  convei*8a- 
tion  in  regard  to  the  circumstances  attending  tlie  death  of  the 
deceased.  The  affidavits  of  Porter  and  Dr.  Wooster  were 
presented  to  the  coroner  and  the  defendant  asked  Dr.  Keilly 
"to  do  his  duty  as  a  coroner;  to  examine  and  see  if  the 
proofs  were  sufficient  to  authorize  him  in  proceeding, "  and 
"  that  she  wished  the  body  to  be  taken  up  and  the  stomach  or 
some  part  of  it  to  be  analyzed  to  see  if  there  was  any  trace  of 
poison  there.  She  made  the  request  that  the  evidence  should 
be  produced  if  it  was  there." 

After  that  interview  Coroner  ReiUy  determined  to  proceed 
in  the  premises.  He  visited  Nathan  Baker,  superintendent 
of  Woodlawn  cemetery,  at  his  house  and  said  to  him, 
"  That  he  had  evidence  to  satisfy  him  that  a  wrong  had  been 
perpetrated,  or  sufficient  to  warrant  him  in  making  an  exami- 
nation of  the  body  of  General  Irvine.  *  *  *  That  he 
had  sufficient  grounds  of  acting  and  he  asked  Baker,  the 
superintendent,  to  act,"  showing  him  one  of  the  affidavits  and 
stating  that  he  had  othera.  Thereupon  the  superintendent 
determined  to  act  in  the  premises  and  facilitate  the  proceed- 
ings in  behalf  of  the  coroner.  ■  Thereupon  directions  were 
given  Abbott,  the  sexton,  to  open  the  grave  and  remove  the 
remains  to  the  vault. in. the_^ cemetery  for  the  purpose  of  an 
examination,  i 

Reilly,  the  coroner,  also  applied  to  Dr.  Wey  to  become  one 
of  two  physicians  to  make  the  examination,  and  on  the  even- 
ing of  the  eighth  of  April  Reilly  visited  tlie  office  of  Wey, 
Aritli  Nealson,  avowing  that  he  had  fall  authority  in  the 
premises  "  to  conduct  an  examination  and  have  an  examina- 
tion made  by  the  physicians."  The  hour  was  fixed  for  an 
examination  at  ten  the  next  morning  and  Reilly  informed  Wey 
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that  he  would  "notify  Dr.  Squires  *  *  *  and  we  might 
expect  to  meet  at  the  receiving  vault  in  Woodlawn  cemetery  " 
at  ten  the  next  morning.  Accordingly  they  met  the  next 
morning  at  the  receiving  vault  in  Woodlawn  cemetery,  where 
the  physicians  found  Coroner  Keilly  and  Nealson  and  Baker 
and  Abbott.  The  body  was  found  "  lying  in  a  coffin  or  casket  on 
the  floor  of  the  receiving  vault.  The  coroner  made  a  minute 
of  the  nature  of  the  covering  of  the  coffin  and  its  handles  and 
the  plate  and  the  descriptions  of  every  other  matter  connected 
therewith.  Drs. Wey  and  Squires  raised  the  head  and  shoulders 
of  the  body  and  after  carefully  scrutinizing  the  face  and  the 
coroner  making  a  minute  thereof,  a  careful  examination  was 
made  of  the  head,  and  the  stomach  and  duodenum,  and  certain 
other  parts  of  the  body  were  removed  and  delivered  to  Dr. 
fleilly,  who  placed  them  in  a  vessel  he  had  prepared  for  that 
purpose. 

After  the  examination  the  coroner  went  over  to  the  house 
of  Abbott,  the  sexton,  in  the  cemetery  grounds,  where  Baker 
suggested  the  propriety  of  having  a  coroner's  jury  and  Wey 
replied :  "  It  is  too  late  for  such  a  proceeding." 

Baker  testified  that  he  was  present  at  the  request  of  the 
coroner  to  identify  the  remains,  and  that  he  did  so  identify 
them,  and  that  he  was  sworn  upon  that  point  by  the  coroner ; 
that  wliile  at  the  vault  he  had  a  conversation  with  Dr.  Reilly, 
the  coroner,  and  he  adds:  ''Dr.  Reilly  and  myself  con- 
versed for  a  few  minutes  about  having  a  jury  and  I  said  to 
Dr.  Heilly  there  was  enough  within  the  bounds  of  the  ceme- 
tery to  make  up  a  jury,  and  he  asked  if  I  would  have  thorn 
all  come  to  the  house,  and  I  so  ordered,  and  they  came. 
I  think  there  were  five  men  that  came  off  the  cemetery.  I 
tliink  there  were  nine  men  there  then.  When  I  had  sent  for 
the  men  I  went  back  to  the  house  and  did  not  go  in  the  vault 
again.     About  that  time  Dr.  Wey  came  over  to  the  house." 

He  also  testifies  that  he  held  a  conversation  with  Dr.  Wey 
and  stated  as  follows:  "Dr.  Reilly  has  seemed  to  think 
it  advisable  to  have  a  jury.  There  are  men  enough  here  to 
have  a  jury  without  delaying,  and  there  are  men  enough ;  they 
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are  already  here  ;  and  Dr.  Wey  said  it  was  of  no  use  ;  that  if 
there  was  anything  found  to  show  that  this  man  died  from 
any  causes  other  than  natural  causes  tlie  whole  procedure 
would  have  to  go  to  California,  and  this  jury  would  never  be 
lieard  of  again.  I  stepped  out  of  doors  and  Reilly  was  coming 
over  from  the  vault,  and  he  had  not  yet  come  in  the  house ; 
and  I  said  Dr.  Wey  thinks  it  is  entirely  useless  to  have  a  jury, 
and  I'  don't  wish  to  urge  this  matter  one  way  or  the  other, 
doctor ;  and  Dr.  Wey  came  out  and  he  repeated  to  Dr.  Reilly 
what  he  had  said  to  me  in  the  house,  that  it  was  no  use  to 
have  a  jury,  and  he  gave  his  reasons  as  I  have  stated." 

No  jury  was,  in  fact,  sworn  to  hold  an  inquest.  The 
remains  were  recoflSned  and  returned  to  the  grave,  except  the 
parts  removed  therefrom  as  already  stated. 

Jacob  Schwartz  for  appellant.  Any  coroner  of  Chemung 
county  had  jurisdiction  to  hold  an  inquest  over  the  body  of 
General  Irvine.  (Smith  on  Coroners,  620 ;  Code  of  Crim. 
Pro.  §  773.)  The  defendant  cannot  be  convicted  of  being 
concerned  in  the  crime  of  stealing  the  body  of  General  Irvine, 
or  of  having  counseled,  commanded,  induced  or  procured 
another  to  commit  the  crime  of  stealing  it,  the  body  not 
having  been  exhumed  without  authority  of  law.  (Penal  Code, 
§§  29,  311;  8  R.  S.  [5th  ed.]  968,  969;  Smith  on  Coroners, 
620 ;  Criafield  v.  Ferine,  15  Hun,  200 ;  81  K  Y.  622.) 

John  B.  Stcmchfield  for  respondent.  Tlie  death  of  Irvine 
having  taken  place  in  the  State  of  California,  and  the  inter- 
ment of  the  body  in  the  county  of  Chemung  in  the  State  of 
New  York,  a  coroner  of  that  county  had  no  jurisdiction  to  act 
in  the  premises.  {Reg.  v.  G.  W.  B.  Co.,  42  E.  C.  L.  R. 
[3  Q.  B.]  333 ;  1  Russ.  on  Cr.,  754 ;  Code  of  Crim.  Pro.  §§  73, 
774.)  In  this  State  a  coroner's  court  is  a  court  of  inferior 
jurisdiction,  not  of  record.  When  sued  for  an  act  done  by  him 
in  his  official  capacity,  in  order  to  justify,  he  must  show  that 
he  had  authority  to  do  the  act  complained  of.  Nothing  will 
be  implied  in  his  favor.  {Crisfisld  v.  Perine,  15  Hun,  201.) 
At  common  law  it  was  essential  to  the  validity  of  a  coroner^s 
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inquisition,  that  the  jury  should  view  the   body,     (^ex  v. 
Ferrandy  3  B.  &  Aid.  260.) 

Eapallo,  J.  The  facts  of  this  extraordinary  case  are  fully 
stated  in  the  dissenting  opinion  of  Hardin,  J.,  at  General 
Term.  We  should  content  ourselves  with  concurring  in  that 
opinion,  were  it  not  that  it  simply  orders  a  new  trial  for  errors 
in  the  charge,  for  refusals  to  charge,  wliile  we  think  that 
it  should  have  gone  farther  and  have  held  that  the  facts  of 
the  case  did  not  establish  a  crime  punishable  under  the  statute 
against  body  stealing  (^Penal  Code,  §  311),  under  which  the 
prisoner  was  indicted  and  convicted,  and  which  is  in  the  follow- 
ing words :  "  Sec.  311 .  A  person  who  removes  the  dead  body  of 
a  human  being,  or  any  part  thereof,  from  a  grave,  vault  or  other 
place  where  the  same  has  been  buried,  or  from  a  place  where 
the  same  has  been  deposited  while  awaiting  burial,  without 
authority  of  law,  with  intent  to  steal  the  same,  or  for  the  pur- 
pose of  dissection,  or  for  the  purpose  of  procuring  a  reward 
for  the  return  of  the  same,  or  from  malice  or  wantonness,  is 
pun'shable  by  imprisonment  for  not  more  tlian  five  years,  or 
by  a  fine  not  exceeding  one  thousand  dollars,  or  both." 

This  statute  describes  every  kind  of  "  body  stealing  "  known 
to  the  law.  The  addition  inserted  in  the  Penal  Code,  "  or  for 
the  purpose  of  obtaining  a  reward  for  the  same,"  was  the  only 
substantial  change  made  since  the  Revised  Statutes,  in  the 
definition  of  this  heinous  crime. 

The  intent  of  the  statute  is  manifest.  It  certainly  was  not 
intended  to  apply  to  exhumations  made  by  legally  constituted 
public  authorities  for  the  purpose  of  ascertaining  whether 
crime  has  been  committed  in  producing  the  death  of  the 
person  whose  body  is  exhumed.  When  the  exhumation  is 
made,  not  secretly,  but  publicly,  on  open  application  to  the 
officer  of  justice  charged  with  the  duty  of  inquiring  into 
the  cause  of  death  of  any  person  whose  body  is  brought 
within  his  jurisdiction,  it  is  a  total  misapplication  of  the 
statute  against  body  stealing  to  use  it  for  the  purpose  of 
imposing  its  punishment  on  all   persons   concerned  in   the 
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exhumation,  in  case  any  proceedings  of  the  oflScer,  under 
whose  direction  it  was  made,  should  be  found  to  be  irreo^ular. 

The  irregularity  alleged  in  this  case  in  the  conduct  of  tlie 
coroner  is  that  he  did  not  impanel  a  jury  before  he  ordered 
the  2)08t  mortem  examination  to  be  made  by  the  piiysicians 
whom  he  summoned  for  the  purpose.  A  sufficient  n amber 
of  persons  to  form  a  jury  was  assembled  by  direction  of  the 
coroner,  but  the  jury  was  not  drawn  and  impaneled.  I  refer 
to  the  opinion  of  J  udge  Hakdin  as  correctly  stating  tlic  facts, 
which  wo  have  verified  by  an  examination  of  the  testimony. 

The  point  of  law  is  debatable  whether  &j)08t  mortem  should 
take  place  before  tlie  coroner  has  impaneled  a  jury.  But  it 
is  settled  that  the  j>08t  m/yrtem,  should  not  be  in  the  presence 
of  the  jury,  and  that  they  are  to  be  instructed  by  the  testi- 
mony of  the  physicians  who  are  designated  by  the  coroner  to 
make  it.  The  dissection  by  order  of  the  coroner  is  expressly 
authorized.  (Penal  Code,  §  308;  Crisfield  v.  Perhie^  15 
Hun,  202;  affirmed,  81  K  Y.  622.) 

If,  as  in  England  at  one  time,  the  findings  of  the  coroner's 
jury  were  to  stand  as  an  indictment  by  a  grand  jury,  some 
point  might  be  made  on  behalf  of  the  accused,  as  to  the 
validity  of  the  inquest  in  such  a  case  as  this.  But  to  resort 
to  those  questions  for  the  purpose  of  supporting  an  indict- 
ment for  body  stealing,  under  the  circumstances  of  this  case, 
is  quite  unreasonable.  In  the  present  case  the  defendant 
communicated  to  the  coroner,  in  the  form  of  affidavits,  whether 
legally  authenticated  or  not  is  immaterial,  information  wliich 
should  have  induced  any  magistrate,  not  neglectful  of  his 
duty,  to  believe  that  he  ought  to  investigate  the  matter  pre- 
sented to  him.  Those  affidavits  made  a  strong  case  to  lead  the 
coroner  to  believe  that  a  murder  had  been  committed,  and  that 
an  examination  of  the  body,  which  was  within  his  jurisdiction, 
would  disclose  the  fact.  The  defendant  sought  an  examination 
of  the  body.  She  asked  the  coroner  to  do  his  duty,  and  to 
examine  the  body.  Whatever  motives  may  have  influenced 
her,  no  one  can  suppose  that,  however  unfounded  her  belief 
might  have  been,  there  was  not  sufficient  in  the  papers  she 
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presented  to  the  coroner,  to  justify  his  action,  and  there  is 
no  pi-etense  that  the  affidavit  of  Dr.  Wooster,  which  she  pro- 
duced, had  been  in  any  manner  influenced  by  her.  Her 
silence  during  several  years  after  the  death  of  Gen.  Irvine,  is 
the  main  argument  against  the  bona  jidea  of  her  charge,  and 
it  is  said  that  her  desire  was  not  so  much  the  punishment 
of  crime,  as  to  obtain  some  pecuniary  advantage  for  herself 
by  making  defamatory  charges.  However  this  may  be,  if 
she  committed  a  wrong,  it  was  not  the  crime  of  body  steal- 
ing, and  on  this  ground  the  conviction,  and  the  judgment  of 
the  General  Term  affirming  it,  should  be  reversed  and  the 
prisoner  discharged. 

All  concur. 

Judgment  reversed. 


WnxiAM  J.  Stms  et  al.,  as  Executors,  etc.,  Appellants,  v.  The 
Mayor,  Aldermen  and  Commonalty  of  the  Cfty  of  New 
Yore  et  al.,  Kespondents. 

A  covenant  in  a  lease  providing  for  renewals  will  not  be  so  construed  as 
to  create  a  perpetuity. 

A  lease  from  the  city  of  New  York  contained  a  covenant  on  the  part  of 
the  landlord  to  re-lease  for  a  term  of  twenty-one  years,  *'with  a 
like  covenant  for  future  renewals  as  is  contained  in  this  present 
Indenture."  At  the  expiration  of  the  term  the  landlord  executed  a 
new  lease  for  the  specified  term,  with  a  covenant  therein  providing 
for  a  re-lease  for  the  term  of  twenty-one  years.  The  third  lease  was 
executed  with  no  covenant  therein  providing  for  a  renewal,  but  the 
tenant  covenanted  at  the  end  of  the  term  to  suiTender  the  premises. 
A  short  time  prior  to  the  expiration  of  the  third  lease,  the  landlord 
Bold  the  premises.  In  an  action  to  reform  the  last  two  leases  by  inserting 
therein  covenants  for  further  renewals  and  to  enforce  the  last  lease  as 
BO  reformed,  lieidy  that  the  language  of  the  original  lease  was  satisfied  by 
giving  the  lessee  the  rignt  to  two  renewals;  that  the  acceptance  of  the 
two  renewals  gave  a  practical  construction  by  the  parties,  entitled  to 
great  weight  in  determining  the  intent;  but,  in  any  event,  under  the  last 
lease  the  tenant  could  claim  no  right  to  the  premises  after  its  termination, 
and  in  the  absence  of  proof  of  mistake  or  fraud,  there  was  no  ground  for 
a  reformation  thereof;  and  that  therefore  an  action  was  not  maintainable. 
Sickels— Vol.  LX.  20 
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'J'he  action  was  brought  by  plaintiffs  as  executors,  the  judgment  gave 
defendants  costs  and  directed  execution  therefor.  Held,  that  the  judg- 
ment was  proper  (Code  of  Civil  Pro.  §  3246),  except  the  provision  for 
execution;  that  the  judgment  could  be  enforced  by  execution  only 
when  allowed  by  the  surrogate  (Code  of  bivil  Pro.  g§  1825,  1836);  but 
that  the  informality  should  have  been  corrected  by  motion,  not  upon 
appeal  from  the  judjs^ment. 

After  verdict  had  been  directed  for  defendants^  plaintiffs  moved  for  a  new 
trial  on  the  judge's  minutes,  the  motion  was  denied.  After  entry  of 
judgment  plaintiff  appealed  from  the  order  denjrlng  the  motion  and  from 
the  judgment;  both  order  and  judgment  were  affirmed,  and  the  court 
awarded  to  defendants  separate  costs  on  both  appeals.  Held,  that, 
having  awarded  costs  on  appeal  from  the  judgment,  the  court  had  no 
power  to  award  costs  on  appeal  from  the  order  (Code  of  Civil  Pro, 
§  8239,  sub.  2);  but  that  the  error  was  one  to  be  corrected  in  the  court 
below,  not  on  appeal  from  the  judgment. 

(Argued  March  4,  1887;  decided  March  22, 1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  citj  of  New  York,  entered  upon  an  order  made 
April  7,  1884,  which  affirmed  a  judgment  in  favor  of  defend- 
ants entered  upon  a  verdict  and  affirming  an  order  denying  a 
motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

IT.  Brewster  for  appellants.  The  ten  years  statute  of  limi- 
tations, section  388  of  the  Code,  does  not  apply  to  this  case. 
{Miner  v.  Beehman,  50  N.  Y.  338 ;  Woodfalls  L.  and  T.  229, 
660 ;  Piatt  on  Leases,  734.)  By  reasoL  of  imperfect  denials 
in  the  respondents'  answer  the  whole  of  plaintiflEs'  case  as  made 
out  by  their  complaint,  stands  admitted,  and  it  was  wholly 
unnecessary  for  them  to  offer  any  evidence  upon  the  trial. 
{C/ark  V.  DUlan,  97  K  Y.  370 ;  MiUer  v.  McCloskey,  9 
Abb.  [N.  D.]  308 ;  Lea,ry  v.  Boggs,  3  Browne  [C.  P.  E.]  252 ; 
JFleishman  v.  Stem^  90  N  Y.  110 ;  McEnroe  v.  Decker^  68 
How.  Pr.  250 ;  Chamberlain  v.  Am.  Nat.  L.  cfe  T.  Co.  5  ; 
Week.  Dig.  129.)  John  Syms,  as  assignee  of  the  original 
lessee,  Peter  Lorillard,  was  entitled  to  all  the  rights  under  the 
lease  of  the  original  lessee,  as  covenants  of  renewal  in  leases 
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run  witli  the  land.  (Taylor's  L.  and  T.,  §  332 ;  1  Ililliard's  R. 
Prop.  213;  2  id.  401;  PiffoU  v.  Masoriy  1  Paige,  412; 
McAdam's  L.  &  T.  261,  254 ;  2  Piatt  on  Leases,  402  ;  I'urni' 
vd  V.  CreWj  3  Atk.  83.)  A  renewal  lease  is  a  continuation  of 
the  original  lease,  and  even  where  there  is  no  positive  covenant 
for  the  renewal  but  the  renewals  are  given  in  like  cases  the 
lessee  in  possession  has  a  valuable  interest  which  a  court  of 
equity  will  protect.  {Phyfe  v.  Wardell^  5  Paige,  270; 
McAdam's  L.  &  Ten.  25S ;  WoodfalPs  L.  ife  T.  329 ;  Moss  v; 
BartoTty  35  Beav.  197;  Hawston  v.  Benily^  4  Bro.  415; 
^rathan  v.  Liv.  D'k  Tr.  3  Y.  ife  J.  565  ;  Nicholson  v.  Smith, 
22  L  R.  Ch.  Div.  640.)  There  was  no  laches  on  the  part  of 
Jolin  Syms  and  no  ground  for  the  claim  that  because  he 
occupied  the  premises  under  a  lease  not  in  strict  accordance 
vitli  the  original  he  had  made  a  new  contract  with  the  city 
and  released  it  from  any  of  the  covenants  of  the  original  lease. 
{Johnson  v.  Conger,  14  Abb.  Pr.  195  ;  Story's  Eq.  Jur. 
§  64.)  There  was  no  actual  breach  of  the  covenant  until  the 
city  sold  the  property  and  by  so  doing  put  it  out  of  its  power 
to  perform  its  covenants.  (1  Piatt  on  Leases,  713,  714, 
731,  744;  Bridges  v.  HitcJicochy  1  Bro.  P.  C.  522;  Brooks 
^.  BulUey,  2  Ves.  498.)  The  court  below  erred  in  awarding 
costs  against  the  plaintiffs'  personally  and  also  in  awarding 
execution  against  them.  An  execution  could  only  issue  by 
order  of  the  surrogate  and  against  the  property  of  the  deceased, 
there  being  no  claim  of  mismanagement  or  bad  faith  against  the 
plaintiffs.  (Code  of  Civ.  Pro.,  §  3246.) .  The  court  below  erred 
m  awarding  costs  on  the  appeal  from  the  judgment  and  also 
separate  costs  on  the  appeal  from  the  order  denying  the  motion 
for  a  new  trial.  (Code  of  Civ.  Pro.,  §  3239,  subd.  2 ;  Stanton 
v.^%,  76N.  Y.,  690,  591.) 

David  J.  Dean  for  respondent.  The  court  should  not 
grant  the  prayer  of  the  complaint  and  so  reform  the  leases  as 
io  lead  to  a  perpetuity.  {Carr  v.  Ellison,  20  Wend.  178, 
179;  Banker  v.  Brakes,  9  Abb.  [N.  C]  412;  Piggot  v. 
JUason,  1  Paige  Ch.  412 ;  Rutgers  v.  Hunter,  6  Johns.  Ch. 
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215;  Hf/de  v.  Skinner^  2  P.  Wms.  196;  Britton  v.  Foot^ 
2  Bro.  Cli.  636.)  To  warrant  the  reforinaUori  of  either  of 
the  leases  in  question  the  evidence  must  show  that  there 
was  a  mutual  mistake,  and  that  the  instrument  does  not 
contain  some  covenant,  or  condition,  which  the  parties  sup 
posed  it  did  contain;  or  the  evidence  must  establish  fraud 
by  one  of  the  parties,  by  which  the  other  party  was  deceived 
and  led  into  a  mistake.  (Alh.  Savings  Insin  v.  Burdick^  87 
JST.  Y.  50  ;  Meadx.  Westchester  F.  I.  Co.,  64  id.  455 ;  Nevins 
V.  Dunlap,  33  id.  G80;  Story's  Eq.  Jur.  155-157 ;  Lyman  v. 
TJtica  L  Co.  17  J.  R.  377  ;  Koran  v.  McLarty,  75  N.  Y.  28.) 
Actions  to  reform  instruments  are  within  the  ten-year  limita- 
tion.  (Coda,  §  388 ;  Cramer  v.  Benton,  4  Lans.  294.) 

EAiiL,  J.  On  the  lOth  day  of  April,  ISIO,  the  city  of  New 
York  executed  to  Peter  Lorillard  a  lease  demising  to  him 
certain  premises  for  a  term  of  thirty  years  ending  on  the  Ist 
day  of  May,  1840.  The  lease  was  executed  by  both  parties, 
and  in  it  the  city  agreed  that  at  the  expiration  of  the  term, 
to  wit.,  May  1,  1840,  it  would  demise  the  premises  to  him, 
his  assigns,  etc.,  "  for  and  during  the  term  of  twenty-one  years 
thereafter,  with  a  like  covenant  for  future  renewals  of  the 
lease  as  is  contained  in  this  present  indenture."  On  February 
1,  1839,  Lorillard  assigned  the  lease  to  John  Syms,  who  thus 
became  substituted  in  his  place.  On  the  Ist  day  of  April, 
1840,  the  city  executed  a  lease  of  the  same  premises  to  John 
Syms,  for  another  term  of  twenty-one  years,  in  which  it  cove- 
nanted that  at  the  expiration  of  that  lease,  to  wit..  May  1, 
1861,  it  would  again  demise  the  premises  "  in  pursuance  of  this 
present  lease  *  *  *  for  and  during  the  term  of  twenty- 
one  years  thereafter,  upon  such  rents  as  shall  be  agreed  upon  '' 
or  determined  by  two  sworn  appraisers  and  an  umpire.  On 
the  20th  of  April,  1861,  the  city  executed  a  third  lease  to 
John  Syms  for  twenty-one  years  from  May  1,  1861 ;  that  lease 
contained  no  covenant  for  renewal,  and  in  it  Syms  covenanted 
that  at  the  end  of  that  term  he  would  peaceably  and  quietly 
leave,  surrender  and  yield  up  to  the  city  or  its  successors  or 
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assigns  all  of  the  demised  premises.  Sjms  died  in  1868,  hav- 
ing, some  years  before  his  death,  erected  a  valuable  building 
upon  the  premises.  In  A  pril,  1 880,  the  cit  j  sold  the  premises  to 
John  B.  Haskin.  Thereafter,  in  October,  1880,  the  plaintiffs, 
as  executors  of  Syms,  commenced  this  action,  alleging  in  their 
complaint,  among  other  things,  the  facts  hereinbefore  stated, 
and  praying  that  the  city  be  adjudged  to  reform  the  leases 
dated  April  1,  1840,  and  April  20,  1861,  by  inserting  therein 
a  covenant  for  a  further  renewal  of  twenty-one  years  from 
May  1,  1882,  and  that  the  sale  and  conveyance  to  Haskin  be 
set  aside,  and  the  plaintiffs  be  given  a  renewal  lease  for  twenty- 
one  years  from  May  1,  1882 ;  or  if  the  defendants  had  put  it 
out  of  their  power  to  perform  the  covenant  by  having  sold  the 
premises,  that  they  and  Haskin  be  adjudged  to  pay  the  plain- 
tiffs thp  damages  by  them  sustained  for  the  conversion  of 
the  building  on  the  premises  to  their  own  use  and  for  damages 
by  depriving  the  plaintiffs  of  a  further  renewal  of  the  lease  of 
the  demised  premises  to  the  amount  of  $18,000.  Upon  the 
trial,  at  the  close  of  the  evidence,  the  court  directed  a  verdict 
in  favor  of  the  defendants. 

We  are  of  opinion  thac  the  verdict  was  properly  directed. 

The  lease  executed  in  1810,  should  not  be  so  construed  as  tq 

create  a  perpetuity.     {Rutgers  v.  Hunter^  6  Johns.  Ch.  215 ; 

Carr  v.  Ellison^  20  Wend.  178 ;  Piggot  v.  Maaon^  1  Paige, 

412;  Banker  v.  Broker,  9  Abb.  [N.  C]  411.)    Its  language 

is  satisfied  by  holding  that  it  gave  the  lessee  the  right  to  two 

renewals,  and  those  renewals  were  subsequently  given  ;  and 

it  must  be  assumed  that  the  parties  so  understood  the  first 

lease.    The  two  renewals  signed  by  both  parties  gave  that 

lease  a  practical  construction  which  should  have  great  weight 

with  any  court  called  npon  to  ascertain  its  meaning  and  effect. 

But  the  second  lease  executed  in  1840,  which  then  defined 

the  rights  of  the  parties,  contained  a  covenant  for  but  one 

renewal.     In  the  last  lease  there  was  no  covenant  for  renewal, 

and  in  that  lease  the  lessee  absolutely  covenanted  at  the  end 

of  his  term  to  surrender  up  the  premises  to  the  lessor.     So 

long  as  that  lease  remained  in  its  present  form,  neither  the 
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lessee  nor  any  pei'son  claiming  under  him  could  assert  any 
right  to  the  premises  after  its  termination.  It  defines  the 
precise  rights  of  the  parties  in  the  demised  premises  and 
neither  could  assert  anything  in  contravention  of  it. 

This  action  was  brought  mainly  for  the  purpose  of  refonn- 
ing  the  last  two  leases.  But  there  was  no  proof  of  any  mis- 
take or  fraud  in  their  execution,  or  in  the  terms  inserted  iu 
them,  and,  therefore,  even  if  the  statute  of  limitations  did 
not  furnish  a  bar  to  the  action  to  reform  the  leases,  there  was 
no  basis  or  ground  for  their  reformation.  The  plaintiff's 
action,  therefore,  utterly  failed,  and  a  verdict  was  properly 
directed  for  the  defendants. 

The  judgment  entered  upon  the  verdict,  provides  that  the 
defendants  should  recover  costs  of  the  plaintiffs  and  have 
execution  therefor.  At  the  General  Term  it  was  also  adjudged 
that  the  city  should  recover  of  the  plaintiffs,  as  executors, 
its  costs,  and  should  have  execution  therefor.  The  plaintiffs 
now  complain  of  this  provision  for  costs,  and  cite  section 
3246  of  the  Code.  That  section  expressly  authorizes  costs 
against  them  as  executors.  The  court  did  not  direct  them  to 
pay  the  costs  personally,  but  the  judgment  for  costs  is  against 
tjiem  in  their  representative  capacity. 

After  a  verdict  had  been  directed  for  the  defendants  the 
plaintiffs  moved  for  a  new  trial  upon  the  judge's  minutes 
which  was  denied,  and  after  entry  of  judgment  they  appealed 
to  the  General  Term,  both  from  the  order  denying  their 
motion  for  a  new  trial  and  from  the  judgment,  and  at  the 
General  Term  both  the  order  and  judgment  were  affirmed, 
and  the  court  awarded  against  the  plaintiffs,  not  only  costs  upon 
the  appeal  from  the  judgment  but  also  ten  dollars  costs  upon  the 
appeal  from  the  order.  Having  awarded  costs  upon  the  appeal 
from  the  judgment,  the  court  had  no  power  to  award  costs  upon 
the  appeal  from  the  order.  (Code,  §  3239,  snbd.  2.)  It  is  a 
small  matter  ahd  should  have  been  corrected  in  the  court  below, 
and  we  have  no  means  of  knowing  that  it  was  not  corrected 
in  the  judgment  finally  entered. 

The  judgments  in  the  court  below  should  not  have  con- 
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taiiied  the  provisions  that  the  defendants  should  have 
executions  for  their  costs.  The  judgments  for  costs  could 
be  enforced  by  executions  only  in  case  they  were  allowed  by 
the  surrogate,  as  provided  in  sections  1825  and  182ft  of  the 
Code.  But  this  is  an  innocuous  informality.  Any  informality 
in  the  judgment  should  have  been  corrected  by  motion,  and 
if  the  plaintiffs  failed  upon  such  motion  in  a  matter  affecting 
a  substantial  right,  hot  resting  in  discretion,  they  could  have 
reached  this  court  by  an  appeal  from  the  order  denying  their 
motion.  We  do  not  correct  such  informalities  upon  a  mere 
appeal  from  the  judgment. 

The  judgment  should,  therefore,  be  affirmed,  with  costs, 
against  the  plaintiffs  as  executors. 

All  concur. 

Judgment  affirmed. 


John  Lougiilin,  Eespondent,  v.  The  Statu  of  New  York, 

Appellant.  loTlSw 

The  liability  of  a  master  for  negligence  causing  injury  to  a  servant,  where  121  212 

the  negligence  complained  of  is  not  the  personal  act  or  omission  of  the  I05~i5e 


master,  but  of  a  cc -servant,  turns  upon  the  character  of  the  act  or       1.^ 
omission.    If  the  co-servant,  whose  negligence  caused  the  injury,  was        1%     iij 

'135_J6| 

105    1601 

'"    IW 


at  the  time  representing  the  master  in  doing  the  master's  duty,   the 
latter  is  liable;  if,  on  the  other  hand,  the  co-servant  was  simply  per-        145 
forming  the  work  of  a  servant  in  his  character  as  such,  the  master  is 
not  liable. 

The  fact  that  the  person  whose  negligence  caused  the  injury  was  a  servant 
of  a  higher  grade  than  the  one  injured,  or  that  the  latter  was  subject 
to  the  direction  or  control  of  the  former  and  was  engaged  at  the  time 
in  executing  his  orders,  does  not  take  the  case  out  of  the  genetal  rule. 

The  same  rule  applies  in  the  case  of  an  employe  of  the  State  who  has 
filed  a  claim  for  damages  under  the  act  of  1870  (chap.  821.  Laws  of 
1870.) 

Plaintiff,  an  employe  of  the  State,  was  engaged  under  the  direction  of 
W.,  the  captain  of  the  State  boat,  in  digging  clay  from  a  bank  and 
loading  it  on  to  the  boat.  While  digging  under  the  bank  the  over- 
hanging earth,  which  had  been  loosened  by  W.,  fell  upon  and  injured 
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him.    Held,  that  the  injury  was  caused  hj  the  negligence  of  a  co-servant, 
and  the  State  was  not  liable. 
a,M.  db  St.  R  R  R,  Co,  V.  Ross  (112  U.  S.  877),  disapproved. 

(Submitted  March  7, 1887;  decided  March  22, 1887.) 

Appeal  from  an  award  of  the  Board  of  Claims,  made 
September  10,  1885. 

The  claim  was  for  personal  injuries  received  by  the  claimant 
while  in  the  employ  of  the  State  on  the  State  boat  on  Lake 
Champlain. 

On  May  eighteenth,  while  so  employed,  he  was  engaged, 
under  the  directions  of  the  captain  of  the  boat,  in  digging 
and  wheeling  clay  from  a  bank  near  the  canal  on  to  the  boat. 
Wclis,  the  captain  of  the  boat,  had  loosened  the  overhanging 
earth,  and  while  the  claimant  was  under  it,  it  fell  and  he 
was  injured. 

Denis  O'Brien^  attorney-general,  for  appellant.  A  servant, 
who  has  accepted  service  with  knowledge  of  the  character 
and  position  of  structures  from  which  he  may  be  liable  to 
injury,  in  case  of  injury  resulting  therefrom,  cannot  maintain 
an  action  against  his  employer.  He  assumes  apparent  risks. 
{OihBon  v.  Eri^  B.  Co.,  63  N.  Y.  449;  De  Foi^eat  v. 
Jewett,  88  id.  264 :  Powers  v.  N'.  F.,  Z.  E.  &  W.  B.  B.  Co. 
98  id.  274;  Kennedy  v.  Man.  B.  B.  Co.,  33  Hun,  457; 
Zeary  v.  B.  <&  A.  B.  B.  Co.,  139  Mass.  580 ;  Brick  v.  Boch. 
N.  Y.  dk  P.  B.  B.  Co.,  98  K  Y.  211.)  While  a  master  is 
liable  to  a  servant  for  injuries  resulting  from  the  negligence 
of  a  fellow  servant,  charged  with  the  performance  of  duties 
owed  by  the  master  to  the  servant,  when  the  negligence 
relates  to  the  performance  of  these  duties,  he  is  not  liable  for 
the  negligence  of  a  careful  fellow  servant  who  does  not  thus 
stand  in  the  place  of  the  master,  although  he  may  hav^ 
authority  and  power  over  the  injured  servant.  {Hofndgle  v. 
If.  Y.  C.  <&  H.  B.  B.  B.  Co.,  56  N.  Y.  608  ;  Laning  v.  IT. 
Y.  C.  &  H.  B.  B.  B.  Co.,  49  id.  528 ;  Crispin  v.  BabbiU, 
81  id.  616 ;  Nevhaur  v.  N.  Y.  etc.,  B.  B.  Co.,  3  East.  Eep, 
484 ;  McCosJcer  v.  L.  I.  B.  B.  Co.,  84  N.  Y.  77.)    The 
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master  is  not  responsible  to  one  servant  for  an  injury 'occa^ 
fiioned  by  the  negligence  of  a  co-servant  of  the  common 
employer,  except  when  the  servant  whose  negligence  caused 
the  injury  was  an  unfit  and  incompetent  person  to  be 
intrusted  with  the  duty  to  which  he  was  assigned,  of  which 
the  master  had  knowledge,  and  when  the  accident  resulted 
from  unsafe  and  imperfect  machinery  and  appliances. 
(Murphy  V.  B.  <&  A.  B.  B.  Co.,  88  K  Y.  151 ;  Be^el  v.  N. 
Y.  G.  <&  H.  B.  B.  B.  Co.,  70  id.  176.)  The  omission  of  Wells 
to  give  any  warning,  or  the  expression  of  an  opinion  that 
there  was  no  danger,  is  no  ground  for  recovery.  {Leona/rd  v. 
CollinSy  70  N.  Y,  95.)  The  accident  could  not  have  been 
reasonably  anticipated  by  Wells  any  more  than  by  the  claim- 
ant. The  principle  of  damnum  ab%que  injuria  applies. 
{Loftus  V.  U.  F.  C.  ofD.,  84  N.  Y.  461 ;  Cla/rU  v.  Bame%,  37 
Hun,  390  ;  BurTce  v.  With^hee,  98  N.  Y.  568.)  The  State 
is  not  liable.  It  can  be  made  liable  only  when  the  facts 
proved  shall  make  out  a  case  which  would  create  a  legal  lia- 
hility,  were  the  same  established  in  evidence  in  a  court  of 
justice  against  an  individual  or  corporation.  {Lewis  v.  ITie 
SLaU,  96  N.  Y.  71;  Laws  of  1870,  chap.  321.) 

A,  D.  Wait  for  respondent.  The  board  of  claims  had 
jurisdiction  of  the  claim  filed  herein,  and  the  statute  under 
which  the  claim  was  filed,  and  presented  to  the  board  for  its 
determination,  authorized  the  board  to  make  an  award  therein. 
(Laws  of  1870,  chap.  321 ;  Laws  of  1883,  chap.  205,  §§  7,  13 ; 
Siyple  V.  The  State,  99  N.  Y.,  284,  287,  288.)  The  proofs 
did  not  show  that  the  claimant  was  guilty  of  contributory 
negligence.  {Hawley  v.  No.  B.  B.  Co.,  82  N.  Y.,370,  372.) 
The  board  did  not  err  in  finding  that  Wells  was,  at  the 
time  of  the  accident,  an  officer  and  agent  of  the  State  of 
TSew  York.  (1  R.  S.  [7th  ed.]  629,  §  15 ;  Const.,  Act  5,  §  3, 
as  amended  in  1877.)  The  board  did  not  err  in  finding  that 
Wells  and  the  claimant  were  not  co-servants,  and  in  not  finding 
that  they  were  co-servants  engaged  in  the  same  general  business. 
{F(yrt  V.  Whipple,  11  Hun,  587, 591,  Filke  v.  B.  &  A.  B.  B.  Co., 
SlOZBLS  — ^VoL.  LX.        21 
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63  N.  Y.  549  ;  Corcoran  v.  BoXbroolz^  59  id.  517;  Malone  v. 
Hathaway^  64  id.,  5,  12,  13.)  It  was  tlie  duty  of  the  captain 
to  exercise  care  and  prudence  that  those  in  his  employment 
should  not  be  exposed  to  unreasonable  risks  and  danger,  and 
the  servant  has  a  right  to  understand  that  the  master  will 
exercise  that  diligence  in  protecting  him  from  injury. 
{Patterson  v.  Wallace^  28  Eng.  0.  L.  50 ;  Ryan  v.  Fowler^  2 1 
K  Y.,  410,  413,  414;  Uawley  v.  No,  R.  R.  Co,,  82  id.  370, 
372.)  The  claimant  was  justly  entitled  to  an  award  for  the 
damages  sustained.  (67.  jif.  R,  Co.  v.  Ross,  112  U.  S.  377; 
RrtcJcnerv.  N.  T.  C.  R.  R.  Co.,  2  Lans.  516;  49  K  Y.672; 
Filke  V.  B.  (&  A.  R.  R.  Co.,  53  N.  Y.  549 ;  Fuller  v.  JeweU^ 
80  id.  46,  52 ;  Pantzar  v.  Tilly  Foster  Iron  Co.,  99  id.  368; 
Booth  V.  B.  <&  A.  R.  R.  Co.,  73  id.  40  ;  StringJiam  v.  Stewarty 
100  id.  616,  526.) 

Andrews,  J.  We  think  the  award  in  this  case  is  in  con- 
flict with  the  decisions  of  this  court  defining  the  responsibility 
of  employers  for  injuries  sustained  by  servants  while  engaged 
in  performing  the  service  for  which  they  were  employed, 
resulting  from  the  negligence  of  co-servants.  The  master  is 
sometimes  responsible  for  the  negligent  act  of  one  servant 
causing  injury  to  a  co-servant.  But  this  liability,  when  it 
exists,  does  not  rest  upon  the  doctrine  of  respondeat  superior, 
but  solely  upon  the  ground  that  in  the  particular  case  the 
co-servant,  whose  act  or  neglect  caused  the  injury,  was,  by 
the  appointment  of  the  master,  charged  with  the  performance 
of  duties  which  the  master  was  bound  to  perform  for  the 
protection  of  his  servants,  a  failure  to  perform  which,  or  a 
negligent  performance  of  which  by  a  servant  delegated  to 
perform  them,  is  regarded  in  law  the  master's  failure  or  neg- 
ligence, and  not  merely  the  failure  or  negligence  of  the 
co-servant.  The  liability  of  the  master,  when  the  negligence 
was  not  his  personal  act  or  omission,  but  the  immediate  act  or 
omission  of  a  servant,  turns,  as  was  said  in  Crispin  v.  Babbitt 
(81  N.  Y.  616,  521),  upon  the  character  of  the  act,  and  this 
was  but  the  enunciation  of  the  established  doctrine  in  this 
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State  upon  the  subject.  If  the  co-fiervant,  whose  act  caused 
the  injury,  was  at  the  time  representing  the  master  in  doing  the 
master's  duty,  the  master  is  liable ;  if,  on  the  other  hand,  he 
was  simply  performing  the  work  of  a  servant,  in  his  character 
as  a  servant  or  employe  merely,  the  master  is  not  liable.  The 
injury  in  the  case  last  supposed  would,  as  between  the  master 
and  the  servant  sustaining  the  injury,  be  attributable  solely  to 
the  immediate  author  and  not  to  the  master.  In  harmony 
with  the  general  principle  that  the  character  of  the  act  is  the 
decisive  test,  it  has  been  repeatedly  decided  in  this  court 
that  the  fact  that  the  person  whose  negligence  caused  tlie 
injury  was  a  servant  of  a  higher  grade  than  the  servant 
injured,  or  that  the  latter  was  subject  to  the  direction  or  con- 
trol of  the  former,  and  was  engaged  at  the  time  in  executing 
the  orders  of  the  former,  does  not  take  the  case  out  of  the 
operation  of  the  general  rule,  nor  make  the  master  liable. 
{Hofnagle  v.  N.  T.  C.  R.  B.  Co.,  55  K  Y.  608 ;  MeCosTcer 
V.  Long  Island  R.  R.  Co.,  84  id.  77 ;  Allen,  J.,  in  Wriffht 
v.  N.  T.  C.  R.  R.  Co,y  25  id.  562, 565 ;  Foloer,  J.,  in  Laning 
V.  Same.  49  id.  528.)  These  decisions  are  decisive  against  the 
claim  of  liability  on  the  part  of  the  State  for  the  injury  sus- 
tained by  the  claimant.  It  is  found  that  it  resulted  from  the 
negligence  of  Wells,  the  captain  of  the  State  boat,  who  at 
the  time  was  engaged  with  several  hands  employed  on  the 
boat  (including  the  claimant)  in  digging  clay  from  a  bank  and 
loading  it  on  to  the  boat.  The  negligence  consisted  in  set- 
ting the  claimant  to  work  under  the  bank  after  Wells  had 
loosened  the  overhanging  earth  so  that  it  fell  upon  and  injured 
the  plaintiff.  The  case  is  within  the  decisions  above  cited. 
Wells,  although  captain  of  the  boat,  with  power  to  direct 
those  under  him,  was,  nevertheless,  a  co-servant  within  the 
rule.  The  manner  of  proceeding  with  the  work  was  com- 
mitted to  Wells.  It  involved  the  exercise  of  such  discretion 
and  judgment  only  as  is  committed  to  a  foreman.  It  is  not 
claimed  that  Wells  was  incompetent  for  his  position,  and  no 
question  as  to  the  suitableness  of  appliances  furnished  by  the 
State  arises.    It  is  the  ordinary  case  of  mismanagement  by  a 
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co-employe  of  superior  grade,  as  to  the  manner  of  prosecuting 
an  ordinary  work  in  which  he  and  other  employes  acting 
under  him  were  at  the  time  engaged.  This  was  a  risk  inci- 
dent to  the  employment  which  the  claimant  assumed,  and  the 
injury  not  being  one  for  which  the  master,  if  an  individual, 
would  be  liable,  it  is  not,  therefore,  one  for  which  the  State 
is  liable  under  chapter  321  of  the  Laws  of  1870.  The  case 
of  Chicago^  Milwaukee  and  St.  PavZ  HaiZroad  Company 
V.  Bo88  (112  U.  S.  377),  cited  in  the  opinion  below,  was 
decided  by  a  bare  majority  of  the  court,  and  is  in  conflict  with 
the  course  of  decision  in  this  State  and  elsewhere.  (Slater  v. 
Jewett,  85  N.  T.  61 ;  Wilson  v.  Merry,  L.  R.,  1  H.  L.  Cas. 
826 ;  FarweU  v.  B.  <&  W.  R.  R.  Co.,  4  Met.  49.) 

The  a\yard  should  be  reversed  and  the  case  remitted  to  the 
board  of  claims  for  a  rehearing. 

All  concur. 

Ordered  accordingly. 


James  Waltkb  Cheystal,  an  Infant,  by  Guardian,  etc., 
Respondent,  v.  The  Tkoy  and  Boston  Railroad  Company, 
Appellant. 

The  engineer  of  an  engine  drawing  a  railroad  train  is  not  bound  to  stop 
his  train  tlie  moment  he  sees  some  living  object  on  the  track.  He  has 
the  right,  when  running  in  the  daytime,  so  that  his  train  is  perfectly 
yisible  and  its  approach  must  be  heard  and  known,  at  least  in  the  first 
instance,  to  assume  that  the  object  will  leave  the  track  in  time  to  escape 
injury,  and  without  the  imputation  of  negligence  may  run  on  until  he 
discovers  that  it  is  heedless  of  the  danger.  He  is  not  bound  to  expect 
helpless  infants  on  the  track,  without  sufficient  knowledge  or  ability  to 
escape  when  warned  of  danger. 

It  seems  the  railroad  corporation  is  not  responsible  for  an  error  of  judg- 
ment on  the  part  of  the  engineer  as  to  the  speed  of  his  train  or  his 
ability  to  stop  it  in  time.  All  the  engineer  is  bound  to  do  after 
discovery  of  the  peril  is  to  use  reasonable  diligence  and  care  to  avert  it. 

Plaintiff,  an  infant  about  seventeen  months  old,  escaped  from  his  mother's 
house,  near  a  railroad  crossing,  went  upon  the  track  and  was  struck  by 
a  train  and  injured.    In  an  action  to  recover  damages  for  the  injury. 
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the  only  negligence  complained  of  was  that  the  engineer  ought  sooner 
to  have  discovered  the  plaintiff  on  the  track  and  stopped  the  train 
before  it  reached  him.  From  the  testimony  of  plaintiff's  mother  it 
appeared  that  the  child  reached  the  track  but  a  very  brief  time  before 
the  accident.  The  engineer  testified  that  immediately  upon  seeing  the 
plaintiff  he  gave  the  signal  for  applying  the  brakes  and  reversed  his 
engine,  and  it  appeared  everything  was  then  done  that  could  be  done  to 
arrest  the  speed  of  the  train,  but  before  it  was  eutirely  stopped  two  of 
the  small  wheels  passed  over  plaintiff's  leg.  Held,  that  the  evidence 
failed  to  show  any  negligence  on  the  part  of  defendant;  and  that  a  sub- 
mission of  the  question  to  the  jury  was  error. 

(Argued  March  7, 1887;  decided  March  22,  1887.) 

Appeal  from  judgrnent  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
npon  an  order  made  November  24,  1885,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  ot  the  action  and  ihe  material  facts  are  stated 
in  the  opinion. 

JE  Z.  FuTwnan  for  appellant  The  fact  that  this  seventeen 
months  old  infant  was  on  this  railroad  track  unattended  is, 
of  itself,  such  evidence  of  negligence  on  the  part  of  his 
mother  as  to  prevent  a  recovery.  {Rartfield  v.  Raper^  21 
Wend.  615.)  That  the  plaintiff  was  noii  8ui  juris  imposed 
no  additional  duty  upon  the  defendant.  All  that  the  defend- 
ant was  bound  to  exercise  ordinary  care  in  running  its  train, 
and  if  negligence  was  claimed  because  of  any  alleged  omission 
to  do  this,  it  was  for  the  plaintiff  to  affirmatively  show  such 
omission.  (Sutton  v.  N.  T.  G.  &  H.  R.  R.  R.  Co.,  66 
N.  T.  243.) 

R,  A,  Parmenter  for  respondent.  The  court  will  take 
judicial  notice  that  a  child,  only  seventeen  months  old,  who 
has  been  able  to  walk  for  about  two  months  is  non  sui  juris. 
Therefore,  negligence  will  not  be  predicated  upon  his  conduct. 
{Pendergast  v.  N'.  T.  C.  cfe  II,  R,  R,  R.  Co.,  58  N.  Y.  652 ; 
Casey  v.  iT.  T.  C  d&  H,  R.  R.  R.  Co.,  6  Abb.  [N.  C]  104 ; 
JAl  V.  Portt/'Second  and  Grand  St,  Pe?*ry  R.  R,  Co.,  47  If.  T. 
317.)     The  negligence  of  the  parent  whether  or  not  imputable 
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to  a  child  non  suijuHs  is  ordinarily  a  question  of  fact  for  the 
jury.  (Mangu?n  v.  JB.  C,  It.  R.  Co.,  36  Barb.  238,  239,  241 ; 
38  N.  Y.  455-457,  459,  461 ;  Fallon  v.  G.  P.,  iT.  cfe  E.  R.  R. 
Co,j  64  id.  17;  McGarry  v.  Loomisj  63  id.  107;  Sniedia  v. 
B.  <&  R.  R.  R.  Co.,  88  id.  13 ;  Kdlogg  v.  iT.  Y.  C.  &  H. 
R.R.R.Co.,19id.7S;  StackusY.  N.  Y.  C.dkH.R.R.R. 
Co.,  id.  467 ;  Shaw  v.  JeweU,  86  id.  616 ;  Massoth  v.  Dd.  <b 
Hvd.  Canal  Co.,  64  id.  529.)  Contributory  negligence  on 
behalf  of  the  plaintiff  is  matter  of  defense  and  need  not  be 
negatived  by  an  averment  in  the  complaint.  {Oldfield  v.  iT. 
Y.  ib  H,  R.  R.  R.  Co.,  14  N.  Y.  310,  312 ;  Lee  v.  Troy  Clt. 
Oas  L.  Co.,  98  id.  115.)  Contributory  negligence  is  a  ques- 
tion for  the  jury,  and  where  a  young  cliild  sustains  injuries 
through  the  negligence  of  an  adult,  the  child's  age  must  be 
considered.  {McOovem  v.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  67 
N.  Y.  417;  Barry  v.  N.  Y.  C  &  R.  R.  R.  R.  Co..  92  id. 
289;  Murphy  v.  Orr,  96  id.  17.)  This  court  will  not  on 
appeal  consider  the  question  whether  or  not  the  damages 
recovered  at  the  trial  court  were  excessive.  (70  N.  Y.  592 ; 
Kiff  V.  Youmans,  20  Hun,  123 ;  Sloan  v.  N.  Y.  C.  cfe  II.  R. 
R.  R.  Co.,  1  id.  540;  Cragin  v.  B.  C.  R.  R.  Co.,  18  id. 
253 ;  Minick  v.  City  of  Troy,  19  id.  253 ;  Cook  v.  L. 
O.  Mfg.  Co.,  33  id.  351 ;  Drinkwater  v.  Dinsmore,  16 
id.  250;  Gale  v.  HT.  Y.  C.  <&  II.  R.  R.  R.  Co,,  11  id.  1; 
Keating  v.  N.  Y.  C.  db  IL  R.  R.  R.  Co.,  1  id.  540;  Peck 
V.  JV.  Y.  C  <&  77.  R.  R.  R.  Co.,  3  Lans.  469;  RawsonY. 
N.  Y.  <&  E.  R.  R.  Co.,  8  Hun,  286:  Beckwith  v.  N.  Y. 
C  dk  II.  R.  R.  R.  Co.,  64  Barb.  299;  Rockwell  v. 
Third  Ave.  R.  R.  Co.,  64  id.  438 ;  Mahy  v.  N.  Y.  C.  ib 
77.  R,  R.  R.  Co.,  58  id.  182 ;  Murray  v.  77.  7?.  R.  R.  Co., 
47  id.  196 ;  Mmtz  v.  8.  B.  cfe  Z.  R.  R.  Co.,  16  Week.  Dig. 
109;  Fantaz  v.  Tillie  F.  Iron  Co.,  id.  341.) 

Eabl,  J.  This  action  was  commenced  to  recover  for 
injuries  caused  to  the  plaintiff  by  the  defendant  carelessly 
running  an  engine  over  him  upon  its  road.  It  denies  that 
it  was  guilty  of  any  negligence  or  fault  causing  the  injury, 


1887.]  Chrystal  v.  Tkoy  &  Boston  R.  R.  Co.  167 

Opinion  of  the  Court»  per  Earl,  J. 

and  alleges  that  there  was  negligeDce  on  the  part  of  the 
plaintiffs  mother,  a  widow,  which  exposed  hiin  to  the  injury 
which  he  sustained. 

The  accident  happened  on  the  4th  day  of  September,  1877, 
and  the  action  was  commenced  on  the  2d  day  of  February, 
1880,  and  was  brought  to  trial  on  the  21st  day  of  May,  1884:. 
At  the  time  of  the  accident  the  plaintiff  was  a  nursing  Infant, 
seventeen  months  old,  and  in  consequence  of  his  injuries  one 
of  his  fingers  was  amputated,  and  also  one  of  his  legs,  above 
the  ankle.     The  verdict  of  the  jury  was  for  $8,000. 

The  presence  of  the  plaintiflE,  unattended  upon  the  railroad, 
would,  under  the  circumstances,  if  unexplained,  have  Ijeen 
conclusive  proof  of  carelessness  and  inattention  on  the  part 
of  the  mother,  and  hence  it  became  important  for  him  to 
show  that  he  strayed  upon  the  railroad  track  without  any 
culpable  neglect  on  her  part. 

At  the  place  of  the  accident  the  railroad  runs  in  a  northerly 
and  southerly  direction  and  was  crossed  at  right  angles  by 
Carey  avenue,  in  a  sparsely  populated  portion  of  the  village 
of  Hoosick  Falls.  The  plaintiff  resided  with  his  mother,  on 
the  north  side  of  that  avenue,  about  eighty  feet  easterly  of 
the  railroad,  in  a  house  which  stood  about  twelve  feet 
northerly  from  the  lino  of  the  avenue.  He  had  been  able  to 
walk  for  only  about  two  months,  was  fat  and  chubby,  and 
just  before  the  accident  had  been  playing  in  the  yard  in  front 
of  the  house.  His  mother,  as  a  witness,  for  ihe  purpose  of 
exculpating  herself  from  the  charge  of  negligence,  gave  the 
following  statement  of  what  then  took  place.  She  took  him 
up  and  held  him  in  her  lap,  sitting  on  the  front-door  steps  of 
the  house.  Finding  that  he  was  sleepy,  she  went  into  the 
house,  and  sitting  in  a  rocking  chair,  nursed  him.  Seeing 
that  he  was  inclined  to  sleep,  she  laid  him  down  upon  the 
floor  and  saw  that  he  was  still,  and  she  then  pnt  a  chair 
across  the  open  door-way  while  she  went  into  another  room 
to  fix  his  cradle.  She  was  gone  eight  or  ten  minutes,  and 
when  she  came  back  he  was  gone.  The  chair  across  the 
door-way  was  undisturbed,  so  that  he  must  have  crawled  over 
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the  chair,  or  through  it  in  some  way,  and  passed  down  the 
steps  to  the  front  gate  which  was  fastened ;  under  the  gate 
there  was  a  space  of  about  six  inches  through  which  he  must 
have  crawled,  and  then  he  must  have  passed  into  the  street, 
eighty  feet  to  the  railroad,  where  he  was  hit  by  the  engine 
and  injured.  AH  this  transpired  during  the  eight  or  ten 
minutes  she  was  in  the  adjoining  room.  When  she  came  out 
of  that  room  and  commenced  looking  for  him  she  saw  nim 
on  the  railroad  and  saw  the  train  coming.  He  had  never 
gone  to  that  place  before,  and  was  never  known  before  to 
crawl  under  the  gate. 

The  counsel  for  the  defendant  contends  that  this  story  that 
this  child,  just  able  to  walk,  after  being  put  to  sleep  sound  as 
comes  to  a  tired,  well-fed  infant,  woke  up,  got  through  or  over 
the  chair,  down  the  steps,  under  the  gate  and  H.own  to  the 
railroad  track  all  within  eight  or  ten  minutes,  is  so  incredible, 
unnatural  and  contrary  to  human  experience,  that  the  jury 
could  not  rely  on  it  as  sufficient  to  show  such  care  of  the  child 
on  the  part  of  his  mother  as  the  law  exacts.  While  this  evi- 
dence is  liable  to  much  of  the  criticism  in  which  the  defend- 
ant's counsel  indulges,  we  cannot  say  that  the  story,  in  its 
essential  features,  is  so  impossible  or  improbable  that,  as  mat- 
ter of  law,  the  jury  could  not  believe  it  and  rely  upon  it.  We 
have  no  power  to  weigh  the  evidence.  The  General  Term, 
however,  having  power  to  set  aside  verdicts  which  are  conti-ary 
to  the  evidence  should  not  allow  one  to  stand  which  is  based 
simply  upon  evidence  which  meij  possibly  be  true. 

But  we  are  of  opinion  that  the  evidence  failed  to  show  any 
negligence  on  the  part  of  the  defendant.  There  is  no  charge 
that  its  road-bed  or  engine,  or  any  of  the  appliances  upon  its 
train  were  out  of  repair,  defective  or  insufficient.  Nor  is  there 
any  claim  that  there  was  any  omission  to  give  the  proper  sig- 
nals for  this  crossing,  or  that  the  train  was  run  at  an  improper 
rate  of  speed.  The  sole  negligence  charged,  as  we  understand 
it,  is  that  the  engineer  ought  sooner  to  have  discovered  the 
plaintiff  upon  the  track,  and  stopped  the  train  before  it  reached 
him. 
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This  is  the  first  case  that  has  come  before  this  court,  and,  so 
far  as  we  know,  before  any  court  in  this  State,  wherein  must 
be  defined  the  responsibilities  of  a  steam  railroad  company, 
not  otherwise  in  fault,  to  one  lawfuUy  upon  its  track,  for 
not  seeing  him  and  stopping  its  train  in  time  to  avoid  injuring 
him. 

It  was  in  evidence,  by  a  witness  produced  by  the  plaintiff, 
that  plaintiff  could  be  seen  upon  the  track  at  a  point  about 
500  feet  from  where  he  was  injured.  From  the  evidence  of 
the  defendant's  engineer,  it  appeal's  that  when  he  was  about 
forty  rods  from  the  avenue  he  saw  a  little  girl  upon  the  cross- 
ing about  eight  or  nine  years  old,  and  that  she  ran  -from  the 
track,  and  that  then,  for  the  first  time,  he  saw  the  plaintiff. 
He  immediately  gave  the  signal  for  the  brakes  to  be  applied 
and  revereed  his  engine,  and  the  evidence  shows  that  every- 
thing was  then  done  that  could  be  done  to  arrest  the  speed  of 
the  train,  and  that  only  two  of  the  small  wheels  of  the  engine 
passed  over  the  plaintiff's  leg  before  it  was  entirely  stopped. 
There  was  evidence  on  the  part  of  the  plaintiff  tending  to 
show  that  there  was  no  little  girl  upon  the  crossing  just  pre- 
vious to  the  accident  as  testified  to  by  the  engineer,  and  it 
may  be  assumed  that  he,  testifying  a  long  time  after  the  acci- 
dent, was  mistaken.  But  his  evidence  was  not  necessarily  in 
conflict  with  that  of  the  other  witnesses  upon  whose  memory 
time  may  also  have  done  its  work.  The  little  girl  may  have 
come  upon  the  track  and  passed  off  undiscovered  by  the  other 
witnesses,  and  the  plaintiff  may  have  come  upon  the  track  soon 
after  and  may  have  been  seen  by  the  engineer  immediately 
after  he  came  upon  the  track  and  after  the  girl  had  passed  off. 
The  facts  testified  to  by  the  plaintiff's  mother  showed  that  he 
must  just  have  reached  the  track  and  could  have  been  there 
but  a  very  brief  time  before  the  accident.  It  cannot  be 
mferred  that  the  engineer  ought  to  have  seen  or  could  have 
seen  him  any  sooner  than  he  did.  It  is  not  probable,  and 
there  is  no  evidence  to  show  that  he  was  upon  the  track  at 
the  time  the  train  left  the  depot,  about  fifteen  hundred  feet 
from  the  avenue ;  nor  is  there  any  evidence  from  which  it 
SicKELs— Vol.  LX.      22 
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could  be  found  that  he  was  upon  the  track  and,  tJierefore,  visi- 
ble to  the  engineer  at  any  time  before  the  train  came  within 
forty  rods  of  him. 

Witnesses  testifying,  after  the  great  lapse  of  time,  might  be 
mistaken  as  to  the  speed  of  the  train,  the  distance  at  which 
the  child  was  first  discovered  upon  the  track,  and  the  place 
where  the  engine  was  reversed.  But  there  can  be  no  doubt, 
upon  this  evidence,  that  after  the  engineer  discovered  that  the 
child  was  in  peril  he  did  all  he  could  to  arrest  the  motion  of 
the  train.  That  he  willfully  or  recklessly  ran  upon  him  after 
he  discovered  that  he  was  in  peril  is  inconceivable,  and  cer- 
tainly cannot  be  assumed.  An  engineer  is  not  bound  to  stop 
his  train  the  moment  he  sees  some  living  object  upon  the 
track.  lie  has  the  right,  in  broad  daylight,  when  his  train 
is  perfectly  visible  and  its  approach  must  bo  heard  and  known, 
at  least  in  the  first  instance,  to  assume  that  the  object,  what- 
ever it  is,  will  leave  the  track  in  time  to  escape  injury.  He 
is  not  bound  to  expect  helpless  infants  upon  the  track  witli- 
out  sufficient  knowledge  or  ability  to  escape  when  warned 
of  danger.  He  could  not  know  when  he  first  saw  the 
plaintiff  that  he  was  too  young  to  be  conscious  of  the  danger 
to  which  he  was  exposed,  and  without  the  imputation  of 
negligence  he  could  run  on  until  he  discovered  tliat  he  was 
heedless  of  the  danger.  Reasonable  care  in  the  management 
of  trains  which  must  make  their  time  between  stations,  and 
have  the  right  of  way,  does  not  require  more. 

The  defendant  is  not  responsible  for  any  error  of  judgment, 
if  there  was  any,  on  the  part  of  the  engineer  as  to  the  speed 
of  his  train,  the  distance,  age  and  peril  of  the  child,  and  his 
ability  to  stop  the  train  in  time  protect  him.  AH  the 
engineer  was  bound  to  do  after  the  discovery  of  the  peril  was 
to  use  reasonable  diligence  and  care  to  avert  it,  and  there  was 
no  evidence  which  authorized  the  jury  to  find  that  he  did  not 
do  this. 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Andrews  and  Danforth,  JJ.,  dissenting. 
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Pkckham,  J.,  concurs  on  the  ground  that  the  evidence 
exculpating  plaintiffs  mother  from  negligence  is  so  wholly 
incredible  in  its  nature  as  not  to  be  sufficient  in  law  to  be  sub- 
mitted to  the  jury. 

Judgment  reversed. 
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John  A.  Bagley,  Appellant,  v.  Peteb  Bowe,  Respondent. 

An  assignment  for  the  benefit  of  creditors  is  not  invalidated  by  a  pro- 
vision therein  authorizing  the  assignee  to  compound  or  compromise  iI5  idi 
debis  owing  to  the  assignor.  106  ml 

The  general  rules  for  the  construction  of  written  mstruments,  to  wit,  that 
a  construction  will  be  preferred  which  will  uphold,  rather  than  one 
which  will  destroy  them,  and  that  in  construing  a  particular  clause  the 
whole  contract  may  be  considered,  apply  to  assi.fijnments  for  the  benefit 
of  creditors. 

In  such  an  assignment  the  declaration  of  trust  as  to  the  assigned  property 
was  **  to  take  possession  of  and  sell  the  same  at  public  auction  or  private 
sale  and  to  convert  the  same  into  money  "  and  *'  to  apply  the  proceeds 
thereof"  to  the  payment  of  the  assignor's  debts  in  the  order  specified. 
Following  this  was  a  clause  conferring  upon  the  assignee  power  to 
execute  bills  of  sale  or  other  conveyance,  which  he  might  consider 
necessary  or  requisite  **  to  carry  into  effect  the  intent  and  purpose"  of 
the  instrument  in  the  name  of  the  assignors  "  for  such  consideration  in 
money  or  other  thi/ags"  as  he  should  deem  sufficient.  HM,  that  the 
clause  did  not  confer  authority  to  sell  on  credit  or  to  exchange  the 
assigned  property  for  other  property,  and  so,  it  did  not  invalidate 
the  assignment. 

To  justify  the  court  in  directing  a  verdict  in  any  case  upon  the  facts,  the 
evidence  must  be  undisputed  or  so  certain  and  convincing  that  no 
reasonable  mind  could  come  to  any  but  one  conclusion. 

In  other  cases,  while  the  trial  court  or  the  General  Term  is  authorized  to 
set  aside  the  verdict  and  direct  the  issues  to  be  retried  before  another 
jury,  if  in  its  judgment  the  verdict  is  against  the  weight  or  prepond- 
erance of  evidence,  the  court  cannot  take  from  that  tribunal  the 
ultimate  decision  as  to  the  facts. 

(Argued  March  11,  1887;  decided  March  25,  1887.) 

Appeal    from    judgment    of  the   General   Term  of   the 
Superior  Court  of   the  city  of  New  York  entered  upon  an 


} 


172  B  AGLET  V.  Bo  WE.  [March, 


Statement  of  case. 


order  made  February  4,  1884,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  a  verdict  directed  by  the 
court. 

This  action  was  brought  by  plaintiff,  who  claimed  as 
assignee  of  Swezey  &  Dart,  under  an  assignment  for  the 
benefit  of  creditors,  to  recover  for  the  alleged  conversion  of 
a  portion  of  the  assigned  property.  Defendant  justified  under 
certain  attachments  and  executions  against  Swezey  &  Dart, 
issued  to  him  as  sheriff,  claiming  the  assignment  to  be  fraudu- 
lent and  void  as  to  creditors. 

After  the  granting  clause  in  the  assignment  the  trust  was 
declared  in  these  words :  —  "In  trust,  nevertheless,  for  the 
uses  and  purposes  following,  viz. : 

First  To  take  possession  of  and  sell  the  same  at  public  or 
private  sale,  and  to  convert  the  same  into  money. 

Second,  To  apply  the  proceeds  thereof,  after  first  deducting 
therefrom  all  necessary  costs,  charges  and  expenses  of  executing 
the  trust  hereby  created,  as  follows,  viz. : " 

After  specifying  the  debts  in  the  order  of  payment  the 
assignment  contains  this  clause : 

"  And  for  the  better  and  more  effectual  execution  of  these 
presents  and  of  the  trusts  hereby  created,  the  said  parties  of 
the  first  part,  as  copartners  as  aforesaid,  and  the  said  Joseph 
Dart,  individually,  hereby  make,  constitute  and  appoint  the 
said  party  of  the  second  part  the  true  and  lawful  attorney 
irrevocable  of  the  said  parties  of  the  first  part  as  such  copart- 
ners, and  of  the  said  Joseph  Dart,  individually,  with  full 
power  and  authority  to  ask,  demand,  sue  for,  recover  and 
receive,  and  in  his  discretion  to  compound,  compromise, 
release  and  give  acquittance  for  all  debts,  demands  and  claims 
of  every  kind  and  nature  due  or  to  become  due  from  any  and 
all  persons  to  said  parties  of  the  first  part  as  copartners  as 
aforesaid,  or  to  the  said  Joseph  Dart,  individually,  and  to  ask, 
demand,  sue  for  and  take  into  his  possession  and  control  any 
and  all  property,  real,  personal  and  mixed,  of  whatever  nature 
and  wherever  situated  belonging  to  the  said  parties  of  the 
first  part  as  copartners,  and  to  the  said  Joseph  Dart,  individu- 
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allj,  and  to  institute  such  actions  and  proceedings  at  law  or 
equity  or  otherwise,  in  the  name  and  behalf  of  the  said  parties 
of  the  first  part  as  snch  copartners,  or  in  the  name  of  the  said 
Joseph  Dart,  individually,  as  in  his  discretion  may  be  neces- 
sary for  the  purposes  hereof  or  any  of  them,  and  to  execute, 
acknowledge  and  deliver,  in  the  name  of  the  said  parties  of  the 
first  part  as  such  copartners,  or  in  the  name  of  the  said  Joseph 
Dart,  individually,  for  such  consideration  in  money  or  other 
thing  as  he  may  deem  sufficient ;  all  such  deeds,  bills  of  sale 
or  other  conveyances  in  writing,  under  seal  or  otherwise,  and 
all  such  releases,  contracts,  and  other  instruments  in  writing 
or  under  seal  as  in  his  discretion  may  from  time  to  time  be 
necessary  or  requisite  to  carry  into  effect  the  intent  and 
purpose  of  this  instrument,  or  any  of  such  purposes,  with  full 
power  and  authority  unto  the  said  party  of  the  second  part  to 
do  all  such  acts  and  things  in  and  about  the  premises  as  the 
said  parties  of  the  first  part,  as  copartners  as  aforesaid,  or  the 
said  Joseph  Dart,  individually,  might  or  could  lawfully  do  if 
acting  personally  or  directly,  hereby  ratifying  and  confirming 
all  that  the  said  party  of  the  second  part  or  his  substitute 
may  lawfully  do  by  virtue  hereof." 
The  further  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edwin  B,  Smith  for  appellant.  WTiere  an  assignment  does 
not  in  express  terms  authorize  or  require  an  illegal  act  to  be 
done  by  the  assignee,  the  legal  inference  is  that  the  assignor 
did  not  intend  to  authorize  any  such  act.  {Benedict  v.  Hunt- 
ington,  32  N.  Y.  219 ;  Jacobs  v.  Remsen^  36  id.  66S ;  Ointher 
V.  Bichmondj  18  Hun,  232 ;  Kellogg  v.  Slauson,  UN.  Y. 
304,  308.)  The  assignment  took  effect  immediately,  to  pass 
everything  which  was  in  law  and  in  fact  the  property  of  the 
assignors,  "  of  every  name  and  nature,  not  exempt  from  attach- 
ment by  law,  wheresoever  situate  and  by  whatsoever  muni- 
ments of  title  evidenced.  {Brennan  v.  Wilson^  71  N.  Y.  502, 
505'-507 ;  Juliand  v.  Bathhone,  39  Barb.  97;  39  N.  Y.  376 ; 
Thrasher  v.  Beniley,  69  id.  649 ;  1  Abb.  [N.  C]  39,  47; 
Hickman  v.  Messenger^  49  Penn.  St.  466 ;  Clark  v.  Dutcher^ 
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9  Cow.  674 ;  People  v.  Stephens^  71  N.  Y.  659 ;  Wyman  v. 
Famsworthy  3  Barb.  371 ;  Sandford  v.  Mayor ^  etc.y  38  id. 
151 ;  Holdredge  v.  WM,  64  id.  22 ;  Doll  v.  Earle,  65  id,  300.) 
The  only  illegality  which  avoids  an  assignment  is  that  which 
makes  it  the  instrument  of  defeating  or  delaying  the  collec- 
tion of  debts.  ( Wilson  v.  Forsyth^  24  Barb.  107,  128 : 
HoTWitz  V.  Ellinger^  31  Md.  492 ;  Mcintosh  v.  Corner^  33  id. 
598 ;  Page  v.  Bacon,  21  Me.  280;  2  Parsons  on  Con.  771 ; 
Eemmingway  v.  UamUtony  4  M.  &  W.  115  ;  Feret  v.  Hill^ 
15  C.  B.  207 ;  26  Eng.  L.  &  Eq.  261 ;  Ahhey  v.  Dewey,  25 
Penn.  St.  413.)  An  assignment,  valid  at  its  inception,  cannot 
be  invalidated  by  any  subsequent  acts,  either  of  the  assignor  or 
of  the  assignee.  {Shultz  v.  Hoagland,  85  N.  T.  464  •  Cuyler 
V.  McCartney,  40  id.  222 ;  WUson  v.  Forsyth^  24  Barb.  105  ; 
Browning  v.  Hart,  6  id.  91.)  The  omission,  under  the  circum- 
stances, to  schedule  the  nmety-six  bales  of  twine  was  not  only 
per  se  not  fraudulent  in  law,  but  no  evidence  to  sustain  a  charge 
of  fraudulent  intent,  in  fact.  {ShtUtz  v.  JEToagl'wd,  85  N.  Y 
464 ;  Marhury  v.  Brooks,  7  W.  556,  577 ;  Brooks  v.  Mar- 
Jt*ry,  id.  78,  89;  Tompkins  v.  Wheeler,  16  Pet.  116,  118.) 
Had  there  been  aught  ambiguous  about  the  conduct  of  the 
parties  tending  to  show  an  assignment,  good  upon  its  face,  to 
have  been  made  with  a  fraudulent  intent,  the  existence  or 
non-existence  of  such  intention  was  a  fact,  the  determination 
of  which  should  have  been  left  to  the  jury.  (85  N.  Y.  464 ; 
Vance  v.  Phillips,  6  Hill,  435, 436 ;  Livermore  v.  Northrop, 
44  N.  Y.  107;  Seymour  y.  Wilson,  14  id.  567;  Griffin  v. 
Marquardt,  21  id.  121 ;  Bedell  v.  Chase,  34  id.  386 ;  Thur^ 
ton  V.  Cornell,  38  id.  287;  CMffin  v.  Cranston,  1  Bosw.  281 , 
Erwin  v.  Voorhees,  26  Barb.  127,  Matthews  v.  Povlteney, 
33  id.  127.)  The  same  mtendmeats  of  honest  purpose  and  of 
the  validity  of  the  deed  apply  to  voluntary  assignments  as  to 
other  instruments.  The  onus  is  upon  a  creditor  who  assails 
it  to  show  it  to  be  void.  (Turner  v.  Jaycox,  40  Barb.  164, 
173  ;  40  N.  Y.  470 ;  Townsend  v.  Steams,  83  id.  209,  213 : 
Reed  v.  WoHhington,  9  Bosw.  617 ;  Whipple  v.  Pope,  33  IlL 
884.)    If  such  an  instrument,  or  any  clause  thereof,  is  bus- 
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ceptible  of  two  constructions,  ^^  the  intendment  that  standeth 
with  law "  shall  be  taken.  {Tonmsend  v.  Steams^  82  N.  Y. 
214,  215 ;  Benedict  v.  Huntington^  id.  218.)  The  mere  fact 
that  two  provisions,  independent  in  their  nature,  are  found  in 
the  same  instrument,  can  never  avail  to  stamp  upon  them,  or 
either  of  ihem,  the  character  of  fraud,  when  the  provisions, 
separately  considered,  are  admitted  to  be  lawful.  (Bump.  Fr. 
Con.  360.)  Even  if  the  assignment  could  be  held  to  authorize 
the  assignee  to  compound  with  debtors  of  Swezej  <fe  Dart, 
this  would  not  invalidate  the  assignment.  (MeConneU  v. 
Sherwood,  84  N.  Y.  622;  Coyne  v.  Weaver^  id.  386 ;  Conklin 
V.  Conrad,  6  O.  St.  611 ;  Lininger  v.  Raymond,  9  Neb.  40 ; 
Kdlogg  v.  Slauson,  11  K  Y.  304-308.)  The  objection  to  the 
assignment  upon  its  face,  that  ^'the  preferences  in  the  assign- 
ment do  not  set  out  any  particular  amount "  states  no  legal 
ground  for  invalidating  it.  {Bank  of  Silver  Greek  v.  TcdcoU, 
S2  Barb.  550,  553.) 

Charles  F.  MacLea/n  for  respondent.  The  failure  to  trans- 
fer all  the  assignor's  property  clearly  shows  a  fraudulent  pur- 
pose on  his  part.  {ShuUz  v.  Hoagland,  86  N.  Y.  471 ;  WiUon 
V.  Fo9'8ythy  24  Barb.,  105 ;  De  Camp  v.  Marshall^  2  Abb. 
Pf.  8.]  373;  Chover  v.  Wakem^n,  11  Wend.  187;  Mack&y 
T.  Caime,  5  Oow.  549 ;  Judeon  v.  Gardner,  4  N.  Y.  Leg. 
Obs.  424 ;  Jackson  v.  Parker,  9  Cow.  73,  86 ;  Hazard  v. 
Ca^eU,  93  N.  Y.  259 ;  Lockwood  v.  Bostwick,  2  Daly,  521 ; 
CoTwin  V.  Daly,  7  Bosw.  222 ;  In  re  Knox,  1  Monthly  L.  B. 
47 ;  Hegeman  v.  Hegeman,  8  Daly,  1 ;  In  re  Swezy,  10  id. 
107.)  A  fraudulent  preference  avoids  the  assignment. 
{FeidUr  v.  Day,  2  Sand.  594 ;  Bostwick  v.  Menck,  40  N.  Y. 
383.)  Any  power  to  disposer  of  the  assigned  estate,  for  any- 
thing else  than  cash,  avoids  the  whole  deed.  {Rapalee  v. 
SteiDwrt,  27  N.  Y.  310 ;  Moir  v.  Broion,  14  Barb.  51 ;  Schvr 
fddt  V.  Ahemethy,  2  Du.  633;  Burdick  v.  Post,  6  N.  Y. 
522 ;  Griffim.  v.  Barney,  2  id.  365 ;  Porter  v.  Williams,  9  id. 
142;  Yates  v.  Andrews,  37  id.  657.)  Any  clause  which 
could  be  legitimately  set  up  by  the  assignee  as  a  justification 
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for  a  course  of  conduct  in  regard  to  the  assigned  property  in 
any  respects  diflEerent  from  that  which  the  law  would  direct, 
of  necessity  vitiates  the  assignment.  {Jes8up  v.  Hulse^  21 
N.  Y.  168 ;  Tovmsend  v.  Stewms^  82  id.  209;  ScMusself  v. 
WilUtt,  22  How.  18;  NichoUon  v.  Leamtt,  6  K  Y.  510; 
Dunham  v.  Waterman^  17  id.  9;  Nichol  v.  McEwen^  17 
id.  22.) 

Andrews,  J.  The  trial  judge  directed  a  verdict  for  the 
defendant  on  the  ground  that  the  assignment  of  February  8, 
1881,  made  by  Dart,  one  of  the  firm  of  Swezey  &  Dart,  to 
the  plaintiff,  was  void,  as  having  been  made  with  intent 
to  hinder,  delay  and  defraud  creditors.  The  assignment  in 
form  was  a  general  assignment  for  the  benefit  of  the  creditors 
of  the  firm  of  Swezey  &  Dart  and  the  individual  creditors  of 
Dart,  and  was  executed  by  Dart  in  the  firm  name  and  also  as 
an  individual.  It  purported  to  transfer  and  assign  to  the 
plaintiff  all  the  property  of  the  firm,  "real,  personal  and 
mixed,  not  exempt  from  attachment  by  law,"  for  the  benefit 
of  the  firm  creditors,  and  also  the  individual  property  of  Dart 
for  the  benefit  of  his  individual  creditors.  The  General  Term 
affirmed  the  judgment,  and  the  sole  point  now  presented  is 
whether  the  question  of  fraud  should  have  been  submitted 
to  the  jury. 

In  support  of  the  judgment  it  is  claimed  that  the  assign- 
ment was  void  on  its  face,--  but  it  is  also  insisted  that  the 
evidence  of  fraud,  extrinsic  to  the  instrument,  was  so  conclu- 
sive that  the  court  was  justified  in  withholding  the  case  from 
the  jury,  and  in  ruling,  as  matter  of  law,  that  fraud  in  fact  was 
established.  The  provisions  in  the  instrument  of  assignment 
upon  which  the  defendant  relies  to  establish  its  invalidity 
relate  to  the  powers  conferred  upon  the  assignee, ^t**^,  "to 
compound,  compromise  and  release"  debts  owing  to  the 
assignor,  and,  second^  to  "  execute,  acknowledge  and  deliver 
in  the  name  of  the  said  parties  of  the  first  part  (assignors),  as 
such  copartners,  or  in  the  name  of  the  said  Joseph  Dart, 
individually,  for  sych  consideration,  in  money  or  other  thing 
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as  he  may  deem  sufficient,  all  snch  deeds,  bills  of  sale  or 
other  conveyances,  in  writing,  under  seal  or  otherwise,  and 
all  such  releases,  contracts  and  other  instruments  in  writing 
or  under  seal  as  in  his  discretion  may  from  time  to  time  be 
necessary  to  carry  into  effect  the  intent  and  purpose  of  this 
instrument."  The  validity  of  a  provision  in  a  general  assign- 
ment for  the  benefit  of  creditors,  authorizing  the  assignee  to 
compound  or  compromise  debts  owing  to  the  assignor,  has  been 
recently  affirmed  in  this  court,  and  is  no  longer  an  open  question. 
{Coyne  v.  Weaver,  84  N.  T.  886.)  The  stress  of  the  argument 
against  the  validity  of  the  instrument  of  assignment  is  placed 
on  the  clause  conferring  upon  the  assignee  the  power  to  exe- 
cute deeds,  bills  of  sale,  or  other  conveyances  in  writing,  "  for 
such  consideration  in  money  or  other  thing  "  as  he  may  deem 
sufficient.  This  clause,  it  is  insisted,  authorizes  the  assignee  to 
sell  or  dispose  of  the  assigned  property  upon  credit,  or  upon  any 
consideration,  whether  in  money  or  property.  If  this  is  the  true 
construction  of  the  provision,  there  can  be  no  doubt  of  its  inval- 
idity. The  law  justifies  and  upholds  trusts  created  by  insolvent 
debtors  of  their  property,  through  general  assignments  for 
the  benefit  of  their  creditors,  only  when  they  provide  for  the 
immediate  and  unconditional  surrender  and  application  of 
the  assigned  property  to  the  payment  of  their  debts,  and  any 
attempt  to  confer  upon  the  assignee  the  power  to  delay  the 
collection  and  conversion  of  the  assets  into  money,  is  heM  to 
♦  be  unlawful  and  to  vitiate  the  assignment.  It  has,  therefore, 
been  held  that  an  authority  contained  in  the  assignment  to 
sell  the  assigned  property  on  "credit,"  or  for  "cash  or  upon 
credit "  as  in  the  judgment  of  the  assignee  may  appear  best, 
or  to  convert  the  property  into  "  money  or  available  means," 
renders  the  assignment  fraudulent  and  void.  {Nioholeon  v. 
Zeavitty  6  N.  T.  510 ;  Burdick  v.  Post,  id.  522 ,  Brighm^ 
V.  TiUinghasty  13  id.  215.)  Construing  the  clause  in  ques- 
tion, in  view  of  the  general  rule  of  construction  of  written 
instruments,  that  a  construction  will  Ue  preferred  which 
will  uphold,  rather  than  one  which  will  destroy  them  (a 
rule  applicable  as  well  to  insolvent  alignments  as  to 
SioKELs — Vol.  LX.        23 
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other  instruments),  and  the  further  rule  that  in  construing 
a  particular  clause,  the  whole  context  may  be  considered, 
we  are  of  opinion  that  the  clause  in  question  should  not 
be  deemed  to  confer  authority  to  sell  the  assigned  property 
on  credit,  or  to  exchange  it  for  other  property.  The 
language  of  the  whole  paragraph  seems  more  appropriate  to  a 
mere  power  of  attorney  than  to  an  instrument  of  transfer  or 
conveyance.  It  authorizes  the  assignee  to  execute  deeds,  bills 
of  sale,  etc.,  "  in  the  name  of  the  parties  of  the  first  part  '* 
(the  assignors),  a  power  which  they  would  very  rarely,  if  ever, 
find  it  necessary  to  exercise.  But  the  power  is  in  express 
terms  limited  to  instruments  which  the  assignee  may  deem 
necessary  or  requisite  "  to  caiTy  into  effect  the  intent  and  pur- 
pose of  this  instrument."  Looking  at  the  preceding  parts  of 
the  assignment  it  is  found  that  the  granting  clause  is  followed 
by  a  declaration  of  the  trusts  upon  which  the  assignee  is  to  take 
the  property,  the  first  of  which  is  ^Ho  take  possession  of  and 
sell  the  same  at  public  or  private  sale,  and  to  convert  the  same 
into  money,"  and  next  to  "  apply  the  proceeds  thereof,"  after 
deducting  necessary  costs,  charges  and  expenses,  to  the  pay- 
ment of  the  debts  of  the  assignors,  in  the  order  specified. 
This  explicit  authority  and  direction  to  sell  the  assigned 
property  and  convert  the  same  into  money,  cannot  be  recon- 
ciled with  the  subsequent  power  to  execute  in  the  names  of 
the  assignors,  deeds,  bills  of  sale  and  other  conveyances,  "  for 
such  consideration  in  money  or  other  thing"  as  the  assignee 
may  deem  sufficient,  provided  the  latter  clause,  as  is  claimed 
by  the  defendant,  authorizes  the  assignee  to  dispose  of  the 
assigned  property  on  credit,  or  to  exchange  it.  But  we 
are  of  opinion  that  this  supposed  inconsistency  does  not  in 
fact  exist.  It  is  not  difficult  to  imagine  cases  where  in  the 
adjustment  of  pi«operty  in^ereste  held  in  common  by  the 
assignors  and  third  persons,  mutual  releases  and  transfers  might 
become  necessary,  setting  apart  in  severalty  to  each  owner 
his  interest  in  the  common  property,  or  where  in  the  process 
of  conversion  it  might  become  necessary  for  the  assignee  to 
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execute  instrmnents,  upon  a  consideration  other  than  the  pay- 
ment of  money,  affecting  the  assigned  estate,  but  not  involving 
any  sale  or  exchange.  It  is  not  improbable  that  the  draughts- 
man inserted  this  clause  without  any  very  definite  purpose, 
following  some  precedent  But  however  tliis  may  be,  the 
provision  is  quite  too  vague  to  overcome  the  explicit  direction 
in  the  prior  clause,  requiring  in  substance  that  the  property 
should  be  sold  for  money,  and  especially  in  view  of  the 
expressed  purpose  of  the  latter  clause,  that  the  power  thereby 
given  was  "to  carry  into  effect  the  intent  and  purpose"  of 
the  instrument. 

Two  extraneous  matters  are  relied  upon  to  establish  the 
existence  of  fraud  in  fact,  Jirstj  that  the  assignor.  Dart, 
intended  to  withhold  from  the  assignee  and  the  creditors 
ninety-six  bales  of  twine  owned  by  the  firm  of  Swezey  &  Dart, 
upon  the  false  and  fraudulent  pretense  that  they  belonged  to 
the  "Wilton  Company,  of  which  his  mother-in-law  was  the 
proprietor,  and,  second^  the  matter  of  the  "Peerless"  trade- 
mark, belonging  to  the  firm,  used  to  designate  warps  manu- 
factured for  and  sold  by  the  firm.  The  question  whether 
the  judge  was  authorized  to  take  from  the  jury  the  question 
of  fraudulent  intent  arising  upon  the  extrinsic  facts  is  to  be 
determined  in  view  of  the  settled  rule  that  to  justify  the 
court  in  directing  a  verdict  in  any  case  upon  the  facts  the 
evidence  must ^  be  undisputed,  or  so  certain  and  convincing 
that  no  reasonable  mind  could  come  to  but  one  conclu- 
sion. If  there  is  ground  for  opposite  inferences,  and  a 
conclusion  either  way  would  not  shock  the  sense  of  a  reason- 
able man,  then  the  case  is  for  the  jury,  although  the  judge 
may  entertain  a  clear  and  decided  conviction  that  the  truth  is 
on  this  or  that  side  of  the  controversy.  The  trial  court  or 
the  General  Term  is  authorized  to  set  aside  a  verdict  and 
direct  the  issue  to  be  retried  before  another  jury,  if  in  its 
judgment  the  verdict  is  against  the  weight  or  preponderance 
of  evidence,  but  in  a  case  which  of  right  is  triable  by  jury 
the  court  cannot  take  from  that  tribunal  the  ultimate  decision 
of  the  fact,  unless  the  fact  is  either  uncontradicted  or  the  con- 


180    Pbople  ex  rel.  Bacox  v.  Board  op  Supeevisobs.  [Aprils 


Statement  of  case. 


tradiction  is  illusory,  or  where,  to  use  a  current  word,  the 
answering  evidence  is  a  '•scintilla"  merely.* 

««««««« 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 


The  People  ex  rel.  William  H.  Baoon,  Appellant,  v.  The 
Board  of  Supbbvtsobs  of  the  County  of  Kings, 
Kespondent. 

The  board  of  supervisois  of  the  county  of  K.,  in  whom  was  vested  the 
power  to  fix  the  compensation  of  the  district  attorney,  his  assistants, 
clerks  and  officers,  in  August,  1877,  fixed  the  salaries,  and  among:  them 
the  salary  of  the  chief  clerk,  at  $8,000  per  annum.  In  November,  1877, 
however,  said  board  fixed  the  amount  to  be  raised  by  taxation  for  the 
salaries  in  that  office  for  the  current  fiscal  year,  at  a  sum  considerably  less 
than  the  aggregate  of  the  salaries  as  fixed  in  August,  1877.  The  relator 
was  appointed  by  the  district  attorney,  whose  term  of  office  began  Janu- 
ary 1,  1878,  chief  clerk  from  that  date,  at  a  salary  of  $1,500,  the  salaries 
in  the  office  having  been  scaled  down  to  come  within  the  appropriation. 
The  relator  accepted  the  appointment  and  continued  in  the  office  until 
August  1,  1881,  receiving  and  accepting  the  salary  so  fixed,  making  no 
claim  for  additional  compensation  until  after  his  employment  had  term- 
inated. In  an  action  to  recover  the  difference  betw^een  the  amount 
received  and  the  amount  of  salary  as  fixed  by  the  board,  held,  that  the 
action  of  the  board  in  November,  1877,  plainly  indicated  an  intention 
on  its  part  to  reduce  the  salaries,  and  authority  w^as  thus  impliedly 
given  to  the  incoming  district  attorney  to  make  such  arrangements  with 
his  appointees  as  would  bring  the  aggregate  within  the  sum  to  be  raised; 
that  it  was  fairly  presumable  that,  by  the  voluntary  acceptance  and 
retention  by  the  relator  of  his  employment  at  the  reduced  salary,  the 
board  was  led  to  omit  adopting  a  formal  resolution  reducing  the  salary 
to  that  fixed  by  the  district  attorney;  and  that,  therefore,  plaintiff  was 
not  entitled  to  recover. 

(Argued  February  8, 1887;  decided  April  19,  1887.) 

*  The  omitted  portion  of  the  opinion  is  taken  up  with  a  discussion  of 
the  evidence,  the  court  reaching  the  conclusion  that  it  did  not  justify  the 
-withdrawal  of  the  case  from  the  jury. 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  13,  1885,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  a  decision  of 
the  court  on  trial  without  a  jury.  (Reported  below,  38  Hun, 
373.) 

The  nature  of  the  proceedings  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

James  Troy  for  appellant.  The  salary  of  the  relator  having 
been  fixed  by  law  at  $3,000  per  annum,  and  its  payment  by 
the  county  treasurer  having  been  directed  under  authority  of 
the  act  of  1875,  he  was  entitled  to  be  paid  that  sum,  and  the 
acceptance  by  him  of  a  reduced  amount,  especially  as  that 
reduced  amount  was  all  the  county  treasurer  had  to  pay;  did 
not  in  any  way  aflEect  or  impair  his  right  to  receive  the  whole. 
{People  ex  reL  SatterUe  v.  Rd  of  Pdice,  74  N.  Y.  265 ; 
People  ex  reL  Ryan  v.  Frenohy  91  id.  389 ;  Kehn  v.  The  State^ 
93  id.  291  ;  Riley  v.  Mayor,  etc,,  96  id.  339.)  It  was  not 
necessary  that  the  relator's  claim  should  be  approved  or  rejected 
by  the  county  auditor.  (Laws  of  1871,  chap.  737;  2  E.  S. 
[Banks'  7th  ed.]  924,  §  4;  Id.  979,  §  4;  1  id.  845,  §  6; 
People  ex  rel,  Qreen  v.  Wood,  13  Abb.  Pr.  383.)  The 
authority  given  by  the  legislature  to  the  board  to  fix  the  salaries, 
included  a  right  to  direct  the  payment  thereof.  {Otsego  B^Jc 
Case,  51  N.  Y.  501 ;  PeopU  ex  rel,  Oakey  Hall  v.  Sup' r ft,  32 
id.  473 ;  People  ex  rel.  Comers  of  Records  v.  Supers,  11  Abb. 
Pr.  114;  People  ex  rel.  Otsego  B'k  v.  Sup'rs,  51  N.  Y.  501 ; 
People  ex  rel.  Benedict  v.  Supers  of  Oneida,  2i  Hun,  413  ; 
People  ex  rel.  Sherman  v.  Supers  of  St  Lawrence,  30  How. 
Pr.  173;  Haslr(mch  v.  SupWs,  22  id.  71;  People  ex  rel. 
McGonnell  v.  Baker,  29  Barb.  81.) 

William  O.  Cooke  for  respondent.  By  accepting  $1,500 
per  year,  the  relator  expressly  waived  all  claims  to  any  higher 
rate  of  compensation.  {Riley  v.  Mayor,  etc,  96  N.  Y.  339; 
People  ex  rel.  Satterlee  v.  B'd  of  Police,  75  id.  38 ;  People 
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ex  rel.  Ryan  v.  French,  91  id.  265  ;  Kehn  v.  The  State^  93 
id.  291 ;  Hobbs  v.  Tankers,  102  id.  13.)  The  resolution  of 
August  7,  1877,  by  which  the  relator  claims  his  salary  was 
fixed  at  $3,000,  was  absolutely  void.  ( Bywen  v.  Lease,  5  Ilill, 
221 ;  McKenna  v.  Edmunston,  91  N.  T.  233 ;  In  re  The 
Evergreens,  47  id.  216 ;  Vandeiiburgh  v.  Oreenbush,  66  id.  1 ; 
Whipple  V.  Christian,  8  id.  523  ;  Harlem  i?.  J2»  Co.  v.  South- 
em  H.  R.  Co.,  24:  Week.  Dig.  491 ;  41  Hun,  553 ;  Peoj>le  ex 
rel.  Hays  v.  Brooklyn,  71  N.  T.  495 ;  Tifft  v.  Buffalo,  82  id. 
211.)  It  did  not  become  the  respondent's  duty  to  allow  the 
relator's  claim  until  it  had  been  properly  certified  by  the 
auditor.  {People  v.  Brooklyn,  69  N".  Y.  605 ;  People  ex  rel. 
Brown  v.  Green,  56  id.  477 ;  People  ex  rel.  Ryan  v.  Green, 
58  id.  295, 306  309 ;  Dannat  v.  Mayor,  etc.,  66  id.  585 ;  Peo- 
ple ex  rel.  Burnet  v.  Jackson,  85  id.  541.) 

Eapallo,  J.  The  findings  of  fact  made  by  the  trial  judge 
establish  that  the  relator  was  appointed  by  Isaac  S.  Catlin, 
district  attorney  of  Kings  county,  whose  term  of  office  began 
on  the  let  of  January,  1878,  chief  clerk  in  the  office  of  such 
district  attorney,  from  the  1st  of  January,  1878,  at  a  salary  of 
$1,500  per  annum ;  that  the  relator  served  under  such  appoint- 
ment from  January  1,  1878,  until  August  1,  1881,  during 
the  whole  of  which  period  he  received,  from  the  treasurer  of 
the  county,  salary  at  the  rate  aforesaid,  in  equal  monthly  pay- 
ments. On  the  17th  of  January,  1884,  the  relator  presented 
to  the  board  of  supervisors  a  claim  for  upwards  of  $14,000, 
being  the  difference  between  the  sum  which  he  had  received 
for  salary  and  a  salary  at  the  rate  of  $5,000  per  annum,  to 
which  he  claimed  to  be  entitled  by  law  for  the  period  during 
which  he  had  served.  This  claim  was  rejected  by  the  board 
of  supervisors,  and  thereupon  the  relator  sued  out  an  alterna- 
tive writ  of  mandamics  requiring  the  supervisors  to  audit 
and  pay  him  the  sum  claimed,  with  interest,  or  show  cause, 
etc.  Thft  supervisors  having  made  return  to  the  writ,  the 
issue  thus  joined  was  tried  at  Special  Term  by  the  court,  a 
jury  having  been  waived,  and  the  court  rendered  judgment 
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dismissing  the  writ  on  the  ground  that  the  relator  had  never 
presented  his  bill,  or  claim,  to  the  auditor  of  the  county  of 
Kings,  and  that  such  auditor  had  never  passed  upon  the  same. 

On  appeal  by  the  relator  to  the  General  Term,  the  judg- 
ment rendered  at  Special  Term  was  affirmed,  the  court  hold- 
ing that,  upon  the  merits,  the  relator's  claim  was  unfounded. 
The  particular  point  on  which  the  judgment  of  the  Special 
Term  was  placed  was  not  passed  upon  in  the  opinion  at 
General  Term,  and,  without  intimating  any  question  of  its 
correctness,  we  refrain  from  discussing  it  or  other  points  of 
form  which  might  be  raised,  as  we  fully  concur  in  the  con- 
clusion of  the  Q-eneral  Term,  which  finally  disposes  of  the 
litigation. 

The  ground  of  the  relator's  claim  is  that  his  salary  as  chief 
clerk  in  the  district  attorney's  office  was  fixed  by  law,  and 
that,^consequently,  the  district  attorney  who  appointed  him 
had  no  power  to  stipulate  for  a  reduced  compensation.  He 
concedes  that  the  claim  made  in  the  alternative  writ,  that  his 
legal  salary  was  $5,000  per  annum,  is  erroneous,  but  contends 
that  it  was  $3,000  per  annum,  and  that  he  is  entitled  to  the 
difference  between  that  sum  and  the  $1,500  per  annum,  at 
which  rate  he  was  appointed,  and  which  he  received. 

It  is  not  claimed  that  the  relator's  salary  was  fixed  by  any 
statute.  It  is  conceded  that  the  power  to  fix  the  compensation 
of  the  district  attorney  and  his  assistants,  clerks  and  officers, 
was  vested  by  statute  in  the  board  of  supervisors.  The  claim 
of  the  relator  is  that  his  salary  was  fixed  by  a  resolution  of 
the  board  of  supervisors  of  the  county  of  Kings,  adopted  on 
the  7th  of  August,  1877  (before  the  election  of  Mr.  Catlin  as 
district  attorney).  That  resolution  fixed  the  salary  of  the 
district  attorney  to  be  elected,  and  of  the  first  and  second 
assistants,  and  the  salary  or  pay  of  the  chief  and  assistant 
clei*ks,  and  of  the  several  officera  attached  to  or  attendant 
upon  the  office  of  the  district  attorney,  the  salary  or  pay  of 
the  chief  clerk  being  fixed  in  this  resolution  at  $3,000  per 
annum.  But  on  the  8th  of  November,  1877,  the  board  of 
supervisors,  by  resolution,  determined  to  raise  by  taxation,  and 
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included  in  the  budget  for  the  then  current  fiscal  year,  for 
salaries  of  the  district  attorney  and  his  assistants,  clerks  and 
officers,  only  the  sum  of  $22,000,  which  was  considerably  less 
than  the  aggregate  of  the  salaries  or  pay  of  those  officers  as 
fixed  by  the  resolution  of  August  7,  1877.  Although  the 
last  naentioned  resolution  was  not,  in  terms,  repealed  or 
amended,  we  think  that  the  action  of  the  board  on  the  eighth 
of  November,  plainly  indicated  an  intention  on  its  part  to 
reduce  the  salaries  to  be  paid  in  the  district  attorney's  office 
to  an  aggregate  amount  which  would  be  within  the  sum  pro- 
vided for  in  the  tax  budget,  and  that  it  was  within  their 
power  to  do  so,  as  they  had  full  authority,  to  regulate  the 
salaries  of  the  persons  thereafter  to  be  employed  in  that  office, 
and  that  authority  was  thus  impliedly  given  to  the  incoming 
district  attorney  to  make  sucli  arrangements  with  the  sub- 
ordinates to  be  appointed  by  him,  in  the  way  of  scaling  down 
their  salaries,  as  would  bring  the  aggregate  within  the  sum  to 
be  raised  by  taxation.  The  district  attorney  appears  to  have 
acted  on  this  understanding.  He  was  not  compelled  by  law 
to  appoint  a  chief  clerk,  but  he  offered  the  position  to  the 
relator  at  a  salary  of  $1,500,  which  was  accepted,  and  on 
entering  upon  his  office  of  district  attorney,  he  sent  to  the 
county  treasurer  a  list  of  all  the  assistants,  clerks  and  officers 
appointed  by  him,  with  the  salaries  to  be  paid  to  each,  which 
salaries  were  in  the  aggregate  equal  to  the  unexpended 
balance  of  the  amount  provided  for  in  the  tax  budget  of  the 
board  of  supervisors.  The  relator  accepted  from  tlie  county 
treasurer  and  gave  receipts  for  his  salary  at  the  rate  of  $1,500 
per  annum,  in  monthly  payments,  during  the  whole  time  of 
his  service,  and  it  was  not  until  long  after  his  employment 
had  terminated,  viz.,  January  17,  1884,  that  he  made  his 
claim  for  additional  compensation.  We  think  the  claim  is 
without  merit,  and  that  it  does  not  fall  within  the  principle 
of  the  cases  in  which  a  salary  fixed  by  statute,  and  attached 
to  a  public  office  or  employment,  is  sought  to  be  reduced, 
either  by  the  officer  making  the  appointment,  or  by  the 
officer  charged  with  the  duty  of  paying  the  prescribed  salary. 
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Here  the  amount  of  the  relator's  salary  was  within  the  con- 
trol of  the  board  of  supervisors,  and  it  is  fairly  presumable 
that  by  the  voluntary  acceptance  and  retention  by  the  relator 
of  his  appointment  at  the  reduced  salary  fixed  by  the  district 
attorney,  the  board  of  supervisors  was  led  to  omit  adopting 
a  formal  resolution  conforming  to  his  action.  He  should 
Dot  now  be  permitted  to  retract  his  agreement.  In  this 
respect  the  case  of  Hobba  v.  City  of  Yonkera  (102  N.  Y.  13) 
is  in  point. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Thomas  J.  CHAMBiaiLAiN  et  al.,  as  Executors,  etc.,  Appel- 
lants, V,  Hascal  L.  Taylob  et  al.,  Respondents. 

The  will  of  B.,  after  various  devises  and  bequests,  which  disposed  of  413    ^g 

but  a  small  portion  of  his  property,  directed  that  his  residuary  estate,  }||  ^ 

most  of  which  w^as  personalty,  be  divided  into  two  parts,  one  of  said  ^  i^ 

parts  '*  to  be  paid"  to  a  religious  corporation,  the  other  to  a  college  p2=:cr 

named.    Then  followed  a  clause  giving  to  his  executors  all  of  his  real  y^   '|^J 

and  personal  property,  not  specifically  devised  and  bequeathed,  in  trust,  105~186 

*'for  the  payment  of  the  bequests  and  legacies;*'  and  for  the  purpose  y..?*^ 

of  executing  the  trusts,  he  authorized  them  to  sell  and  convert  the  estate,  431   ^^ 

real  and  personal,  into  cash.     In  an  action  of  ejectment  to  recover  !^_?** 

possession  of  certain  real  estate,  of  which  the  testator  died,  seized,  held^  V^  J 10 

that  the  trustees  took  no  title  to  the  land  under  the  will;  but  that  it 
descended  to  the  heirs  of  the  testator;  that  no  trust  was  created  thereby 
"  to  sell,  mortgage  or  lease  lands,  for  the  benefit  of  legatees  or  for  the 
purpose  of  satisfying  any  charge  thereon"  (I  R  S.  728,  §  55,  sub.  2,, 
as  there  are  no  imperative  directions  to  sell  the  lands,  and  the  purposes 
of  the  will  did  not  require  it;  also,  that  under  the  statute  of  uses  and 
trusts,  in  case  of  such  a  trust,  no  estate  in  the  land  vests  in  the  trustees 
unless  they  are  authorized  to  receive  the  rents  and  profits.  (1  R.  8. 
T29,  §  66.) 

LeiU  V.  Emoard  (89  N.  Y.  169);  Donomn  v.  Van  De  Mark  (78  K  Y.  244), 
distinguished. 

Also,  hdd^  that  no  title  in  the  executors  could  be  implied,  as  the  gifts  were 
in  conflict  with  the  provisions  of  the  statute  forbidding  testamentary 
gifts  to  religious  and  other  charitable  corporations  in  certain  cases  in 
SicKELs  — Vol.  LX.       24 
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excess  of  one-half  of  the  testator's  property  (chap.  860,  Laws  of  1860), 
and  it  was  the  duty  of  the  executors  to  satisfy  the  yalid  legacies  out  of 
the  personal  estate. 

The  legal  rights  of  an  heir  to  the  real  property  of  a  deceased  person 
cannot  be  defeated  except  by  a  valid  devise  of  the  property  to  another: 
and,  although  a  testator  may  have  intended  a  conversion  of  his  real 
estate,  this  does  not  affect  the  transfer  of  title  unless  the  intention  is 
manifested  in  the  mode  and  language  required  by  the  statute. 

Also,  held,  that  the  authority  given  to  the  executors  to  sell  the  real  estate 
did  not  work  an  equitable  conversion,  as  there  was  no  necessity  for 
such  a  conversion  to  satisfy  the  valid  provisions  of  the  will. 

Equity  will  never  presume  a  conversion  unless  it  is  demanded  to  accom- 
plish the  lawful  purposes  expressed  in  the  wilL 

Also,  Md,  that  the  former  decision  of  this  court  in  Chamberlain  v.  Cha/rn- 
be7'lain  (43  N.  V.  424),  wherein  the  same  will  was  under  consideration, 
determined  substantially  the  questions  here  presented,  and  rendered 
those  questions  stare  decisis. 

This  action  was  brought  by  the  grantee  of  the  executors  under  the  pro- 
vision of  the  Code  of  Civil  Procedure  (§  1507),  which  authorizes  a 
grantee,  whose  deed  is  void  because  of  adverse  possession  at  the  time 
of  its  execution,  to  maintain  an  action  of  ejectment  in  the  name  of  the 
grantor.  Held,  that  the  intent  of  the  provision  is  to  enable  the  grantee 
to  avail  himself  of  a  title  which  overreached  the  right  of  the  adverse 
possessor;  that  the  action  could  only  be  based  upon  a  valid  title  in  the 
grantor;  that,  as  the  grantors  here  had  no  such  title,  they  stand  as 
plaintiffs  in  the  case,  precisely  as  though  no  conveyance  had  been  made; 
and  so.  that  the  action  was  not  maintainable. 

(Argued  February  9, 1887;  decided  April  19,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  at  the  January  Terra  1885  which  affirmed  a 
judgment  in  favor  of  defendants  entered  upon  a  decision  of 
the  court  on  trial  without  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  skated 
in  the  opinion. 

I^.  D.  Northrwp  and  William  F.  Cogswell  for  appellants. 
The  plaintiflEs  duly  established  on  the  trial  title  in  themselves 
and  were  entitled  to  a  decision  finding  and  asserting  such  title 
in  fee,  and  that  they  were  entitled  to  the  possession  of  the 
premises.  (Code  of  Civil  Proc.,  §§  1502, 1519.)  The  clauses 
of  the  will  which  directed  the  executors  to  sell  and  convert  all 
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the  testator's  real  and  personal  "  estate  into  cash,"  for  the  pnr- 
poee  of  distribiitiuii,  etc.,  operated  in  law  as  an  equitable  con- 
version of  the  real  estate  into  money,  and  the  title  to  it  vested 
in  the  executors.  {Cfiaynberlain  v.  Chamberlain^  43  N.  Y. 
425,  431 ;  Vincent  v.  Neu)  House,  83  id.  512 ;  Eohert  v. 
Corning,  89  id.  239 ;  Dodge  v.  Pond,  23  id.  69,  76 ;  Powers 
V.  Gasaidy,  79  id  603,  613;  Shumway  v.  Harman,  6  N.  Y. 
Supr.  (T.  &  C.)  626 ;  Stagg  v.  Jackson,  1  N.  Y.  212 ;  Forsyth 
V.  Rathbone,  34  Barb.  388,  405  ;  Leigh  &  Dalz.  on  Eq.  Conv. 
6, 109;  Reading  v.  BlackweU,  Baldw.  R.  172 ;  Moncrief  v. 
Boss,  50  N.  Y.  5 ;  Tickle  v.  Qidnn,  1  Dein.  425 ;  Irish 
V.  Buested,  39  Barb.  411 ;  Lent  v.  Howard,  89  N.  Y.  169 ; 
Batch  V.  Bassett.  52  N.  Y.  361 ;  Shaw  v.  Chamlers,  14  Mich. 
Rep.  50 ;  Craig  v.  Leslie,  3  Wheat.  563 ;  4  Cond.  331 ;  Brinley 
V.  Whitney,  5  Pick.  348  ;  Stephens  v.  Deming,  60  Ind.  486 ; 
Fhiinagan  v.  Flannagan,  8  Abb.  [N.  C]  413;  Fulton  v. 
Edgar,  19  Week.  Dig.  429;  Morse  v.  Morse,  85  IN.  Y.  60; 
61 ;  92  N.  Y.  348,  351 ;  Hart  v.  CoUrain,  24  Wend.  14 ; 
Baigkt  v.  Brishin,  96  N.  Y.  131;  Phelps  v.  Phelps,  28 
Barb.  139 ;  Harris  v.  S^aght,  46  id.  503 ;  Van  v.  BarneU,  19 
Ves.  338;  Ashley  v.  Palmer,  1  Meriv.  21)6;  5  Law  Lib.  60, 
69,  70;  Leamitt  v.  WoUott,  65  How.  51;  1  Will,  on  Ex. 
W;  Downing  v.  Marshall,  1  Abb.  Ot.  App.  Dec.  543;  2 
Spenc.  Eq.  Jur.  242 ;  Burley  v.  Eoerlyn,  16  Sim.  290 ;  29 
Alb.  L.  J.  107 ;  Hood  v.  Hood,  85  N.  Y.  561 ;  Messenger  v. 
(?a«y,  18  N.  Y.  Week.  Dig.  71;  Kearney  v.  Missionary 
Sac.  10  Abb.  [N.  0.]  274;  Arnold  v.  6^75^r^,  5  Barb.  190; 
Betts  V.  jB«^,  4  Abb.  [N.  C]  318 ;  Downing  v.  Mars/udlj 
4  Abb.  Ct.  App.  Dec.  662,  667 ;  Fis/ier  v.  ^i;^?i^,  66  1^.  Y. 
468:  /ti  r^  Mahan,  32  Hun,  73;  iT^^/if^  v.  GoU,  24 
Wend.  641,  659;  Seigel  v.  ^.ny^r,  1  Abb.[N".  C]  368; 
-ff<?fc/wr  V.  Belcher,  30  Alb.  L.  J.  438;  In  re  River- 
sideParkj  20  N.  Y.  Week.  Dig.  117;  Byrnes  v.  Boer,  86 
N.  Y.  219;  Jackson  v.  Schravher,  7  Cow.  194.)  The  devise 
of  all  the  estate  of  the  testator,  to  the  plaintiffs,  by  neces- 
sary implication  included  the  rents  and  profits  thereof. 
(Jmt  V.  Howwrd^  89  N.  Y.  169 ;  Allen  v.  DewiUy  3  id. 
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JSoerett  v.  jKverett,  29  id.  71, 82,  98 ;  1  Ed.  Stat,  at  Large,  678, 
§  55,  subd.  2 ;  Hatch  v.  Basaett,  52  N.  Y.  359 ;  Armstrong  v. 
Ingersolly  20  Hun,  313 ;  Stagg  v.  Jackson,  1  N.  Y.  206 ; 
Tickle  V.  Quinn^  supra ;  Lyons  v.  Mahan,  1  Dem.  180.) 
The  trast  was  valid  and  vested  the  title  in  the  executors. 
{Morse  v.  Morse,  85  N".  Y.  59 ;  Thomas  v.  N.  T.  L.  Ins.  Co., 
19  Week.  Dig.  335;  Byrnes  v.  Boer,  86  N.  Y.  210,  220; 
Floyd  V.  Carow,  88  id.  568.)  The  title  to  the  land  in  contro- 
versy in  this  action  was  vested  iti  the  executors  at  the  death  of 
the  testator,  the  plaintiffs  had  power  to  sell  the  said  land 
in  their  discretion,  the  defendants  had  no  right  to  call  in 
question  the  exercise  of  their  discretion,  and  it  cannot  be  ques- 
tioned collaterally  in  this  action.  (Gerard  on  Real  Estate, 
450 ;  Roseboom  v.  Mosher,  2  Denio,  68 ;  3  Edw.  Ch.  571 ;  92 
N.  Y.  351,  352  ;  4  Redf.  156  ;  50  N.  Y.  436 ;  Jackson  v. 
Brinkerhoff,  3  Johns.  Cas.  101 ;  Chapman  v.  Z>.  Z.  cfe  W.  H. 
R.  Co.,  3  Lans.  261,  262;  Ward  v.  Ward,  16  Abb.  [TST.  C] 
253 ;  Doe  v.  WiUan,  2  Barn.  &  Aid.  84 ;  Oerm^nd  v.  Jones, 
2  Hill,  576 ;  Tilden  v.  Hyde,  2  S.  &  S.  228 ;  Warnford  v. 
Thompson,  3  Ves.  515 ;  Bogart  v.  HiU,  4  Hill,  501.)  Execu- 
tors are  always  trustees  of  the  testator,  and  any  property  not 
disposed  of  by  the  will,  the  executors  take  in  trust  for  the 
party  entitled  to  it,  under  the  statute  of  distributions.  (  Wa^er 
V.  Wager,  98  N.  Y.  166 ;  1  William  on  Exrs.,  294  ;  Brovm  v. 
Smith,  10  Paige,  198 ;  Byrnes  v.  Baer,  86  N.  Y.  220  ;  Floyd 
V.  Carow,  88  id.  560.)  Under  the  particular  provision  of  the 
statute,  the  plaintiffs  are  entitled  to  maintain  this  action.  The 
power  to  sell  for  division  and  distribution  implies  that  they 
have  such  a  title  as  will  maintain  this  action.  {Donovan  v. 
Van  De  Mark,  78  N.  Y.  246.) 

D.  H  Bolles  and  John  O.  Hall,  for  respondents.  The 
plaintiffs  showed  no  title  whatever,  no  right  of  possession, 
and  no  right  to  commence  or  prosecute  this  action  or  any 
action  of  the  like  character.  (R.  S.,  art.  2,  tit.  2,  chap.  1,  pt.  2, 
§§  45,  55,  59 ;  Boynton  v.  Hoyt,  1  Denio,  53 ;  Hawley  v. 
Jam^,  16  Wend.  60, 1 14 ;  Cook  v.  PlaU,  98  N.  Y.  36 ;  Morse 
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V.  Morsey  85  id.  53.)  There  was  no  conversion  of  the  realty 
in  this  case.  {McCarthy  v.  Terry^  7  Lans.  236 ;  CH/raud  v. 
Giraudy  58  How.  Pr.  175  ;  Hawley  v.  JameSy  7  Paige,  213 ; 
Dawning  v.  MarahaU^  23  N.  Y.  381 ;  White  v.  Hauoard,  46 
id.  144.)  The  title  to  the  land  in  dispute  was,  at  the  com- 
mencement of  the  action,  in  the  heira-at-law  of  the  testator,  and 
thej  alone  conld  maintain  the  action.  {Jackson  v.  Schuuher, 
7  Cow.  187 ;  MmcriefY.  Rosa,  50  N.  Y.  431 ;  Lmt  v.  How- 
ard,  89  id.  169 ;  Wilder  v.  Barmey,  95  id.  7.) 

EuQEB,  Ch.  J.  This  is  an  action  of  ejectment  to  recover 
possession  of  one  hundred  and  fiftj-six  acres  of  land  situate  in 
the  county  of  Cattaraugus,  brought  by  the  plaintiifs  as  execu- 
tors of  the  will  of  Benjamin  Chamberlain.  The  plaintiffs 
claim  that  Benjamin  Chamberlain  died,  seized  of  an  estate  in . 
fee   simple    in    such   land,   in    February,    1868,    and    that 

power  of  sale,  as  well  as  the  title  thereto,  became  vested  in 
them  by  virtue  of  the  provisions  of  his  will.  They  also  claim 
that,  having  executed  the  power  of  sale  by  conveying  the  lands 
to  one  Freeman,  in  1880,  for  a  valuable  consideration,  and 
Buch  deed  being  void  by  reason  of  an  adverse  possession  in 
the  defendants  at  the  time  of  its  execution,  this  action  is 
brought,  under  the  statute,  for  his  benefit  to  recover  such  lands. 
It  is  an  elementary  rule  in  ejectment,  that  the  plaintiff  must 
recover,  if  at  all,  upon  the  strength  of  his  own  title,  and  not 
upon  the  weakness  of  his  adversary's,  and  this  being  so,  it  will 
he  unnecessary  to  consider  the  defenses  pleaded  in  the  answer, 
unless  we  come  to  the  conclusion  that  the  plaintiffs  derived 
title  to  the  premises  under  the  will  of  the  testator.  Upon 
the  trial,  the  court  directed  a  verdict  for  the  defendants, 
holding  that  the  plaintiff  had  shown  no  title  in  the  premises, 
and  the  General  Term,  on  appeal,  affirmed  such  judgment. 

The  question  presented  is  determinable  by  the  provisions 
of  the  will,  and  such  additional  force  as  may  be  given  to  the 
plaintiff's  claim,  by  reason  of  the  conveyance  to  Freeman,  and 
the  provisions  of  the  statute  authorizing  an  action  for  his  bene- 
fit in  the  name  of  his  grantors. 
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The  provisions  of  the  will  are  somewhat  voluminous,  but,  so 
far  as  they  bear  upon  the  questions  under  discussion,  are  sub- 
stantially comprised  in  its  eighteenth  and  twenty-second  subdi- 
visions, which  read  as  foilows:    "  I8th.  I  hereby  further  will 
and  direct  that  all  my  estate,  not  otherwise  hereinbefore  dis- 
posed of,  be  divided  into  two  equal  parts,  one  of  said  parts  to 
be  paid  to  the  Centenary  Fund  Society  of  the  Erie  Annual 
Conference  of  the  Methodist  Episcopal  Church,  to  be  by  said 
corporation   invested  and  kept  permanently  invested,   and 
the    interest    and   income   thereof    used    and  expended  by 
said    corporation  for  the    benefit  of  Allegany  College    at 
Meadville,    Pennsylvania,    in    such    manner   and  for  such 
specifi^c  purposes  as  said  corporation  shall  direct;  and   that 
the  other  of    said    parts  be  paid  by  my  executors  to  the 
trustees  of  the  Chamberlain  Institute,  to  be  by  said  trustees 
permanently  invested  in  bonds  and  mortgages  tipon  productive 
farming  lands  in  this  State ;  such  mortgages  to  be  first  liens. 
The  said  principal  to  be  kept  permanently  invested,  and  the 
interest  and  income  thereof  to  be  received  by  said  trustees 
and  by  them  used  in  the  payment  of  the  salaries  of  tutors  and 
professors  employed  to  teach  in  said  institute,  and  in  purchas- 
ing books  and  apparatus  for  the  library  of  said  institute,"  etc. 
•*  22d.  I  hereby  further  nominate  and  appoint  as  executors  of 
this,  my  last  will  and  testament,  Thomas  J.  Chamberlain, 
Amos  Dow,  Charles  P.  Adams  and  Alonzo  Kent.    And  I  give, 
bequeath  and  devise  all  my  real  and  personal  estate  not  herein- 
before specially  devised  and  bequeathed,  to  my  said  executors 
in  trust  for  the  payment  of  the  bequests  and  legacies  herein- 
before specified  and  ready  to  be  paid ;  and  for  the  purpose  of 
executing  such  trust  I  hereby  authorize  and  empower  them 
cc  sell  and  convert  all  my  real  and  personal  estate  into  cash, 
and  for  that  purpose  authorize  them  to  execute  and  deliver  the 
accessary  conveyances,  assignments  and  releases  of  the  same, 
and  to  sell  such  estate  or  any  part  thereof  at  such  time  or 
times  and  upon  such  terms  as  to  them  shall  seem  proper." 

It  is,  of  course,  well  settled  that  a  general  devise  of  lands 
in  trust  to  executors,  to  sell  and  convey  them,  vests  no  title  in 
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the  trustees.     {Manice  v.  Mcmice^  43  N.  Y.  304.)    It  will 
bte  observed  that  the  testator  has  not,  by  auy  express  language, 
attempted  to  vest  the  title  of  his  real  estate  in  his  executors, 
and  that,  is  not  claimed  by  the  appellants,  but  they  seek  to 
imply  his  intent  to  do  so  from  a  consideration  of  the  various 
provisions  of    the  will,  and  mainly  from  that  authorizing 
them  to  convert  liis  real  estate  into  cash.     An  unanswerable 
objection  to  such  an  implication  seems  to  us  to  arise  from 
the  express  provisions  of  the  statute  relating  to  uses  and 
trusts,  which  practically  forbids  it  unless,  in  addition  to  the 
creation  of  a  valid  trust,  the  power  to  take  the  rents  and 
profits  is  also  given  to  the  executors.     It  is  not  claimed  that 
the  devise  contained  in  such  clause  is  brought  within  the 
description  of  any  of  the  express  trusts,  authorized  by  statute, 
unless  it  may  be  that  permitted  by  subdivision  2  of  section  55, 
article  2,  title  2,  chapter  1,  part  2  of  the  Ke vised  Statutes, 
allowing  the  creation  of  a  trust,  "  to  sell,  mortgage  or  lease 
land  for  the  benefit  of  legatees,  or  to  satisfy  charges  on  it." 
We  are,  however,  of  the  opinion,  for  several  reasons  hereafter 
stated,  that  such  a  trust  was  not  tliereby  created.     The  will 
directs  the  executors  to  divide  the  testator's  whole  residuary 
estate  into  two  parts;  one  of  which  is  directed  to  be  paid 
to  the  Centenary  Fund  Society,  and  the  other  to  the  trustees 
of  the  Chamberlain  Institute,  and  for  the  purpose  of  making 
such  division  they  are  authorized  and  empowered  to  sell  and 
convert  all  of  his  real  and  personal  estate  into  cash.  Undoubt- 
edly a  strong  implication  arises  from  the  use  of  the  word 
"  paid "  in  directing  the  satisfaction  of  the  legacies,  that  it 
was  intended  by  the  testator  that  the  real  estate  should  be 
converted  into  money,  and  thus  handed  over  to  the  legatees, 
but  there  is  no  imperative  direction  given  to  seU  the  lands, 
neither  do  the  purposes  of  the  will  require  such  a  sale,  and  a 
legal  performance  of  the  duties  enjoined  v^on  the  executors 
could  have  been  effected  by  a  distribution  of  the  property  in 
specie,  to  the  legatees.     The   distribution  or  division  of  the 
residuary  estate  between  the  named  legatees,  was  the  main 
object  contemplated  by  the  testator  and   not  its  sale,  and 
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although  he  might  have  intended  a  conversion  of  the  real 
estate,  it  does  not  effect  the  transfer  of  the  title,  unless  the 
intention  to  do  so  is  manifested  in  the  mode  and  language 
required  by  the  statute.  That  expressly  provides  in  the  case 
of  such  a  trust  that  no  estate  in  the  land  vests  in  the  trustees 
unless  they  are  also  authorized  to  receive  its  rents  and 
profits.    (§  56,  cmte.) 

Although  the  provisions  of  the  will  are  inoperative  to 
create  a  valid  express  trust  under  the  statute  yet  the  power 
therein  conferred  might  still  be  exercised  as  a  power  in  trust, 
but  in  that  event  it  is  also  expressly  provided  that  the  title 
shall  descend  to  the  heirs-at-law,  subject  to  the  execution  of 
the  power.  (§§  66,  58,  59  R  S. ;  Oooke  v.  Piatt,  98  N.  Y.  35 ; 
Konvalinka  v.  Schlegd,  104  id.  125 ;  Downing  v.  Marshall^  23 
id.  366.)  It  was  held  in  Cooke  v.  PlaU  (98  N.  Y^  85)  that  .i 
merely  discretionary  power  of  sale  in  the  executors  for  pur- 
poses of  distribution,  even  though  connected  with  the  right 
to  receive  the  rents  and  profits,  did  not  vest  them  with  title 
to  real  estate.  Much  less  would  this  be  so  where  no  power  to 
take  rents  and  profits  was  given  by  the  will,  or  inferrable 
from  the  purposes  therein  contemplated.  (See,  also.  White 
V.  Howard,  46  N.  Y.  144.)  The  cases  of  Lent  v,  Howard 
(89  N.  Y.  169, 175)  and  Donovan  v.  Van  De  Mark  (78  id.  244), 
cited  by  the  appellants,  are  not  in  conflict  with  the  views 
expressed,  but  rather  tend  to  support  them.  In  the  first  case 
it  was  held  that  the  will  did  not  vest  the  title  in  the  execu- 
tors, but  it  descended  to  the  heirs;  but  under  the  special 
provisions  of  the  will,  it  was  decided  that  the  right  to  the 
rents  and  profits  of  the  real  estate  was  separable  from  the 
right  to  the  possession,  and  those  received  by  the  executors, 
intermediate  the  death  of  the  testator  and  the  execution  of 
the  power  of  sale,  were  intended  to  be  given  to  and  belonged 
to  the  executors  for  the  purposes  of  the  wilL 

In  Donovan  v.  Van  De  Mark  it  was  held  that  the  will 
devised  the  real  estate  to  the  executor  in  trust,  with  power, 
either  directly  or  inferentially,  to  receive  the  rents  and  profits 
and  apply  tliem  according  to  his  judgment,  and  that  therefor© 
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a  valid  trust  whb  created  and  a  legal  title  vested  in  the 
trn?tee.  In  that  ease  the  right  to  take  the  rents  and  profits 
was  by  the  will  clearly  intended  to  be  given  to  the  executor 
and  in  that  respect  it  differs  from  the  case  at  bar. 

The  argument,  that  title  in  the  executor  was  to  be  implied 
from  the  intent  expressed  in  sections  18  and  22  to  give  it  to 
them,  is  efEectually  refuted  by  reason  of  the  adjudication 
of  this  court,  in  Chamberlain  v.  Chamberlain  (43  N.  Y. 
424),  holding  that  said  devises  were  invalid  to  the  extent 
of  one-half  of  the  residuary  estate,  as  being  in  conflict 
with  the  provisions  of  the  statute  forbidding  testamentary 
bequests  to  religious  and  other  charitable  societies  or  cor- 
porations, in  certain  cases,  in  excess  of  one-half  of  the 
testator's  property.  (Chap.  360,  Laws  of  1860.)  The  case 
shows  that  thft  real  estate  of  the  testator  embraced  but  a 
small  poii;ion  of  his  property,  and  that  the  personal  estate  was 
much  more  than  suflBcient  to  satisfy  all  of  the  valid  legacies. 
It  was,  therefore,  the  duty  of  the  executors  to  satisfy  such 
legacies,  from  the  personal  estate,  and  resort  to  the  real  estate, 
for  such  purpose  could  be  had,  only  when  they  were  expressly 
charged  upon  it.  An  intent  to  satisfy  these  devises  by  a  sale 
of  the  real  estate  cannot,  therefore,  be  drawn  from  the  pro- 
visions of  this  will.  It  is  clear  that  there  has  been  no  valid 
devise  of  the  land,  either  to  the  executors  or  to  any  other 
persons,  and  nothing  to  prevent  its  regular  descent  to  the 
legal  heirs  of  the  testator.  It  is  a  settled  principle  of  law 
that  the  legal  rights  of  the  heir  or  distributee,  to  the  property 
of  deceased  persons  cannot  be  defeated  except  by  a  valid 
devise  of  such  property  to  other  persons.  {Ilaxtun  v.  Corse^ 
2  Barb.  Ch.  506,  521 ;  Jackson  v.  Schauber,  7  Cow.  187,  195  ; 
Post  V.  Htyoer,  33  N.  T.  593,  597 ;  White  v.  Howard,  46  id. 
144;  Hawley  v.  James,  16  Wend.  61.) 

It  was  said  by  the  chancellor  in  Saxtun  v.  Corse  (2  Barb. 
Ch.  521)  that  "  it  was  not  sufficient  to  deprive  an  heir-at-law 
or  distributee  of  what  comes  to  him  by  operation  of  law,  as 
property  not  effectually  disposed  of  by  will,  that  the  testator 
should  have  signified  his  intention  by  his  will  that  his  heir  or 
SiCKELs — Vol.  LX        25 
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distributee,  should  not  inherit  any  part  of  his  estate.  But  to 
deprive  an  heir  or  distributee  of  his  share  of  the  property 
which  the  law  gives  him  in  case  of  intestacy,  the  testator 
must  make  a  valid  and  effectual  disposition  thereof  to  some 
other  person."  It  is,  therefore,  quite  plain  that  the  executors 
did  not  take  title  to  the  lands  in  question  under  the  will,  unless 
such  claim  can  be  supported  upon  some  other  theory  thdn  the 
one  discussed. 

It  is,  however,  urged  that  the  authority  given  the  executors 
to  sell  and  convey  the  real  estate  for  the  purposes  of  the  will 
worked  an  equitable  conversion,  and  so  changed  its  character 
as  to  take  it  out  of  the  operation  of  the  rules  provided  by 
statute,  for  the  descent  of  real  estate.  As  we  have  seen,  under 
the  construction  given  to  this  will,  there  was  no  necessity  in 
satisfying  its  purposes,  that  there  should  be  a  conversion,  and 
equity  will  never  presume  a  conversion  unless  it  is  demanded 
to  accomplish  the  lawful  purposes  expressed  in  the  will  by 
the  testator. 

Judge  Allen  said,  in  Chamherlain  v.  Chamberlain  (43 
N.  Y.,  431) :  ^^  If  the  redduary  hequeata  are  valid,  there  was 
an  equitable  conversion  of  the  whole  estate  into  personalty ; " 
but  he  then  proceeded  to  show  that  they  were  valid  only  to  the 
extent  of  one-half  the  value  of  the  property,  and  it  follows,  as 
a  corroUary  to  such  conclusion,  that  an  equitable  conversion 
had  not  taken  place.  This  question  came  under  consideration 
in  White  v.  Howard  (46  N.  Y.  162),  where  Grover,  J.,  said : 
"  To  constitute  conversion  of  real  estate  into  personal,  in  the 
absence  of  an  actual  sale,  it  must  be  made  the  duty  of,  and 
obligatory  upon,  the  trustees  to  sell  in  any  event,  such  con- 
version rests  upon  the  principle  that  equity  considers  that  as 
done  which  ought  to  have  been  done.  A  mere  discretionary 
power  of  selling  produces  mo  such  result."  It  was  also  held 
in  that  case  that  so  far  as  the  will  made  no  valid  disposition  of 
the  real  estate  it  vested  in  the  heirs. 

While,  in  the  determination  of  the  cUims  of  heirs,  devisees 
and  legatees  arising  under  a  will,  the  law  will  consider  a  con- 
version of  real  into  personal  property  to  have  taken  place  for 
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certain  purposes  in  special  eases,  it  never  does  so  unless  there 
has  been  a  valid  devise  of  the  property  in  dispute  in  some 
form  to  a  specified  beneficiary,  and  the  purposes  of  the  will 
require  it  to  be  done.  It  was  said  by  Judge  Earl,  in 
Wilder  v.  Banner/  (95  N.  Y.,  7, 12),  that  "  there  may  have  been 
a  conversion  of  this  real  estate  into  personalty  for  many  pur- 
poses, but  nor  for  all  purposes.  It  physically  remained  real 
estate,  taxable  as  such,  controllable  as  such,  and  it  could  only 
be  conveyed  as  such,  and  the  rules  of  law  generally  applicable 
to  real  estate  remained  applicable  to  this." 

In  that  case  it  was  held  that  an  equitable  conversion  of  the 
real  estate  did  not  authorize  its  sale  and  conveyance  by  one 
executor  without  the  co-operation  of  his  co-executor. 

The  decision  of  this  case  might  also,  we  think,  have  been 
rested  altogether  upon  the  former  determination  of  this  court 
in  Chamberlain  v.  Chamberlain  {supra),  which  rendered  the 
questions  therein  determined  stare  decisis.  The  Talidity 
of  the  trust  attempted  to  be  created  by  the  .provisions  in 
question,  having  there  come  under  consideration  it  was  held 
that  in  so  far  as  the  testator  attempted  by  the  residuary  clause 
to  give  to  the  institutions  therein  named,  more  than  one-half 
of  his  residuary  estate,  his  effort  was  ineffectual,  and  that  such 
portion  of  his  estate  as  was  not  well  disposed  of  by  will, 
descended  to  the  testator's  heirs-at-law  and  next  of  kin. 
Under  this  decision  and  in  accordance  with  the  remittitur 
transmitted  to  it,  judgment  was  on  the  3d  of  October,  1871, 
entered  in  the  Supreme  Court  in  the  clerk's  office  of  Cattar- 
augus county,  by  which  it  was  determined  "  that  the  real 
estate  of  the  said  Benjamm  Chamberlain,  which  he  held  or 
owned  at  the  time  of  his  decease,,  descended  to  his  heirs-at-law, 
subject  to  the  execution  of  such  of  the  valid  and  effectual 
provisions  of  said  last  will  and  testament  as  relate  to  or  affect 
the  same,"  and  exempt  as  aforesaid  from  any  claim  or  right 
of  dower  on  the  part  of  the  said  Lucy  Chamberlain,  and  that 
in  case,  after  the  payment  of  the  debts  of  the  testator  and  the 
execution  of  the  valid  and  effectual  provisions  of  said  last  will 
and  testament,   there  shall  remain  any  surplus  from  the 


196  Chambeblain  et  al.  v.  Tatlob  et  al.  [April, 

Opinion  of  the  Court,  per  Rugbb,  Ch.  J. 

personal  estate  of  said  testator,  such  surplus  shall,  and  is 
hereby  declared  and  held  to  belong  to  and  shall  be  distributed 
and  divided  between  and  among  the  next  of  kin  of  said  testator 
ae  their  rights  shall  appear,  in  the  manner  provided  by  law  in 
cases  of  intestacy." 

The  action  in  which  this  judgment  was  rendered  was 
brought  by  one  Calvin  J.  Chamberlain  in  behalf  of  himself 
and  the  other  heirs-at-law  and  next  of  kin  of  Benjamin 
Chamberlain  against  the  plaintiffs  herein,  the  executors  of 
the  said  Benjamin  Chamberlain,  and  the  principal  legatees 
under  such  will,  to  obtain  a  construction  of  its  provisions.  A 
necessary  result  of  this  determination,  under  the  doctrine  of 
stare  deoiaisy  is  to  foreclose  all  parties  from  the  right  or 
privilege  of  reopening  or  discussing  again  the  questions 
therein  determined. 

It  was  said  by  Denio,  J.,  in  Towle  v.  Forney  (14  N.  Y. 
423),  that  "  the  cases,  however,  are  extremely  rare  in  which 
the  determination  of  the  highefet  appellate  court  can  be  prop- 
erly departed  from,  when  the  same  legal  question  arises  before 
a  court  of  the  same  government.  If  it  shall  be  thought  that 
an  erroneous  rule  has  been  established  by  the  adjudication 
relied  on  as  a  precedent,  it  is  better  that  it  should  be  changed 
by  the  legislature  by  an  act  which  cannot  retrospect,  than 
that  the  courts  should  overturn  what  they  have  themselves 
established,  and  thus  disappoint  all  who  have  acted  upon  the 
rule  which  had  been  considered  settled.  If  this  is  so  where 
an  abstract  rule  of  law  determined  in  a  prior  case  is  sought 
to  be  applied  to  new  facts,  the  reason  is  stronger  when,  as  in 
this  case,  a  series  of  particular  acts  has  been  passed  upon  and 
held  to  produce  a  given  legal  result  and  the  same  identical 
facts  are  again  before  the  court  between  other  parties.  In 
such  a  case  there  being  no  pretense  of  collusion  and  no 
reason  to  impute  carelessness  or  inattention  to  the  judges,  the 
determination  should  be  considered  final  and  conclusive  upon 
all  persons  m  interest  or  who  may  become  interested  in  the 
question,  as  well  as  upon  the  parties  to  the  particular  action." 
[Chase  v.  Chasey  95  N.  Y.  373.) 
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The  application  of  this  doctrine  to  the  case  in  hand  seems 
peculiarly  appropriate,  inasmuch  as  a  large  estate  has  been 
administered  by  the  present  plaintiffs,  in  accordance  with  the 
principles  declared  in  the  former  decision,  and  the  entire 
known  property  of  the  testator  converted  and  distributed 
among  the  heirs-at-law,  next  of  kin  and  legatees,  by  a  judicial 
settlement  before  the  surrogate,  acquiesced  in  by  all  parties 
interested.  As  early  as  1875  a  large  sum  derived  from  the 
residuary  estate  had  been  equally  distributed  by  judicial  pro- 
ceedings, between  the  residuary  legatees  and  the  next  of  kin, 
and  said  legatees  had  executed  and  delivered  to  the  plaintiffs 
proper  vouchers  acknowledging  full  satisfaction  of  their 
legacies. 

But  one  question  remains  to  be  discussed,  and  that  relates 
to  the  effect  which  the  deed  from  the  executors  to  Freeman 
has  upon  this  action.  It  is  clear  that  such  a  deed  being  void 
under  the  statute  could  have  no  affirmative  effect  in  support- 
ing the  cause  of  action.  While  the  statute  in  such  a  case 
authorizes  the  grantee  in  the  deed  to  maintain  an  action  in 
the  name  of  his  grantor  to  recover  possession  of  the  lands 
described,  from  the  occupant  thereof,  it  is  obvious  that  such 
deed  adds  nothing  to  the  original  right  of  the  grantors. 
(§  1501,  Code  of  Civ.  Pro.) 

Tile  intent  of  the  statute  was  to  enable  the  grantee  to  avail 
Aimself  of  a  title  which  over-reached  the  right  of  the  adverse 
possessor,  and   bar   such  possessor  from  making  the  objection 
that  the  plaintiff  in  tlie  action  had  parted  with  his  title.     Such 
a-iJ  action  can  be  maintained  independent  of  the  consent  of 
the  grantor,  and  is  supposed  to  be  conducted  by  the  grantee 
alone   for  his  own  benefit,  but  it  must   necessarily   be   sus 
taiaed,  if  sustainable  at  all,  upon  the  validity  of   the  title 
onginally  existing  in  his  grantor.     It  is  brought  in  his  name 
aTvd  Upon  the  theory  of  an  original  right  in  him  to  the  pos- 
session of  the  property.     But  it  has  been  seen  that  the  plain- 
tife  never  acquired  any  title  or  right  to  the  possession  of  the 
disputed  premises.     The  title  to  the  premises  originally  exist- 
ing in  their  testator  passed  at  the  time  of  his  death  to  his 
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heirs,  and  from  that  time  they  alone  had  a  right  to  the  prop- 
erty, and  the  exclusive  right  to  maintain  an  action  for  its 
possession. 

The  power  of  sale  given  by  the  will  to  the  executors  could 
be  made  effectual  only  by  its  valid  exercise,  and  this  it  is 
clear  has  never  been  effected.  They  stand,  therefore,  as 
plaintiffs  in  this  case  precisely  as  though  its  exercise  had 
never  been  attempted,  and  they  were  asserting  only  the  rights 
in  the  property  which  the  will  gave  them.  As  we  have 
before  shown  they  did  not  take  the  title  by  the  will,  and  they 
have  shown  no  other  right  to  recover  in  this  case. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  People  ex  rel.  The  Rome,  Watertown  and  Ogdens- 
_.,.^_^      BURGH  Railroad  Company,  Appellant  and  Respondent,  v. 
^^      Warren  Hioks    et  ah.   Assessors,   etc..    Appellants  and 
Respondents. 

|106    iflB 

jlj*  w   The  Same   Relator,   Appellant  and   Respondent,   v,    Mel- 
ly  4841        viLLE  M.    Eddy  et  al..   Assessors,   etc.,   Appellants   and 
I^SJi        Respondents. 

The  Same  Relator,  Appellant  and  Respondent  v.  William 
Bancroft,  Appellant  and  Respondent. 

On  appeal  to  this  court  in  proceedings  under  the  act  of  1880  (chap.  269, 
Laws  of  1880),  to  review  an  assessment,  only  questions  of  law  may  be 
reviewed;  the  determination  of  tlie  court  below  upon  the  question  of 
value  is  final  and  conclusive  where  that  question  was  fairly  in  dispute, 
unless  it  appears  that  elements,  proper  to  be  considered,  were  excluded 
or  improper  ones  considered,  or  that  some  legal  errors  vitiated  the 
conclusion. 

Where  the  orders  of  the  court  below  show  only  a  valuation  fixed  ancl 
determined,  the  opinions  may  not  be  resorted  to  for  the  purpose  of 
showing  that  an  erroneous  basis  was  adopted,  upon  which  the  valuation 
was  founded. 
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It  is  proper  for  assessors  in  valuing  the  property  of  a  railroad  corporation 
in  their  town  liable  to  assessment,  to  take  into  consideration  the  verified 
reports  of  the  company  as  to  earnings,  made  as  required  by  law. 

Jlaeems  that  assessors  are  not  required  to  apply  the  rigid  rules  of  evi- 
dence in  investigations  before  them  where  assessments  are  contested. 

The  omission  of  the  assessors  to  give  notice,  as  required  by  the  statute 
(§  9,  chap  269,  Laws  of  1880),  of  the  completion  of  their  roll  and  its 
delivery  to  the  proper  officer,  prevents  the  running  of  the  fifteen  days, 
during  which  application  may  be  made  for  a  writ  of  certiorari  to  review 
an  assessment,  and  leaves  the  writ  to  be  sued  out  at  any  time. 

(Argued  March  1,  1887;  decided  April  19,  1887.) 

Thesb  were  cross  appeals  from  orders  of  the  General  Term 
of  the  Sapreme  Coart  in  the  fifth  judicial  department,  made 
the  first  Tuesday  of  June,  1886,  which  afiirmed  orders  of 
Special  Term  in  proceedings  by  certiorari  under  the  act 
(Chap.  269,  Laws  of  1880),  to  review  the  assessments  and 
valuations  of  relator's  property  in  certain  towns  of  Monroe 
county.  The  Special  Term  referred  the  matters,  and  on  the 
coming  in  of  the  referee's  report  reduced  the  assessments. 
(Keported  below,  40  Hun,  598.) 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edmund  B.  Wynn  for  relator.  The  taxable  value  of  the 
portion  of  a  railroad  situated  in  a  particular  town  should  be 
estimated  as  a  part  of  a  whole,  a  continuous  way  to  carry  pas- 
sengers and  freight  from  one  commercial  business  point  to 
another,  and  the  profits  of  its  use  for  that  purpose.  {People 
ex  rel.  0.  &  L.  C.  R,  R.  Co,  v.  Assessors,  13  Abb.  [N".  C]  1 ; 
92  jS- .  Y.  643 ;  People  ex  rel.  W.  V.  R.  R.  Co.  v.  Keator,  67 
How.  237;  36  Hun,  592 ;  People  ex  rel.  A.  <&  O.  B.  Co.  v. 
Weaver,  67  How.  477;  People  ex  rel.  D.  &  H.  C.  Co  v. 
Assessors,  etc.,  2  How.  Pr.  [N.  S.]  454.)  The  relator  was 
entitled  to  a  writ  of  certiorari  in  these  cases,  under  chapter 
269,  Laws  of  1880.  {People  ex  rel.  U.  <&  B.  R.  R.  R.  Co.  v. 
Smith,  24  Hun,  66.)  It  was  not  necessary  for  the  relator  to 
appear  before  the  assessors  on  '^  grievance  day "  in  order  to 
"be  entitled  to  have  the  writ  of  certiorari  granted.  {People 
ex  rel.  v.  Smith,  24  Hun,  66.) 
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William  B,  Ilornhlower  for  relator.  The  method  adopted 
by  the  relator,  in  making  up  its  statements  of  deductions  for 
interest  to  be  made  on  the  value  of  various  pieces  of  property 
other  than  the  road-bed,  was  correct.  {People  ex  rel.  O,  cfe  Z. 
C.  R.  R.  Co.  V.  Pond,  13  Abb.  [N.  cj  1 ;  People  v.  Keatatj 
67  How.  Pr.  277.) 

SardiuB  D.  Bentley  for  defendants.  The  real  estate  of 
railroad  corporations  is  subject  to  the  same  rule  of  valuation 
for  purposes  of  assessment  as  other  real  estate.  That  rule  as 
laid  down  in  the  statute  is  its  full  and  true  value.  (R.  S., 
part  1,  chap.  13,  tit.  2,  art.  2,  §  7;  1  R.  S.  [Edm.  ed.]  393, 
marg. ;  People  ex  rel.,  etc.  v.  Barker,  48  N.  T.  70 ;  El.  R. 
R.  Co.  V.  CorrCra,  82  id.  459.)  The  Revised  Statutes  require 
that  the  completed  roll  be  delivered  in  towns  to  the  supervisor 
"  on  or  before  September  first."  (1  R.  S.  366  [marg.  394]  ; 
2  R.  S.  part  1,  chap.  13,  tit.  2,  §  27  [Banks  7th  ed.]  ;  49 
N.  T.  354 ;  63  id.  402.)  After  that  fifteen  days  for  examina- 
tion had  elapsed  there  was  no  jurisdiction  in  the  Supreme 
Court  to  grant  the  writ  under  the  statute.  {Hyer  v.  Burger, 
1  Hoff.  Ch.  1;  Coffin  v.  Tracy,  3  Gaines,  129;  Cancemi 
V.  People,  18  N.  Y.  128.)  It  was  not  error  for  the  jud<re  at 
Special  Term  to  adopt  arbitrarily  and  without  evidence,  five 
per  cent  as  the  rate  of  capitalization.  There  is  no  rule  of 
law  governing  the  matter.  (13  Abb.  [N.  C]  1;  67  How. 
Pr.  277.) 

Finch,  J.  These  are  cross  appeals.  In  the  case  of  the  same 
relators  against  the  assessors  of  the  towns  of  Somerset  and 
Wilson,  recently  decided,  we  declined  to  review  the  conclusion 
of  fact  upon  the  question  of  value.  It  is  usual  for  us,  on  a 
motion,  to  follow  the  determination  of  the  courts  below  upon 
the  facts,  and  unless  this  court  is  to  become  a  board  of  assess- 
ors to  settle  finally  disputed  valuations  all  over  the  State,  we 
must  confine  our  review  of  proceedings  instituted  under  the 
act  of  1880,  to  questions  of  law,  and  to  the  inquiry,  whether 
legal  rules  or  correct  principles  have  been  violated.    We  have 
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several  times  dismissed  similar  appeals  as  involving  only  the 
discretion  of  the  Supreme  Court  in  dealing  with  the  valuar 
tions  of  assessors.     {People  ex  rel.   0.  cfe  Z.   C  R,   Co,  v. 
P(md,  92  N.  Y.  643 ;  People  ex  rel.  A.  cfe  O.  Bridge  Co.  v. 
Weaver^  99  id.  659.)     It  is  sought  to  bring  to  our  notice 
errors  of  law  by  treating  the  reasoning  and  computations  of 
the  opinions  as  before  us  and  insisting  that  no  other  consider- 
ations affected  the  conclusion  reached.     The  orders  entered 
fihow  only  a  valuation  fixed  and  determined.     Nothing  in  them 
or  in  the  record  discloses  any  violation  of  the  correct  principles 
upon  which  the  valuation  should  be  ascertained,  or  shows  that 
the  conclusion  of  the  court  was  founded  solely  and  alone  upon 
earning  capacity.      On   one   side   a   capitalization  upon  the 
basis  of  five  per  cent  is  criticised.     But  the  whole  process  was 
tentative  and  for  consideration  in  its  bearing  on  the  ultimate 
result,  and  not  conclusive.     It  was  an  aid  in  determining  value, 
and  a  very  important  one,  but  simply  an  assistance  to  the  judg- 
ment, in  connection  with  cost,  location,  feeders,  and  probable 
increase  of  business  and  the  like,  and  no  law  dictates  wliat 
calcnlations  -the  court  shall  make  to  enlighten  its  own  ultimate 
judgment.     On  the  other  hand,  the  opinions  are  searched  to 
detect  errors  in  arriving  at  net  profits.  But  they  are  inquired  into 
only  as  means  to  an  end,  and  possibly  no  two  minds  would  agree 
precisely  as  to  what  they  were.     We  observe  that  the  learned 
referee  made  up  fourteen  different  felbles  of  valuation  showing 
the  variation  in  possible  methods  of  computation.     All  tliese 
were  before  the  Special  and  General  Terms  and  were  doubt- 
less considered  in  reaching  the  result.   What  may  have  induced 
a  preference  of  one  over  another  we  cannot  accurately  know. 
So  far  as  it  is  said  that  the  reports  of  the  company  made  under 
oath  and  as  required  by  law  should  not  have  been  considered, 
the  answer  is  that  they  furnish  almost  the  only  available  means 
of  testing  earning  capacity.     The  assessors  had  a  right  to  refer 
to  them,  and  probably  did,  and  the  peculiar  character  of  the 
proceeding  seems  to  make  them  ex  necessitate  a  source  and 
means  of  information.     To  apply  rigidly  all  the  rules  of  evi- 
dence to  such  an  investigation  might  make  it  fruitless. 
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Of  course,  the  view  we  take  of  our  duty  uiblj  lead  to  the 
result  that  the  same  line  of  road  will  be  differently  valued  in 
different  towns.  That  is  inevitable  so  far  as  assessors  are 
concerned,  and  it  can  excite  no  surprise  that  General  Terms 
should  also  differ  in  their  valuations.  Nevertheless,  we  shall 
continue  to  rest  upon  the  judgment  of  the  courts  below  where 
the  value  is  fairly  in  dispute,  unless  we  can  see  that  elements 
proper  to  be  considered  have  been  excluded,  or  those  not 
proper  to  be  considered  have  been  given  force,  or  that  some 
legal  error  has  vitiated  the  conclusion.  We  are  better  satisfied 
with  the  reduced  valuations  now  before  us  than  with  those 
previously  affirmed,  but  so  long  as  the  differences  are  upon 
judgments  of  value  merely,  and  where  there  is  room  for 
disagreement,  we  shall  decline  to  interfere. 

There  is  nothing  in  the  objection  that  the  writ  issued  to  the 
assessors  of  the  town  of  Webster  came  too  late.  No  notice 
of  the  completion  of  the  roll  and  its  delivery  to  the  proper 
officer,  and  stating  where  it  could  be  inspected,  was  ever  given, 
(Laws  1880.  chap.  269,  §  9.)  We  have  recently  held  that 
the  omission  does  not  set  running  the  fifteen  days  during 
which  application  may  be  made  for  the  writ,  and  leaves  it  to 
be  sued  out  at  any  time. 

The  orders  should  be  affirmed  without  costs  to  either  party 
against  the  other. 

All  concur. 

Orders  affirmed. 
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Robert  Taylor,  an  Infant,  etc..  Respondent,  v.  The  Oity  op 
YoNKEBS,  Appellant. 

It  Mems,  that  although  a  municipal  corporation  has,  under  authority  given 
by  its  charter,  imposed  upon  the  occupants  of  lots  adjoining  its  streets 
the  duty  of  keeping  the  sidewalks  clear  from  snow,  it  is  not  thereby 
relieved  from  responsibility;  it  must  see  that  its  ordinance  is,  within  a 
k*easonabIe  time,  obeyed,  or  do  the  work  itself. 

It  is  not,  however,  guilty  of  negligence,  if,  observing  the  work  is  being  gen- 
erally done,  it  awaits  for  a  reasonable  period,  the  action  of  its  citizens. 
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Where  a  fall  of  rain  or  the  melting  of  snow  on  adjoining  premises  is  sud- 
denly followed  by  severe  cold,  and  thus  the  sidewalks  arc  covered  with 
a  layer  of  ice,  making  them  slippery  and  dangerous,  the  municipality  is 
not  required  to  see  to  its  removal,  but  may  without  liability  or  negli- 
gence, await  a  thaw  to  remedy  the  evil;  and,  while  it  should  require 
householders,  where  the  danger  is  great,  to  sprinkle  upon  the  surface 
ashes  or  sand  or  the  like,  it  is  not  responsible  for  their  omission  so  to  do. 

Adjoining  a  sidewalk,  on  one  of  defendant's  streets,  was  a  bank  of  earth. 
For  two  years  the  action  of  rain  and  frost  had  thrown  upon  the  walk 
sand,  gravel  and  stones  from  the  bank  until  the  flagging  was  entirely 
covered,  the  deposit  sloping  about  one  inch  to  the  foot  from  the  outer 
edge  of  the  walk  to  the  curb.  Snow  and  ice  had  accumulated  upon 
this  slope,  but  sand  washed  from  the  bank  prevented  it  from  being 
dangerous.  A  rainfall  in  the  night  time,  however,  washed  off  this 
Band  and  then  froze,  covering  everything  with  a  new  surface  of  ice  and 
making  all  the  city  streets  slippery  and  dangerous  for  travel.  Plaintiff 
the  next  morning  in  trying  to  pass  from  the  adjoining  lot  across  the  side- 
walk in  question  to  reach  the  street  slipped  on  the  new  ice,  fell  and 
was  injured.  In  an  action  to  recover  damages  for  the  injury,  Tield, 
that,  in  the  absence  of  evidence  showing  that  the  slope  of  the  walk 
was  a  concurrent  cause,  without  which  the  accident  would  not  have 
happened,  plaintiff  was  not  entitled  to  recover;  that  the  fact  simply 
that  there  was  a  slope  did  not  justify  such  an  inference. 

Where  it  is  alleged  that  there  were  two  concurring  causes  producing  an 
injury,  one  of  them  a  culpable  d«*  ect  in  a  street,  the  municipalty  can- 
not be  maide  liable  unless  it  appears  that  the  injury  would  not  have  been 
sustained  but  tor  such  defect. 

Buch  a  liability  may  not  be  imposed  if  it  is  just  as  probable  that  the 
injury  came  from  one  cause  as  the  other. 

(Submitted  Alarch  2,  1887;  decided  April  10,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  at  the  September  term,  1885,  which 
aflSrmed  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence  in  per- 
mitting a  sidewalk  upon  one  of  its  streets  to  become  dangerous 
in  consequence  of  an  accumulation  thereon  of  earth,  snow 
and  ice. 

The  material  facts  are  stated  in  the  opinion. 
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Joseph  F.  Daly  for  appellant.  The  defendant  is  only 
liable  for  some  neglect  or  omission  of  duty  on  its  part  causing 
the  injury,  {Battersby  v.  Mayor^  etc,,  7  Daly,  16 ;  JSing  v. 
City  of  Cohoesj  77  N.  Y.  83.)  The  defendant  should  liave 
been  permitted  to  show  the  amount  it  spent  upon  its  streets. 
{Heed  V.  Mayor^  etc.^  31  Ilun,  311 ;  Battersby  v.  Mayor^  etc., 
7  Daly  16.)  Negligence  of  a  police  officer,  or  department, 
having  special  duties  conferred  upon  it,  by  statute,  for  the  pro- 
tection of  the  people,  does  not  make  the  city  liable.  {RehJ}erg 
V.  Mayor  J  etc.j  91  N.  Y.  137.)  If  the  defendant  had  known 
of  the  existence  of  the  old  ice  the  day  before  the  accident,  and 
had  covered  it  with  sand  so  as  to  take  its  dangerous  character 
away,  it  would  have  performed  its  daty.  {Blakeiy  v.  City  of 
Troy,  18  Hun,  167;  Smith  v.  Brooklyn,  36  id.  224.) 

John  F.  Brennan  for  respondent.  The  city  having  allowed 
a  false  and  dangerous  grade  to  continue  after  determining  a 
proper  grade,  and  obstructing  stones  to  remain  on  the  walk, 
and  ice  and  snow  to  cover  this  danger,  and  make  it  more 
perilous,  this  action  could  be  maintained.  {Urquhart  v. 
City  of  Ogdensburg,  97  N.  Y.,  238 ;  Reich  v.  City  of  New 
York,  17  Week.  Dig.  140 ;  Kennedy  v.  City  of  Cohoes,  16 
id.  206 ;  Merrill  v.  Fitzgibbon,  29  Hun,  634 ;  Ring  v.  City 
of  Cohoes,  77  N.  Y.  83 ;  Ilampson  v.  Taylor,  32  Alb.  L  J. 
415.)  Plaintiff  had  a  right  to  show  the  general  bad  condition 
of  the  walk  where  he  fell,  as  thus  the  danger  would  be 
more  apparent  and  more  likely  to  come  to  the  notice  of 
defendant,  and  its  negligence  in  not  remedying  it  would  be 
more  clear,  {Todd  v.  City  o^  T?y)y,61  N.  Y.  506;  Quinlan 
V.  City  of  TJtica,  11  Hun,  218.)  Defendant  failed  to  show 
want  of  notice.  {Rehberg  v.  Mayor,  etc.,  91  N.  Y.,  138, 141.) 
A  city  cannot  relieve  itself  from  liability  by  imposing  the 
duty  of  cleaning  the  sidewalks  upon  lot  owners*  {Niven  v. 
City  of  Rochester,  76  N.  Y.  619 ;  WaUaoe  v.  Mayor,  etc.,  18 
How.  169  ;  Wilson  v.  Mayor,  etc.,  1  Den.  601.)  Defendant's 
negligence  was  a  question  of  fact  for  the  jury.  {Taft  v.  City 
of  Troy,  18  Week.  Dig.  478 ;  Payne  v.  Boston  R.  R.  Co,,  83 
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N.  Y.  572 ;  Staobus  v.  iT.  T.  O.  db  H.  B.  R.  R.  Co.,  79  id.  464.) 
The  common  council  of  the  city  of  Yonkers  have  the  same 
power  as  commissioners  of  highways  of  towns,  and  have 
exclusive  control  of  the  streets  of  the  city  of  Yonkers.  (Tit. 
7  of  Charter,  §§  1,  2,  3 ;  EiM4l  v.  City  of  Yonkers,  35  Hun, 
349;  EhrgoU  v.  Mayor,  etc.,  96  N.  Y.  264;  Saulshury  v. 
Village  of  Ithaoa,  94  id.  30.)  There  is  no  distinction  between 
the  duty  to  keep  the  streets  clean  and  the  duty  to  keep  the 
sidewalks  in  good  order,  as  the  word  sidewalk  is  embraced 
and  covered  by  the  word  street.  [In  re  Burmeiater,  76  N.  Y. 
174.)  The  fact  that  plaintifE  knew  ice  to  be  on  the  place 
where  the  accident  happened  goes  with  other  facts  to  the  jury. 
(^Emns  V.  City  of  Utica,  69  N.  Y.  166  ;  Palmer  v.  Deering, 
93  id.  7;  Stachis  v.  H'.  T.  C.  <&  II.  R.  R.  R.  Co.,  21 
"Week.  Dig.  169 ;  Fitzpatrioh  v.  Mayor,  etc.,  99  id.  654.) 

Finch,  J.  This  case  was  submitted  to  the  jury  under  instruc- 
tions that  a  municipal  corporation  is  bound  to  keep  its  side- 
walks safe  and  convenient  for  the  passage  of  the  public,  so  far 
as  reasonable  diligence  and  the  possession  of  adequate  resources 
will  allow ;  and  the  application  of  tins  lule  to  conditions  result- 
ing from  the  rigors  and  changes  of  a  northern  winter,  and  to 
two  emergencies  which  frequently  occur,  was  very  fairly  and 
jastly  discussed  and  limited.  It  often  happens  that  in  a  single 
day  or  night,-  every  street  and  sidewalk  in  a  city  or  village  is 
covered  with  a  heavy  fall  of  snow.  It  is  not  expected  and 
cannot  be  required  that  the  corporation  shall  itself  forthwith 
employ  laborers  to  clean  aU  the  walks,  and  so  accomplish  the 
object  by  a  slow  and  expensive  process,  wlien  the  result  may 
be  effected  more  swiftly  and  easily  by  imposing  that  duty 
upon  the  citizens.  Each  can  promptly  and  without  unreason- 
able burden  clean  the  snow  from  his  own  premises,  and  the 
authorities  may  justly  and  lawfully  require  that  to  be  done 
under  the  jurisdiction  conferred  by  their  charters.  But  though 
the  municipality  makes  the  necessary  regulation  it  is  not 
thereby  relieved  from  responsibility.  The  duty  remains, 
and  it  must,  therefoi'e,  see  to  it  that  its  ordinance  is  obeyod. 
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It  is  eDtitled,  however,  to  a  reasonable  time  within  which  to 
perform  the  duty  in  the  manner  permitted,  and  is  not  guilty 
of  negligence,  if,  observing  that  the  work  is  being  generally 
done,  it  awaits  for  a  reasonable  period  the  action  of  the  citi- 
zens. But  when  such  reasonable  time  has  been  given,  the 
corporation  must  compel  the  adjoining  owners  or  occupants 
to  act,  or  do  the  work  itself,  and  if  it  suffers  the  obstruction 
to  remain  thereafter,  with  notice,  actual  or  constructive,  of  its 
existence,  it  may  become  responsible  for  injuries  resulting. 
Another  and  different  emergency  sometimes  occurs  and  was 
referred  to  in  the  charge  to  the  jury.  When  the  streets  have 
been  wholly  or  partially  cleaned  it  often  happens  that  a  fall 
of  rain  or  the  melting  of  adjoining  snow  is  suddenly  followefl 
by  severe  cold,  which  covers  everything  with  a  film  or  layer  of 
ice  and  makes  the  walks  slippery  and  dangerous.  This  frozen 
surface  it  is  practically  impossible  to  remove  until  a  thaw 
comes  which  remedies  the  evil.  The  municipality  is  not  negli- 
gent for  awaiting  that  result.  Tt  may  and  should  require 
householders,  when  the  danger  is  great,  to  sprinkle  upon  the 
surface  ashes  or  sand  or  the  like,  as  a  measure  of  prudence  and 
precaution,  but  is  not  responsible  for  their  omission.  It  is  no 
more  bound  to  put  upon  the  ice,  which  it  cannot  reasonably 
remove,  such  foreign  material  than  to  cover  it  with  boards. 
The  emergency  is  one  which  is  common  to  every  street  in  the 
village  or  city,  and  which  the  corporation  is  powerless  to 
combat.  Usually  it  lasts  but  a  few  days,  and  the  corporate 
authorities  may  await  without  negligence  a  change  of  temper- 
ature which  will  remove  the  danger. 

Both  of  these  emergencies  are  shown  to  have  existed  in  the 
present  case,  and  as  to  both  the  learned  trial  judge  gave  to 
the  defendant  the  full  benefit  of  the  rule  as  we  have  stated  it. 
But  there  were  further  facts.  The  sidewalk  along  Buena 
Vista  avenue,  where  it  passed  an  unoccupied  lot,  was  bounded 
on  its  inner  line  by  an  unprotected  bank  of  earth.  For  two 
years  the  action  of  rain  and  frost  had  thrown  upon  the  walk 
sand  and  gravel  and  stones  from  the  bank,  until  the  flagging 
was  entirely  covered  by  it,  and  a  new  and  sloping  grade  sub- 
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stituted  for  the  one  adopted.     The  sand  on  the  inner  line  was 
about  eight  inches  in  depth,  growing  less  toward  the  curb 
where  it  was  about  one  inch.     Mixed  in  with  this  were  stones 
some  of  which  were  as  large  as  apples.     "When  the  winter 
came  this  walk  was  covered  with  snow  which  was  never 
removed.     Before  the  accident  the  snowfall  had  been  heavy, 
but  it  was  evidently  not  recent,  for  upon  this  walk  it  had  been 
trampled  down  by  travel,  and  by  freezing  and  thawing  con- 
verted into  ice.     These  facts  tended  to  establish  negligence  on 
the  part  of  the  city.     If  the  slope  of  the  walk  was  not  dan- 
gerous in  the  summer  weather,  it  might  become  so  when 
coated  with  ice  in  the  winter,  and  those  having  the  care  of 
the  highway  were  very  blind  if  they  did  not  foresee  the 
possible  danger.     No   one,  however,  appears  to  have  been 
injured  by  it  when  simply  in  this  condition,  for  the  reason 
probably  that  sand  was  continually  washed  upon  it  from  the 
adjoining    bank.     But  this    protection    disappeared    before 
the  plaintiff   was   injured.     On   the   night  pi-eceding,   rain 
fell  which  washed  the  sand  from  the  ice,  and  then  froze, 
covering  everything  with  a  new  surface,  and   making  the 
whole  city  slippery  and  dangerous  for  travel.     That  was  just 
as  trne  of  walks  cleaned  as  of  those  not  cleaned,  and  it  may 
even  be  the  fact  that  the  latter  when  paved,  became  by  reason 
of  their  smoothness,  the  most  dangerous  of  all.     That  such 
was  the  situation  was  very  strongly  shown  by  the  conduct  of 
plaintiff  himself.     He  boarded  in  a  house  adjoining  the  vacant 
lot  of  which  we  have  spoken,  and  standing  so  far  above  the 
grade  of  the  street  that  ten  steps'  led  down  to  the  sidowalk 
ill  front.     On  coming  out  in  the  morning  with  a  companion 
*nd  observing  the  situation  he  heaitated  to  come  down  his 
own  steps  to  the  sidewalk,  although  clear  of  snow  as  we  may 
fairly  assume,  and  chose  rather,  as  a  measure  of  safety,  to  take 
another  route.     He  went  through  the  picket  fence  at  the  side, 
and  on  to  the  vacant  lot  which  was  covered  with  snow,  and 
thence  down  to  the  sidewalk  which  he  essayed  to  cross,  intend- 
*^S  *o  go  to  his  work  through  the  middle  of  the  street  and 
on  the  roadway.     His  conduct  pictures  the  situation  perfectly. 
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He  stepped  on  the  uew  ice  surface,  just  formed,  and  for  the 
existence  of  which  the  city  was  in  no  i^espect  responsible. 
Had  that  been  the  whole  of  the  case  a  recovery  would  have 
been  impossible.  But  this  new  ice  formed  on  a  slope,  having 
a  fall  toward  the  curb  of  six  or  seven  inches  in  ten  feet,  which 
the  city  had  negligently  suiBfered  to  remain.  If  that  slope 
was  one  concurring  cause  of  the  fall  without  which  the  acci- 
dent would  not  have  happened,  the  city  is  liable.  We  have 
stated  the  rule  to  be  that  "  when  two  causes  combine  to  pro- 
duce an  injury  to  a  traveler  upon  a  highway,  both  of  which, 
are  in  their  nature  proximate,  the  one  being  a  culpable  defect 
in  a  highway,  and  the  other  some  occurrence  for  which  neither 
party  is  responsible,  the  municipality  is  liable,  provided 
the  injury  would  not  have  been  sustained,  but  for  such 
defect.  {Blng  v.  City  of  Gohoes,  77  N.  Y.  83, 88.)  Now  the 
jury  were  plainly  charged  that  the  new  ice  recently  formed 
furnished  no  ground  of  negligence  on  the  part  of  the  city, 
and  it  necessarily  followed  that  the  jury  found  the  slope  of 
the  walk  to  have  been  a  concurrent  cause  without  which  the 
accident  would  not  have  happened.  The  only  remaining 
inquiry  is  whether  there  were  any  facts  which  permitted  that 
inference,  or  whether  there  were  none,  and  the  conclusion 
was  mere  guess  and  speculation.  The  fact  proved  was  that 
the  plaintiff  slipped  on  the  new  ice  lying  on  a  slope.  The 
inference,  it  is  claimed,  is  natural  and  logical  and  sustained 
by  common  observation  and  experience  that  both  of  the  con- 
ditions entered  into  the  accident  as  proximate  causes.  But  no 
one  can  say  that  if  the  new  ice  had  spread  over  a  level  the 
plaintiff  would  not  have  fallen,  and  there  is  nothing  in  the 
case  po'nting  to  the  slope  as  a  concurrent  cause  beyond  the 
bare  fact  that  it  existed,  and  so  nothing  to  redeem  the  infer- 
ence sought  from  the  domain  of  mere  guess  and  specu- 
lation. The  question  involved  has  been  quite  earnestly 
debated  in  other  States  where  it  arose  under  statutes  requiring 
towns  to  keep  the  streets  safe  and  convenient.  In  Maine  and 
Massachusetts  it  is  held  that  if,  besides  the  defect  in  the  way, 
there  is  also  another  proximate  cause  of  the  injury  contribut- 
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inp;  directly  to  the  result,  for  which  neither  of  the  parties  is 
in  fault,  the  town  is  not  liable.  {Moore  v,  AlhoUy  32  Me. 
46;  MotcUoTh  v.  Sanford^  51  id.  127;  Marble  v.  Worcester^  4 
Gray,  395;  Billinga  v.  Worcester,  102  Mass.  329.)  These 
rulings  are  based  largely  upon  two  jgrounds,  that  the  town  is 
liable  for  the  defect  alone,  and  that  the  proportion  of  injury 
due  to  that  cause  is  impossible  to  be  ascertained.  A  contrary 
rule  is  held  in  Vermont  and  New  Hampshire.  {Hunt  v. 
P(m7ud,  9  Ver.  411 ;  Winshtp  v.  Enfield,  42  N.  II.  197.) 
We  have  already  stated  the  rule  to  bo  in  this  State  that  the 
defect,  even  when  a  concurring  cause,  must  bo  such  that  with- 
out its  operation  the  accident  would  not  have  happened. 
Where  the  defect  is  the  sole  explanation  of  the  injury  there 
is  no  difficulty ;  but  where  there  is  also  another,  for  which  no 
one  is  responsible,  we  have  held  that  '*  the  plaintiff  must  fail 
if  his  evidence  does  not  show  that  the  damage  was  produced 
by  the  former  cause."  {Searles  v.  Manhattan  B.  Co,,  101 
N.  r.  C61.)  And  we  added  that  ho  must  fail  ako  if  it  is 
just  as  probable  that  the  injury  came  from  one  cause  as  the 
other,  because  he  is  bound  to  make  out  his  case  by  a  pre- 
ponderance of  evidence,  and  the  jury  must  not  be  left  to  a 
mere  conjecture  or  to  act  upon  a  bare  possibility.  In  this 
case  that  rule  was  violated.  The  plaintiff  slipped  upon  the 
ice.  That  by  itself  was  a  sufficient,  certain,  and  operating 
cauce  of  the  fall.  No  other  explanation  is  needed  to  account 
for  what  happened.  It  is  possible  that  the  slope  of  the  walk 
had  something  to  do  \vith  it.  It  is  equally  possible  that  it 
did  not.  There  is  not  a  particle  of  proof  that  it  did.  To 
affirm  it  is  a  pure  guess  and  an  absolute  speculation.  Are  we 
to  send  it  to  a  jury  for  them  to  imagine  what  might  have 
been  ?  The  great  balance  of  probability  is  that  the  ice  was 
the  efficient  cause ;  there  is  no  probability  not  wholly  specu- 
lative that  the  slope  was  also  such.  Its  descent  was  slight, 
not  quite  an  inch  in  a  foot,  and  not  more  than  constantly 
occurs  in  the  streets  of  a  city.  No  knowledge  or  intelligence 
can  determine  or  ascertain  that  such  a  slope  had  any  part  or  share 
in  the  injury,  and  to  send  the  question  to  the  jury  is  simply 
SioKELs  —Vol.  LX.        27  •: 
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to  let  tliem  guess  at  it,  and  then  npon  that  guess  to  sustain 
a  verdict  for  damages.  I  am  quite  willing  to  hold  cities  and 
villages  to  a  reasonable  performance  of  duty ;  but  I  am  not 
willing  to  make  them  practically  insurers  by  founding  their 
liability  upon  mere  possibilities.  For  these  reasons,  I  think, 
the  plaintiff  should  fail  and  the  motion  for  a  nonsuit  should 
have  been  granted. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur  except  Andrews,  J.,  not  voting. 

Judgment  reversed. 


The  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
ioSSm  New  York,  Respondent,  v.  Nathaniel  Sands,  Appellant. 


Courts  will  take  judicial  notice  of  the  fact  that  in  the  sale  of  bonds  and 
negotiations  for  loans  in  behalf  of  States,  municipalities  and  govern- 
ments, aside  from  their  own  fiscal  agents,  other  agents  are  employed. 

Under  the  act  of  1871  (chap.  323,  Laws  of  1371),  which  authorized  the 
comptroller  of  New  York  to  create  a  public  fund  or  stock  for  certain 
specified  purposes,  to  be  denominated  *'  consolidated  stock  of  the 
county  of  New  York,**  that  officer  had  power  to  employ  an  agent  to 
negotiate  the  county  bonds  provided  for  by  the  act,  to  make  an  agree- 
ment with  such  agent  for  his  compensation  and  to  pay  him  out  of  the 
proceeds  of  the  bonds. 

The  provisions  of  the  acts  of  1857  (chap.  690,  Laws  of  1857),  and  1870 
(chap.  190,  Laws  of  1870),  specifying  the  method  of  drawing  money 
from  the  treasury  and  prohibiting  it  from  being  drawn  in  any  other 
way,  have  no  application  to  such  an  employment. 

The  fact  that  an  agent,  so  employed,  was  at  the  time  a  city  officer,  did 
not  deprive  him  of  the  right  to  receive  and  retain  the  agreed 
compensation. 

Where,  therefore,  it  appeared  that  the  comptroller  employed  one  who 
was  at  the  time  a  commissioner  of  taxes  to  aid  in  negotiating  such 
bonds,  and  paid  the  agreed  compensation  for  the  services  by  trans- 
ferring  to  the  agent  a  check  received  by  him  as  a  portion  of  the  pro- 
ceeds of  the  bonds,  Tield  that,  in  the  absence  of  any  evidence  of  actual 
fraud  or  bad  faith,  an  action  was  not  maintainable  on  the  part  of  the 
county  to  recover  back  the  money  so  paid. 

t 
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Statutes  containing  grants  of  power  must  be  construed  so  as  to  include 
the  authority  to  do  all  things  necessary  to  make  the  object  of  the  grant 
dfectual  and  to  enable  the  donee  of  the  power  to  accomplish  the 
expressed  purposes  of  the  act. 

(Argued  March  8,  1887:  decided  April  19,  1887.) 

Appeal  from  judginen  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  5,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintilf  entered  upon  a  verdict  directed  by  the  court  and 
which  affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Luther  R.  Marsh  and  Aaron  J.  Vanderpod  for  appellant. 
The  defendant  was  not  an  officer  of  the  county  of  New  York 
and  had  the  same  right  to  deal  with  it  as  any  private  citizen. 
{People  V.  Raymond,  37  N.  Y.  428,429,431;  People  v. 
Dunlap.  66  id.  162, 166.)  The  defendant  then  being  a  city 
officer,  and  not  a  county  one,  was  under  no  obligation  to  the 
county,  eithef  statutory  or  otherwise.  {Mayor^  etc,  v.  Miczzy, 
33  Mich.  61 ;  Jackson  v.  if.  F.  G,  R.  R.  Co.,  58  N.  Y.  623  ; 
McDonald  v.  Mayor ,  etc,,  32  Hun,  89  ;  McAdam  v.  Mayor, 
etc,,  36  id.  340 ;  Roosevelt  v.  Draper,  23  N.  Y.  318 ;  MuUaly 
V.  Mayor,  etc,  3  Ilun,  661;  Smith  v.  City  of  Albany,  61 
N.  Y.  444.)  The  comptroller  had  power,  in  his  discretion,  to 
make  the  contract  with  the  defendant  for  the  negotiation  of 
the  bonds.  (Laws  of  1871,  chap.  583,  p,  1268 ;  Slstare  v.  Best, 
88  N.  Y.  527,  534;  People  v.  Van  North,  64  Barb.  205; 
People  V.  Oreen^  2  T.  &  C.  62 ;  Baird  v.  Mayor,  etc,  96 
N.  Y.  567,  580.)  The  plaintiff  cannot  abandon  the  fraud  and 
recover  as  on  a  contract  for  money  had  and  received.  (Ran- 
som V.  Wetmore,  39  Barb.  104 ;  Whitcomh  v.  Hangerford,  42  id. 
177 ;  Salters  v.  O&nins,  3  Bosw.  250 ;  Pla<^  v.  Minster,  65 
K  Y.  89,  102 ;  Ledwich  v.  McKim,  53  id.  307  ;  Graves  v. 
Waite,  59  id.  155 ;  SegelJcen  v.  Meyer,  94  id.  473.)  Defend- 
ant was  not  bound  to  know  that  the  comptroller  had  no  power 
to  indorse  the  check  to  him;  and  in  any  event,  the  city 
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(county)  is  estopped  from  disputing  the  regularity  of  the  pay- 
ment.     {McDonald  v.  Mayor^  eto,^  68  N.  Y.  23,  28,  29 ;  • 
Smith  V.  City  ofNeviburgh^  77  id.  130, 137 ;  Nelson  v.  Mayor^ 
etc,  J  63  id.  635 ;   Moore  v.  Mayor,  etc.,  73  id.  238,  246,  247 ; 
JSchier  r.  City  of  Buffalo,  35  Hun,  564.) 

Charles  P.  MiUer  for  respondent.  Irrespective  of  the 
validity  or  invalidity  of  the  agreement  between  Connolly  and 
the  defendant,  the  payment  of  the  check  was  illegal  and  void, 
and  he  obtained  no  title  to  it  by  such  payment.  Proof  estab- 
lishing the  illegal  payment  justified  the  allegations  of  fraud  in 
the  complaint.  {Supers  Richmond  Co.  v.  EUis^  59  N.  Y.  620  ; 
Same  v.  Van  Glief,  1  Hun,  454;  PeopU  v.  Field,  58  N.  Y. 
504,  505 ;  Laws  of  1857,  chap.  590,  §  6  ;  Laws  of  1870,  chap. 
190,  §  6;  People  v.  IngersoU,  58  N.  Y.  27;  McDonald  v. 
Mayor,  etc,,  68  id.  23.)  The  pretended  agreement  between 
the  defendant  and  Connolly  was  made  illegal  and  void  by 
statutes  prohibiting  such  contracts.  {People  v.  Haymond,  37 
N.  Y.  428 ;  Laws  of  1870,  chap.  137,  §  115 ;  RooseoeU  v. 
Draper,  23  N.  Y.  318  ;  MvilaUy  v.  Mayor,  etc,,  3  Hun,  661 ; 
62  N.  Y.  636 ,  McAdam  v.  Mayor,  etc.,  36  Hun,  340 ;  1  R. 
S.  [7th  ed.]  858.)  The  resolution  of  the  board  of  apportion- 
ment does  not  validate  the  comptroller's  employment  of  the 
defendant.  (Laws  of  1870,  chap.  137,  §  101 ;  Laws  of  1871, 
chap.  574,  §  8.)  The  pretended  contract  between  the  defend- 
ant and  Connolly  was  illegal  and  void  at  common  law.  {Smith 
V.  Albany,  61  N.  Y.  44 ;  MuUaUy  v.  Mayor,  etc,,  supra  ;  Col- 
lier V.  Munn,  41  N.  Y.  15.)  The  defendant  having  moved  for 
a  nonsuit,  and  made  no  request  to  go  to  the  jury,  cannot  now 
claim  that  there  were  any  questions  of  fact  to  be  passed  upon 
by  the  jury.  {Bridge  v.  Pierson,  66  Barb.  514;  TratUs  v. 
Ireland,  id.  386 ;  Ormes  v.  Dauchy,  82  N.  Y.  443 ;  Dillon 
V.  Gockcroft,  90  id.  649.)  If  the  evidence  would  have  war- 
ranted a  verdict  for  the  plaintiffs,  the  direction  of  a  verdict 
was  proper.     {McCaU  v.  Sun  Mut.  Ins.  Co.,  66  N.  Y,  517.) 

KuGBR,  Ch.  J.  This  action  was  commenced  about  the  year 
1873,  in  the  name  of  the  board  of  supervisors  of  the  county 
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of  New  York,  to  recover  from  the  defendant  the  value  of  a 
certain  check,  belonging  to  the  county,  alleged  to  have  been 
misappropriated  by  the  comptroller  of  New  York,  and 
delivered  to  the  defendant-  It  was  further  alleged  in  the 
complaint  that  one  Connolly  was  comptroller,  and  the  defend- 
ant commissioner  of  taxes  for  said  city,  and  that  Connolly 
having  received  the  check  in  question  for  the  use  and  benefit 
of  the  county,  willfully  and  corruptly,  and  with  intent  to 
dieat  and  defraud  the  county,  indorsed  and  transferred  it  to 
the  defendant,  who,  wrongfully  converted  it  to  his  own  use, 
witli  like  intent  and  purpose,  and  that  after  demand  duly 
made  upon  said  defendant,  he  neglected  and  refused  to 
repay  the  moneys  received  thereon,  to  the  plaintiffs.  The 
defendant  answering,  denied  all  of  the  allegations  of  the 
complaint  except  those  specifically  admitted,  and  after  admit- 
ting the  official  character  of  himself  and  Connolly  and  the 
receipt  of  the  ciieck,  alleged  that  the  same  was  duly  indorsed 
and  delivered  to  him  by  Connolly,  in  payment  for  services 
rendered  to  Connolly  as  comptroller,  in  effecting  a  loan  of 
money  for  the  city  and  county  of  New  York,  under  a  contract 
previously  made  between  them.  The  complaint  did  not  allege 
any  want  of  power  in  Connolly  to  make  such  contract,  or  to 
transfer  the  check,  or  any  illegality  in  its  delivery  to  defend 
ant,  except  such  as  might  be  inferred  from  the  charge,  that  it 
was  corruptly  and  fraudulently  done. 

After  the  passage  of  chapter  901  of  the  Laws  of  1874, 
consolidating  the  government  of  the  city  and  county  of  New 
York,  the  mayor  and  commonalty  of  the  city  were  substituted 
as  plaintiffs,  in  the  place  of  the  board  of  supervisors.  On  the 
trial  a  verdict  was  directed,  by  the  trial  court  for  the  plaintiff, 
but  the  grounds  of  the  decision  do  not  appear  in  the  record. 
The  defendant  duly  excepted  to  the  ruling  of  the  court.  The 
General  Term  affirmed  the  judgment  upon  the  ground  that 
the  act  of  the  comptroller,  in  paying  out  the  check  was  con- 
trary to  the  provisions  of  chapter  590  of  the  Laws  of  1857, 
and  chapter  190  of  the  Laws  of  1870,  which  required  that  all 
moneys  drawn  from  the  treasury,  by  authority  of  the  board  of 
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supervisors,  should  be  upon  vouchers  examined  and  allowed 
by  the  auditor  and  approved  by  the  comptroller,  and  no 
money  should  be  drawn  therefrom  except  on  a  warrant  drawn 
by  the  comptroller,  countersigned  by  the  mayor  and  clerk  of 
the  board. 

The  court,  assuming  that  the  contract  with  Connolly  was  a 
lawful  one,  and  that  upon  the  performance  of  the  services  he 
was  entitled  to  compensation,  held  that  his  claim  was  then 
notliing  more  or  less  than  a  claim  against  the  county  whicli 
should  be  ascertained,  adjusted  and  paid  in  the  mode  required 
by  the  statutes  referred  to,  and  that  the  receipt  and  use  of  the 
check  by  defendant,  with  knowledge  of  its  illegal  use  by  Con- 
nolly, was  a  fraudulent  misappropriation  of  the  moneys  repre- 
sented by  it,  which  subjected  him  to  an  action  to  recover  the 
same  as  for  a  fraudulent  conversion  tliereof.  There  was  no 
attempt  upon  the  trial  to  show  any  actual  fraud  intended,  either 
by  Connolly  or  the  defendant,  but  the  case  was  rested  altogether 
upon  a  fraud  inferable,  from  the  alleged  illegality  of  the  transac- 
tion. The  undisputed  evidence  showed  that  the  draft  was  paid 
to  the  defendant  by  Connolly  in  good  faith,  in  satisfaction  of  a 
claim  held  by  him  against  Connolly,  as  comptroller,  for  services 
rendered  in  effecting  a  loan  of  money  for  the  county  upon  its 
bonds,  to  the  amount  of  $15,000,000.  The  proof  was  undis- 
puted that  the  defendant  negotiated  the  loan,  and  that  it  was 
a  favorable  one ;  tliat  the  commission  charged  was  fair  and 
reasonable,  and  that  the  defendant  was  possessed  of  sufficient 
financial  ability  and  influence,  to  make  his  assistance  valuable 
and  enable  him,  to  obtain  the  loan  upon  terms  advantageous 
to  the  county. 

[t  was  further  shown  that  the  services  were  rendered  in 
pursuance  of  a  contract  previously  made  with  the  comptroller, 
to  the  effect  that  he  should  have  one-half  of  one  per  cent  for 
effecting  such  loan,  provided  it  was  made  upon  favorable 
terms,  and  without  other  expense  to  the  county.  The  trans- 
action between  Connolly  and  the  defendant  sprang  out  of  the 
effort  of  the  former  to  execute  the  power  conferred,  and  duty 
imposed  upon  him  by  chapter  323  of  the  Laws  of  1871,  which 
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aathorized  and  empowered  the  comptroller  of  New  York  to 
create  a  public  fund,  or  stock,  to  be  denominated  "  consolidated 
stock  of  the  county  of  New  York,"  and  by  which  any  holder 
of  the  present  stock  of  the  county  of  Now  York,  or  bonds 
of  the  said  county  of  New  York,  was  authorized  to  exchange 
the  same  for  said  consolidated  stock,  upon  such  terms  and 
conditions,  as  should  be   determined   and    offered    by   said 
comptroller;  such  stock   was   also  authorized  to  be  issued 
to  pay  off  and  cancel  any  bonds  or  stock  of  said  county 
falling  due  in  the  year  1871,  and  also  to  meet  the  requisitions 
on  the  county  of  New  York,  by  the  State  for  payment  of  the 
bounty  debt  in  that  year.     Such  stock  was  to  be  in  this  form 
designated  by  the  comptroller,  and  signed  by  the  comptroller 
and  mayor  of  the  city,  and  sealed  with  the  seal  of  the  board 
of  supervisors  of  the  county,  and  attested  by  the  clerk  of  said 
board.     All  stock  of  the  county  of  New  York  thereafter 
issued  was  to  be  known  as  *'  consolidated  stock  of  the  county 
of  New  York,"   and  to  be  issued  under  the  authority    of 
that  act.      In   pursuance   of   the   authority   thus  conferi'ed, 
the  comptroller  issued  the  bonds  in  question   and  procured 
them,  through  the  assistance  of  the  defendant,  to  be  nego- 
tiated with  A.  Belmont  &  Co.  at  a  premium  of  four  and  one- 
ialf  per  cent. 

No  question  is  made  as  to  the  legality  of  this  issue,  or  but 

^Aat  the  whole  proceeds  of  the  bonds,  including  premiums, 

excepting  the  check  in  question,  were  applied  to  the  purposes 

of  the  county,  or  paid  over  to  its  treasurer  by  the  comptroller. 

It  would  be  difficult  to  conceive  of  a  grant  of  power  conferred 

h  broader  or  more  comprehensive  language,  and  which  could 

^  less  restricted  by  conditions  and  limitations  upon  an  agent's 

authority.     No  limit  is  imposed  upon  the  amount  of  bonds 

^0  >>o  issued,  except  that  implied  from  the  use  to  which  they 

^ere     to  be   devoted,   and    no     restriction    as  to  the  terms 

TJpon  ^^hich  they  were  to  be  disposed  of,  or  the  amount  of  the 

expenses  to  be  incurred  in  their  prieparation,  negotiation  and 

ttansf er  is  found  in  the  act.     The  comptroller  was  broadly 

cuarged  with  the  duty  of  creating  a  public  fund  or  stock  to 
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be  denominated  "  consolidated  stock  of  the  county  of  New 
York'"  and  whatever  power  was  necessary  to  enable  him  to 
perform  this  duty  was  necessarily  conferred  upon  him  by  the 
act.  Whether  this  was  a  wise  or  prudent  grant  of  power,  or 
whether  in  the  exercise  of  it,  the  comptroller  was  enabled 
to  commit  abuses  or  frauds  upon  the  people  of  the  county 
with  impunity,  is  not  a  subject  for  our  consideration.  We 
find  the  law  upon  the  statute  book  and  it  is  subject  to  the 
same  rules  of  construction,  as  other  statutes  thus  appearing. 
Citizens  of  the  State  having  occasion  to  deal  with  the  comp- 
troller in  reference  to  the  subject-matter  of  the  act,  had  the 
right  to  rely  upon  its  provisions,  and  the  authority  apparently 
conferred  upon  him,  to  bind  the  fund  or  principals  represented 
by  him. 

It  is  obvious  from  the  language  of  the  act,  as  well  as  the 
evidence  in  the  case  that  heavy  liabilities  of  the  county,  were 
becoming  payable  in  the  immediate  future,  and  that  large 
amounts  would  be  required  to  meet  its  obligations,  and  that 
it  was  considered  desirable,  not  only  to  raise  the  money 
required  without  delay,  but  also  that  all  the  county's  out- 
standing indebtedness  should  be  funded  at  the  same  time,  abd 
put  upon  a  uniform  basis  as  to  the  time  of  its  redemption  and 
its  rate  of  interest.  The  occasion  was  exceptional  and  exti-a- 
ordinary,  and  large  and  apparently  almost  unlimited  power 
was  therefore  given  to  the  comptroller  to  accomplish  tliis 
object.  Whenever  money  was  required  to  satisfy  the  indebt- 
edness of  the  county,  he  was  not  only  authorized,  but  was 
charged  with  the  duty,  of  providing  by  a  sale  of  the  bonds 
of  the  county,  and  whenever  an  exchange  of  the  consolidated 
stock  could  be  effected  for  the  outstanding  stock  or  bonds  of 
the  county,  he  was  authorized  to  do  it,  upon  such  terms  and 
conditions  as  should  be  determined  by  himself.  It  was  con- 
templated that  enormous  sums  of  money  should  pass  into  his 
hands,  and  its  application  and  security  were  entrusted  wholly 
to  the  judgment,  discretion  and  integrity  of  the  comptroller 
In  the  performance  of  the  duties  cast  upon  him,  he  was  made 
independent  of  all  other  county  authority,  or  supervision,  and 


1887.]  Mayob,  KPa,  OF  N.  T.  v.  Sandb.  217 

Opinion  of  the  Ck)urt,  per  Ruger,  CIl  J. 

was  broadly  charged  with  the  responsibility  of  providing 
fuDds,  not  only  to  meet  the  current  and  maturing  debt  of  the 
county,  but  to  fund  all  of  the  outstanding  obligations.  The 
moneyB  to  be  raised  on  the  bonds,  whether  in  premiums  or 
principal,  were  undoubtedly  the  property  of  the  county  and 
the  comptroller's  duty  required  him,  except  so  far  as  they 
might  be  required  for  the  legitimate  purposes  of  the  act,  to 
account  to  the  treasurer  of  the  county  for  the  proceeds. 

It  is  a  matter  of  public  history,  of  which  courts  will  take 
judicial  notice,  that  in  the  sale  of  bonds,  and  negotiations  for 
loans  in  behalf  of  States,  municipalities  and  goyemmcnts,  the 
services  of  their  own  fiscal  agents  are  usually,  if  not  invariably, 
supplemented  by  the  employment  of  bankers,  brokers  and 
other   financial  agencies  to  aid  in  raising  moneys  for  pub- 
lic  purposes.      During   the  late  war  the   Federal   Govern- 
ment raised  large  sums  by  the  issue  and  sale  of  treasury  notes 
and  bonds,  which  would  have  been  practically  difficult,  if  not 
impossible,   but  for  the  assistance  rendered  by  extraneous 
financial  agencies  employed  and  paid  by  the  secretary  of  the 
^'^^asuiy.    Most,  if  not  all  of  the  acts  authorizing  such  loans, 
contemplated  such  services  and  authorized  the  secretary  to 
V^y  for  them,  sometimes  at  a  fixed  rate,  sometimes  at  rates 
not  exceeding  a  certain  limit,  and  often  according  to  his  judg- 
Di^nt    and  discretion.     Appropriations  were  sometimes,  but 
not     always,   made  in  the  acts  for  the  payment  of   these 
expenses.    (See  TJ.  S.  Stat,  at  Large,  vol  12,  p.  129,  chap.  5, 
^^8    of  1861;  vol.  12,  p.  845,  chap.  33,  Laws  of  1862; 
^^1-  12,  p.  709,  chap.  73,  Laws  of  1863 ;  vol.  15,  p.  13,  chap.  13, 
^^8  of  1864;  vol.  15,  p.  465,  chap.  177,  Laws  of  1865. 

It  ie  a  matter  of  common  knowledge  that  such  loans,  in  all 
^^^ tries  of  the  world,  are  usually  negotiated  through  agencies 
oiitai^jg  of  the  regular  financial  authorities  of  the  government 
°^^king  the  loans.  Whether  their  employment  in  the  case  in 
iiand  -was  vrise  and  prudent,  or  perhaps  even  necessary  to  the 
^^^otnplishment  of  the  object  intended  by  the  statute,  cannot 
"^  determined  as  a  question  of  law,  for  the  statute  gave  the 
^^ptroller  power  to  determine  that  question  in  his  own  dis- 
SlCKELS— VoL-LX.         28 
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cretion,  subject  only  to  the.  obligation  to  do  so  honestly  and  in 
good  faith.  Under  these  circumstances  the  question  is  pre- 
sented, what  were  the  duties  of  the  comptroller  and  the 
extent  of  his  power  in  carrying  out  the  law.  It  is  a  well 
established  principle  that  statutes  containing  grants  of  power 
shall  be  construed,  so  as  to  include  the  authority  to  do  all 
things  necessary  to  accomplish  the  object  of  the  grant, 
and  to  enable  the  donee  of  the  power  to  effect  the  pur- 
pose of  the  act.  Domat  expresses  the  idea  as  follows :  *^  All 
laws  necessarily  bear  with  them  all  the  powers  or  incidents 
necessary  to  carry  out  tlieir  intention.'*  (Sedgwick  Const,  and 
Stat.  Laws,  p.  245.)  Sedgwick  says,  "  When  a  statute  com- 
mands an  act  to  bo  done,  it  authorizes  all  that  is  necessarv  for 
its  performance."  (Sedgwick,  228.)  Potter's  Dwarris  states 
the  rule  to  be :  "  In  statutes,  incidents  are  always  supplied  by 
intendment,  in  other  words,  whenever  a  power  is  given  by  stat- 
ute, everything  to  the  making  of  it  effectual  is  given  by 
implication,  for  the  maxim  is,  "  Quando  lex  aliquid  oanneditj 
concedere  videtur  et  id  per  quod  devenitur  ad  Ulud^ 

The  rule  has  been  frequently  referred  to  and  applied  in 
the  reports  of  this  State.  It  was  stated  by  Judge  Uugoles, 
in  Siief  v.  Sart  (L  N.  T.  20),  as  follows :  "  Whenever  the  law 
requires  an  act  to  be  done,  it  authorizes  the  agent  to  do  what 
is  necessary  to  accomplish  it  in  the  mode  pointed  out  for  its 
perf  onnanco."  In  this  case,  power  in  the  slieriff  to  take  goods 
out  of  the  hands  of  a  ])ledgee,  for  the  purpose  of  a  sale  on  exe- 
cution, was  implied  from  tlie  authority  given  liim  to  levy  upon 
and  sell  the  interest  of  the  pledgor  in  such  goods. 

In  People  v.  Hicks  (15  Barb.  160),  it  was  held  that  a 
statute  giving  power  to  a  magistrate  to  examine  such  witnesses 
as  might  be  produced  before  him,  authorized  him  to  issue 
subpoenas  for  such  witnesses  and  to  compel  their  attendance 
by  the  usual  process  of  the  Court.  Judge  Edwards,  giving 
the  opinion  of  the  court,  says  :  "  In  an  anonymous  case  reported 
by  Lord  Coke  fl2  Coke,  130),  he  says  that,  on  a  motion  made 
by  him  before  the  justices  of  the  Kings  Bench,  it  was  unani- 
mously resolved :    '  That  when  tU«  -^^-atute  gave  power  to 


^^87.]  Mayor,  etc.,  of  N.  Y.  v.  Saxds.  219 

Opinion  of  the  Court,  per  Huoer,  CIl  J. 

Il^^ices  of  the  peace  to  require  any  person  or  persons  to  take 
^^  oath,  the  law  impliedly  gave  them  power  to  make  a 
"Wto^nt  to  have  the  body  before  them.' "  Judge  Rooskvklt 
also,  says :  "  That  the  grant  of  an  express  power  carries  with 
it  by  necessary  implication  every  other  power  necessary  and 
proper  to  the  execution  of  the  power  expressly  granted." 
(1  Kent's  Com.  404.) 

The  existence  of  the  power  in  question  is  so  indisputable 

that  it  is  unnecesary  to  pursue  the  discussion  of  the  question 

further,  and  it  is  material  only  upon  this  point  to  add  a  few 

observations  in  relation    to    the    necessity   of    paying    the 

expenses  of  the  loan,  to  enable   the   comptroller  to   carry 

out  the  provisions   of  the  law.     Certainly  the  necessity  of 

raising  the  money  provided  for  by  the  act,  to  accomplish  its 

purposes  cannot  be  denied.     The  members  of  the  legislature 

were  the  sole  judges  of  this  necessity,  and  having  themselves 

determined  that  question,  it  became  the  duty  of  the  comptroller 

to  execute  the  mandate  of  the  law.     Whatever  he  judged  it 

necessary  in  good  faith  to  do  in  carrying  out  its  purpose,  it 

was  lawful  for  him  to  do,  provided  he  did  not  transgress  any 

positive  provision  of  law^  or  violate  the  purpose  or  spirit  o 

the  act.     The  statute  conferred  upon  him  large  discretionary 

powers  in  carrying  out  its  provisions,  and  he  could  not  be 

ttiade  liable  for  errors  of  judgment  or  abuse  of  his  powers 

nnless  they  were  fraudulently  or  illegally  performed. 

Tlie  necessity  of  incurring  some  expenses  in  the  negotiation 
of  the  loans  and  placing  the  bonds  authorized  to  be  issued  is, 
^^  view  of  the  universal  practice  in  such  cases,  too  plain  to 
*i'nit  of  dispute,  and  it  is  obvious  that,  unless  the  comptroller 
was  Vested  with  power  to  pay  them,  the  whole  purpose  of 
^^^  act  might  be  defeated  at  its  outset. 

The  comptroller  had  no  general  authority  to  contract  a  debt 
^^'^  such  purpose  on  behalf  of  the  county,  and  no  special 
^ttthority,  except  such  as  is  inferable  from  the  act  in  question. 
^^  is  also  plain  that  if  he  could  not  obtain  the  assistance 
^Tiired,  or  the  services  necessary  by  a  pledge  of  the  credit 
lii  \h.^  county,  subjecting  the  agent  employed  to  the  risk  of  an 
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unfavorable  consideration  of  Iiis  claims  by  the  board  of  super- 
visors or  other  auditing  officers  of  the  county,  he  would  be 
obliged  to  adopt  other  means  to  accomplish  the  object  intended. 
Can  it  be  reasonably  said  that  the  power  to  pay  expenses 
from  the  fund  raised,  was  any  more  detrimental  to  the  interests 
of  the  county,  than  the  power  to  pledge  its  credit  ?  If  the 
possession  of  one  power  is  to  be  inferred  from  the  act,  is  there 
not  equal  reason  to  say,  that,  if  its  exercise  is  required  for 
the  purposes  of  the  law,  the  other  power  was  equally  inferable  ! 
They  both  rest  on  the  same  principle  and  are  governed  by 
the  same  rule,  and  one  power  is  as  equally  open  to  abuse  as 
the  other. 

The  comptroller  was  directed  to  create  a  public  fund,  and 
his  power  was  commensurate  with  the  requirements  of  the 
task  imposed  upon  him. 

It  is  unreasonable  to  say  that  in  imposing  the  duty  of 
raising  the  money  in  question  upon  him,  the  legislature 
intended  to  hamper  and  restrict  his  performance  of  it,  by 
denying  to  him  the  means  necessary  to  perform  it,  or  that 
its  scheme  was  subject  to  be  defeated,  by  the  neglect  or 
refusal  of  the  county  officers  to  provide  funds  to  execute  its 
provisions. 

The  act  contains  no  reference  to  the  intervention  or 
co-operation  of  any  county  officers  in  its  execution,  and  it  is 
repugnant  to  established  principles  of  construction  to  import 
into  its  provisions  requirements  of  prior  enactments,  not  per- 
tinent thereto,  and  which  would  be  plainly  destructive  of 
its  purposes. 

Such  was  the  view  taken  of  the  act  by  the  board  of  appor- 
tionment, organized  under  chapter  583,  Laws  of  1871,  as 
expressed  in  resolutions  adopted  May  9,  1871.  Such  board, 
in  authorizing  an  issue  of  about  $9,000,000  of  the  consolidated 
stock  of  the  county  under  said  act,  to  meet  a  portion  of  its 
indebtedness,  provided,  that  "the  expenses  incurred  in  pro- 
viding for  the  issue  of  said  stock,  should  be  paid  out  of  the 
premiums  received  for  the  same."  And,  in  the  same  act,  in 
providing  for  a  board  ol  apportionment,  whose  general  authority 
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oyer  the  finances  of  the  county  was  intended  to  supersede  that 
of  the  board  of  supervisors,  the  legislature  expressly  exempted 
the  comptroller  in  the  exercise  of  the  powers  conferred  upon 
him  by  chapter  323,  of  the  act  of  1871,  from  the  authority 
and  control  of  the  board  of  apportionment,  and  the  prohibition 
therein  contained  against  the  incurring  of  liability  by  any 
officers  of  the  county  of  New  York  exceeding  the  appropriation 
made  for  such  purpose.    (§  10,  chap.  583,  Laws  of  1871.)    The 
statutes  referred  to  in  the  opinion  of  the  General  Term  seem 
to  ns  to  have  no  application  to  the  subject.     They  provide, 
among  other  things,  that  no  money  shall  be  drawn  from  the 
treasury  except  upon  previous  application  for  that  purpose, 
and  in  terms,  apply  only  to  moneys  already  placed  in  the 
treasury  of  the  county,  and  disbursable  in  the  regular  and 
customary  administration  of  its  affairs,  upon  the  authoriti/  of 
tt«  hard  qfsupervtaors.    The  check  in  question  never  reached 
the  treasury  of  the  county,  and,  although,  it  may  have  been 
the  property  of  the  county,  it  was  still  in  the  hands  of  Con- 
nolly subject  to  the  purposes  of  the  act  by  which  he  acquired 
its  possession.     He  was,  by  such  act,  made  the  agent  of  the 
county  with  power  to  disburse  so  much  of  its  funds  in  his 
hands,  as  was  necessary  to  carry  out  the  purpose  of  the  law  by 
which  he  was  appointed. 

^^e  are,  therefore,  of  the  opinion  that  the  courts  below 
erred  in  holding  that  the  comptroller  had  no  authority  to  pay 
^Qt  the  check,  and  we  are  further  of  the  opinion  that  no  cause 
ox  action  was  proved  against  the  defendant.  We  think  that 
^o  right  of  action  exists  against  the  defendant  in  respect  to 
this  transaction,  except  upon  proof  of  collusion  between  him 
^d  Connolly  to  defraud  the  county  of  the  money  represented 
V  the  check. 

^o  deem  it  unnecessary  to  refer  at  length  to  a  contem- 
P^i^neous  act,  similar  in  form  to  the  one  under  discussion, 
*ttthorizing  the  comptroller  to  create  a  public  fund  or  stock, 
^  t>e  denominated  "  Consolidated  stock  of  the  city  of  TTew 
lork,"  as  its  introduction  would  tend  only  to  complicate  the 
9^^tions  discussed.     The  complaint  alleges  that  the  check 
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was  the  property  of  the  county,  and  the  proof  tends  to  estab- 
lish that  it  was  received  in  payment  of  a  part  of  the  premium 
due  upon  a  loan  to  the  county.  The  city  could  not,  therefore, 
have  had  any  legal  interest  in  its  disposition  or  recovery. 

It  is  claimed  by  the  respondent  that,  inasmuch  as  the  con- 
tract between  Connolly  and  Sands  provided  for  the  payment 
of  the  same  commission  for  negotiating  city,  as  well  as  county 
bonds,  the  defendant  came  under  the  provision  of  section  115 
of  chapter  137  of  the  laws  of  1870,  prohibiting  city  officers 
from  being  directly  or  indirectly  interested  in  any  contract, 
work  or  business,  or  the  sale  of  any  article,  the  expense, 
price  or  consideration  of  which  is  paid  from  the  city  treasury. 
The  proof  fails  to  show  that  Sands  rendered  any  services  to 
the  city  or  made  any  claim  against  it  in  respect  to  this  check. 

If  the  contract,  so  far  as  it  provided  for  payment  of  ser- 
vices rendered  the  city  was  void,  wo  think  it  was  divisible  and 
could  be  enforced,  so  far  as  it  was  authorized  by  law.  The 
parties  in  fact  did  separate  it,  and  no  performance  was 
attempted,  except  in  relation  to  the  county  loan. 

We  think  it  was  competent  for  a  city  officer  to  render  ser- 
vices to  the  county  or  any  other  employe  outside  of  the  city 
and  charge  and  receive  a  compensation  for  such  services. 

Wo  have  examined  other  objections  made  to  the  right  of 
Sands  to  retain  the  compensation  in  question,  arising  out  of 
the  fact  that  he  was  a  city  officer,  but  think  the  authority 
upon  which  they  are  based  too  obviously  inapplicable  to  call 
for  special  discussion.  ! 

Tliere  is  no  evidence  in  the  case  upon  which  the  plaintiff 
showed  any  right  to  recover,  and  it  was,  therefore,  error  for 
the  trial  court  to  direct  a  verdict  in  its  favor. 

The  judgments  of  the  courts  below  should,  therefore,  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 
result. 

All  concur,  except  Andrews  and  FmoH,  JJ.,  dissenting. 

Judgment  reversed. 
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Silas  D.  Giffoed,  Receiver,  etc.,  Appellant,  v.  Miohael 
Augustine  Cobbigan,  Executor,  etc.,  Impleaded,  etc., 
Bespondent. 

A  society  incorporated  under  the  act  of  1848  (chap.  319  Laws  of  1848), 
providing  for  the  incorporation  of  benevolent  societies,  under  an  order  of 
the  court,  which  authorized  a  conveyance  "for  the  use  of  the  Roman 
Catholic  Church/'  of  certain  real  estate  owned  by  it,  executed  a  deed 
thereof  to  McE. ,  a  Catholic  priest ;  the  deed  refer  in^  to  the  order.  There 
was  a  mortgage  on  the  property  at  the  time,upon  which  was  unpaid  a  sum 
equal  to  the  value  of  the  premises.  McK  executed  a  deed  thereof  for 
the  expressed  consideration  of  one  dollar  to  McC,  described  therein  as 
"Archbishop  of  New  York."  The  deed  contained  a  covenant,  by  the 
terms  of  which  the  grantee  assumed  and  a'^reed  to  pay  the  mortgage. 
In  an  action  to  foreclose  the  mortga^,  wherein  the  estate  of  McC.  was 
sought  to  be  charged  for  any  deficiency  under  the  covenant  in  the  deed, 
he  and  the  grantor  both  having  died  before  the  commencement  of  the 
action,  no  evidence  was  given  showing  that  McC.  ever  had  any  knowl- 
edge or  information  of  the  existence  of  the  deed,  or  that  he  was  ever 
in  possession  of  the  land  or  knew  of  its  existence,  or  that  there  was  any 
prior  contract  or  negotiation  between  the  parties;  the  only  fact  proved,  in 
any  way  connecting  him  with  the  transaction,  was  the  record  of  the  deed. 
Eeld,  that  the  intent  was  to  convey  the  premises  for  church  purposes  only, 
not  to  vest  in  the  grantee  a  personal  beneficial  interest;  and  so,  that  under 
the  circumstances,  no  presumption  arose  from  the  record  that  the  deed 
had  been  delivered  and  accepted,  or  that  the  grantee  made  the  covenant. 
As  to  whether  the  grantor,  in  a  deed  containing  such  a  covenant  of 
ftRsumptlon,  can  release  the  grantee  without  the  consent  of  the  mort- 
gagee, qumre. 

(Argued  March  3.  1887;  decided  April  10,  1887.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 

Court  in  the  second  judicial  department,  made  May  10,  1886, 

which  reversed,  so  far  as  appealed  from,  a  judgment  in  favor 

of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 

Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  executed 
^7  defendant,  the  Father  Matthew  Benefit  Society  No.  1,  of 
Tuckahoe,  N . Y.  The  executor  of  John  McCloskey,  late  Arch- 
wshop  of  New  York,  was  made  defendant  and  the  estate  was 
*^^glit  to  be    and   was  charged  by  the  judgment  for  any 
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deficiency  upon  a  covenant  in  a  deed  to  his  testator  of  the 
mortgaged  premiaes,  by  the  terms  of  which  he  assumed  and 
agreed  to  pay  the  mortgage. 

The  further  material  facts  are  stated  in  the  opinion. 

Ralph  E.  Prime  for  appellant.  The  presumption  of 
delivery  and  acceptance,  which  is  inferred  from  the  reading 
in  evidence  of  the  record  of  the  deed,  rests  on  good  authority. 
{Jackson  v.  Perkins,  2  Wend.  308,  318  •  Lawrence  v.  Parley j 
24  Hun,  293,  295;  Fisher  v'  Hall,  41  K  Y.  416,  423; 
Ph/er  V  Rockefeller  63  id.  263,  273;  Knolls  v-  Earnhardt, 
71  id.  474,  478;  Jackson  v  Bodle,  20  Johns.  184,  187; 
Spencer  v.  Garr,  45  N.  Y  406,  410,  Wisley  v.  Dennis,  44 
Barb.  854,  359 ;  Jjidy  Superior  v,  RcNamara,  3  Barb.  Ch. 
375,  378 ,  Moir  v.  Brovm,  14  Barb.  39,  45 ;  OiJhert  v.  PT.  A. 
P.  L  Co.,  23  Wend.  43,  46 ;  Van  Buskirk  v.  Warren,  4  Abb. 
Dec.  457,  460;  2  Greenl  on  Ev.,  §  297;  Thompkins  v. 
Wheeler,  16  Pet.  106 ,  EaJlneck  v.  Bush,  2  Root,  26 ;  Bright 
V.  Schenck,  10  Penn.  St.  285 ;  Warren  v  Jacksonville,  15 
111.  236  ;  Wellborn  v  Weaver.  17  Ga.  267 ;  Pavey  v.  Tilta^i, 
18  N.  H,  151,  MarriU  v  Swift,  18  Conn.  257.)  The  grantor 
and  his  executors  were  each  powerless  to  release  defendant 
from  the  covenant  of  assumption.  {Ranney  v.  McMvUen^ 
5  Abb.  [N  C]  246 ;  Ranney  v.  Peyser,  id.  259 ;  Guernsey 
V.  Rogers,  47  N.  Y.  242 ;  Whiting  v.  Gearty,  14  Hun,  501 ; 
Douglass  v    WeUs,  18  Hun,  88.) 

P.  C.  Boardman  for  respondent.  The  production  of  the 
books  of  conveyances,  containing  the  record  of  a  deed,  is  no 
proof  of  its  delivery  or  of  its  acceptance  by  the  parties  sought 
to  be  charged.  {Day  v.  Mooney,  6  T  &  C.  382;  Best  v. 
Brown,  25  Hun,  223.)  The  release  by  McEvoy's  executor 
of  McCloskey  from  the  covenant  of  assumption  contained 
in  the  deed  from  McEvoy  to  McCloskey,  discharged 
the  latter  from  all  liability  thereunder  {Guernsey  v  Rogers, 
47  N.  Y.  242;  Whiting  v  Gearty,  14  Hun,  500;  Kelly  v. 
Roberts,  40  N.  Y  432;  Douglass  v.  Wells,  18  Hun,  88; 
Pardee  v.  Treat,  82  N.  Y  389 ;  Burr  v.  Beers,  24  id.  179.) 
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Andbkws,  J.     The  defendant,  McCloskey,  in  his  verified 

answer  denied  that  he  entered  into  the  covenant  of  assumption 

contained  in  the  deed  executed  by  McEvoy,  and  alleged  that 

the  deed  was  made  and  executed  without  his  knowledge,  and 

that  it  was  never  delivered  to  or  accepted   by   him.     The 

parties  proceeded  to  trial  upon  the  issue  so  presented,  and  the 

other  issues  in  the  case.     The  plaintifE  put  in  evidence  from 

the  register's  oflSce  in  Westchester  county,  the  record  of  a 

deed  dated  May  8,   1878.   recorded  May   10,    1878,   from 

McEvoy  to  the  defendant,  McCloskey,  purporting  to  convey 

to  "John  McCloskey,  Archbishop  of  New  York,"  for  the 

nominal  consideration  of  one  dollar,  the  mortgaged  premises 

and  a  lot  adjacent  thereto,  which  deed  contained  a  covenant 

on  the  part  of  the  gran  tee  to  assume  and  pay  the  principal 

sum  of  $3,900  on  the  mortgage,   with  interest  from  January 

9, 1869.     The  deed  was  executed  by  the  grantor  alone.     The 

pJaintiflf  rested  his  case  against  the  defendant,  McCloskey, 

Bolely  upon  the  record.     The  case  is  bare  of  am;  evidence  or 

^/rcumstance  showing  or  tending  to  show  that  the  defendant, 

-IfcCloskey,  had  any  knowledge  or  information  of  the  existen  o 

of    the  deed,  or  indeed  of  the  existence  of  the  mortgaged 

property  prior  to  the  commencement  of  the  action,  or  that 

he  Was  ever  in  possession,  or  that  he  ever  had  any  conversation 

^^  ^^gotiation  with  any  one  in  respect  to  the  property.     There 

18  no  evidence  who  put  the  deed  upon  record,  or  how  it  came 

^^  bo  recorded.     The  bare  fact  of  the  record  is  all  that  appears 

connecting  the  defendant,  McCloskey,  with  the  transaction. 

^^^  grantor,  McEvoy,  died  before  the  commencement  of  the 

actioxi,  and  the  defendant,  McCloskey,  a  few  months  after  the 

^^1.      In   determining  the   question   whether  the   plaintiff 

niade  out  a  prima  facie  case  of  the  delivery  to  and  accept- 

ai^ee  of  the  deed  by  the  grantee,  certain  other  facts  need  to 

^  Noticed.     McEvoy  was  a  Roman   Catholic  priest.      He 

^^ired  title  to  the  mortgaged  property  in  1870,  from  the 

trustees  of  "The    Father    Matthew's   Temperance   Benefit 

o^^iety  of  Tuckahoe,"  a  society  incorporated  under  the  act 
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of  April  12,  1848,  for  the  incorporation  of  ''Benevolent, 
Charitable,  Scientific  and  Missionary  Societies.'*  The  convey- 
ance of  the  property  by  the  society  to  MoEvoy  was  made 
under  the  order  of  tlu  court,  which  authorized  the  convey- 
ance to  be  made  to  him  '•  for  the  use  of  the  Eoman  Catholic 
church,  or  the  people  of  Tuckahoe,"  and  the  deed  referred 
to  the  order  as  the  authority  under  vhich  it  was  executed. 
It  appeared  by  the  petition  upon  which  tlio  ord^r  was 
granted  that  the  society  was  unable  to  pay  the  mortgage, 
and  that  the  value  of  the  premises  did  not  exceed  the 
amount  due  thereon.  The  plaintiff,  to  maintain  his  claim 
that  the  deed  from  McEvoy  to  McCloskey  was  delivered 
and  accepted  invokes  the  presumption  that  a  party  has 
accepted  a  benefit  j^ttempted  to  be  conferred  upon  him, 
and  that  the  record  of  a  deed  beneficial  to  the  grantee, 
is  prima  facie  evidence  of  its  delivery.  The  property 
was  conveyed  to  McEvoy  for  church  purposes,  and  it 
cannot  be  doubted  that  in  executing  a  deed  to  the  defend- 
ant, McCloskey,  it  was  his  intention  to  vest  the  title  in  him,  as 
archbishop,  for  the  same  purposes,  whatever  may  be  the  legal 
eflEect  of  his  conveyance,  and  not  to  vest  in  his  grantee  a 
personal  beneficial  interest  in  the  property.  It  is  well  known 
that  the  title  to  church  property  in  the  Koman  Catholic  church 
is  frequently  vested  in  the  bishop.  This  tends  to  explain 
a  transaction  which  would,  otherwise,  be  peculiar,  and  how 
McEvoy  may  have  executed  a  deed  of  the  land  to  his  ecclesi- 
astical superior  without  his  knowledge.  The  ground  of  the 
presumption  from  the  bare  record  of  a  deed,  that  it  has  been 
delivered  and  accepted,  wholly  fails  in  this  case.  The  deed 
was  not  beneficial  to  the  grantee.  The  property  was  heavily 
incumbered,  probably  to  its  full  Value.  As  has  been  stated, 
there  is  no  evidence  of  any  possession  under  the  deed,  or 
of  any  prior  contract  or  negotiation  between  the  parties, 
or  of  any  knowledge,  in  fact,  on  the  part  of  the  grantee  of 
the  existence  of  the  conveyance.  In  most  of  the  cases, 
where  delivery  of  a  deed  has  been  sought  to  be  estab- 
lished without  proof  of   the  actual   fact,   there  are  circum- 
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stances  which  support  the  presumption  of  a  delivery,  in 
addition  to  the  bare  record  of  the  deed.  We  are  of  the 
opinion  tliat  under  the  circumstances  of  this  case,  a  deliv- 
ery cannot  be  presumed  from  the  record  alone,  and  that 
the  conclusion  of  the  General  Terra  upon  this  point 
was  correct.  {See  Jackson  v.  Phipps^  12  J.  R.  418;  Jach- 
9on  V.  Bodle^  20  id.  184: ;  CJiurch  v.  Gilman^  15  "Wend, 
656;  Elsey  v.  Metcalfe  1  Den.  323-)  Construing  the 
exceptions  in  connection  with  the  issue  raised  by  the 
pleadings,  we  think  they  fairly  presented  the  question 
whether  the  evidence  justified  a  finding  that  the  defend- 
ant, McCloskey,  made  the  covenant  upon  which  he  is 
sought  to  be  charged.  But  as  the  case  on  this  point  may  be 
changed  on  a  retrial,  we  think  the  court  below  should  have 
ordered  a  new  trial  and  that  its  order  should  be  modified  in 
this  respect. 

There  is  another  question  argued  by  counsel  of  great 
interest  wliich  we  do  not  deem  it  necessary  to  decide,  as  it 
may  not  again  arise.  Tlie  question  relates  to  the  effect  of 
the  release  from  the  covenant  of  assnmption  executed  by  the 
executor  of  McEvoy  to  McCloskey,  after  the  complaint  in  the 
action  and  the  notice  of  his  lU  pendens  had  been  filed,  but 
before  the  actual  service  of  process  on  the  defendant.  Is 
it  competent  for  a  grantor  of  mortgaged  premises,  whose 
conveyance  was  made  subject  to  the  mortgage  and  contains  a 
covenant  of  assumption  by  the  grantee,  without  the  consent 
of  the  mortgagee,  to  release  the  grantee  from  the  covenant  so 
as  to  bar  any  remedy  thereon  against  him  by  the  mort- 
gagee, and  does  it  make  any  difference  whether  the  release  is 
executed  before  or  after  the  mortgagee  has  notice  of  the 
covenant,  or  before  or  alter  suit  commenced  by  him  thereon  ? 
This  question  has  never  been  finally  adjudicated  in  this 
court,  although  expressions  of  judges  are  to  be  found 
beanng  upon  it.  {Hartley  v.  Ha/m>8on^  24  N.  Y.  170; 
Ownuey  v.  Rogers^  47  id.  238  ;  Dunni/ng  v.  Leamtt^  85  id. 
30;  Kmckerhocker  Z.  Ins,  Co,  v  Nelson^  78  id.  137,  160.) 
Prior  to   Burr  v.    Beers  (24  N.    Y.  178),  as  is  shown  by 
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Hapallo,  J .,  in  Garnsey  v.  Rogers^  the  right  of  a  moitgagee 
to  avail  himself  of  the  benefit  of  a  covenant  of  payment  made 
by  a  grantee  of  the  mortgagor,  was  regarded  as  an  eqnitable 
right  only,  and  was  founded  on  the  theory  that  "  the  under- 
taking of  the  grantee  to  pay  off  the  incumbrance  is  a  collateral 
security  acquired  by  the  mortgagor,  which  inures  by  an 
equitable  subrogation  to  tlie  benefit  of  the  mortgagee." 
(Denio  J.,  Burr  v.  Beers^  supra)  Assuming  this  to  be  the 
true  foundation  of  the  rule,  the  question  arises,  when  does 
this  equitable  right  of  subrogation  attach  ?  It  is  clear  that  it 
cannot  bo  enforced  by  the  mortgagee  until  default  of  the 
covenantor  to  pay  the  mortgage  according  to  the  terms  of  his 
covenant.  But  does  not  the  equitable  right  ot  the  creditor 
to  Mie  benefit  of  the  covenant  spring  into  existence  con- 
temporaneously with  the  covenant  itself,  altliough  he  cannot 
then  avail  himself  of  it,  and  although  he  may  never  be  in  a 
situation  which  renders  a  resort  to  it  necessary.  This  right 
does  not  rest  on  privity  of  contract  between  the  covenantor 
and  mortgagee.  It  is  the  application  of  an  equitable  principle 
long  recognized,  to  work  out  the  real  justice  of  the  transaction. 
If  the  right  of  the  creditor  to  the  collateral  security  springs 
into  existence  concurrently  with  the  origin  of  the  relation  of 
principal  and  surety  between  the  mortgagor  and  his  grantee, 
ought  the  immediate  parties  to  the  covenant,  by  a  mere 
release,  to  be  permitted  to  change  the  situation  of  the  mort- 
gagee and  deprive  him  of  the  security  of  the  covenant  ?  It 
is  true  that  there  is  no  direct  contract  with  the  mortgagee, 
nor  is  there  any  consideration  moving  between  the  mortgagee 
and  the  covenantor.  Cut  does  the  absence  of  a  consideration 
between  these  parties  justify  the  mortgagor  in  canceling  a 
security  which  he  has  taken  for  his  own  protection,  and 
which  at  the  same  time  operates  also  as  a  protection  to  Iiis 
creditor,  and  especially  when  this  is  done  for  the  mere  purpose 
ot  defeating  the  remedy  of  the  latter.  The  case  of  But7*  v. 
Beers  established  the  doctrine  in  this  State  that  an  action  at 
law  would  lie  in  favor  of  the  mortgagee  against  the  grantee 
of  the  mortgagor,  on  the  covenant  of  assumption.     Would 
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the  defense  of  a  release  be  available  when  the  action  is  in 
tins  form,  assuming  that  it  would  not  be  available  in  the 
equitable  action  ?  In  trutli,  is  the  direct  action  on  the 
covenant  not  an  action  founded  upon  the  equity  of  the  trans- 
action, rather  than  upon  the  notion  of  a  contract  between 
the  parties?  We  leave  the  question  raised  by  the  release 
in  this  case  undecided.  We  prefer  not  to  decide  it  until  it 
is  squarely  and  necessarily  presented. 

The  order  and  judgment  of  the  General  Term  should  be 
modified  by  directing  a  new  trial,  and  as  so  modified,  affirmed, 
with  costs  to  abide  the  event. 

All  concur,  Danforth  and  Peckham^  J  J.  in  result. 

Ordered  accordingly. 


JoHB  Rbxford,  Appellant,  v.  The  State  of  New  York, 

Kespondent. 

Itieems  that,  as  the  State  can  only  be  sued  by  its  own  consent  and  for 
liabilities  which  it  chooses  to  assume,  whoever  presents  a  claim  against 
it  must  show  some  statute,  giving  consent  on  its  part  to  be  answerable 
before  its  own  tribunals  for  such  a  claim  or  for  those  of  a  class  to 
which  it  belongs. 

It  seems,  also,  that  the  provision  of  the  act  of  1876  (chap.  444,  Laws  of 
1876),  constituting  the  Board  of  Audit  which  gave  that  Board  authority 
to  hear  "  all  private  claims  and  accounts/'  did  not  in  any  manner 
cnange  or  enlarge  the  liability  of  the  State. 

The  claimant  was  navigating  a  canal  boat  on  the  Erie  canal.  He  went  to 
the  collector's  office  at  S.  to  obtain  a  clearance,  the  boat  meantime 
going  on.  Going  along  the  berme  bank  of  the  canal  to  rejoin  his  boat 
he  came  to  a  bridge,  the  abutments  of  which  he  could  only  pass  by 
climbing  up  one  side  and  descending  the  other  To  enable  this  to  be 
done  the  State  had  provided  irons,  fastened  one  above  the  other,  to  the 
stones  of  the  abutment.  The  stone  to  which  the  upper  iron  was 
attached  was  loose  and  had  been  for  at  least  a  year,  and  when  claimant 
took  hold  of  the  iron  the  stone  fell,  throwing  him  to  the  ground  and 
severely  injuring  him.  Upon  a  claim  presented  against  the  State  under 
the  act  of  1870  '.chap.  321  Laws  of  1870),  by  which  the  State  assumed 
liability  for  damages  sustained  by  individuals  "  from  the  canals  of  the 
State  or  from  their  use  and  management,  or  resulting  or  arising  from 
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the  negligence  or  conduct  of  any  officer  having  charge  thereof,"  except- 
ing **  claims  arising  from  damages  resulting  from  the  navigation  of  the 
canals."  Held,  that  the  act  was  broad  enough  to  include  the  injury 
complained  of;  and  that  it  did  not  result  from  "navigation  of  the 
canals  "  within  the  meaning  of  the  exception. 

(Submitted  March  7,  IStT?;  decided  April  19. 1887.) 

Appeal  from  a  decision  of  the  Board  of  Claims  made  June 
25,  1884,  which  awarded  the  claimant  above-named  nothing 
upon  a  claim  presented  for  damages  for  personal  injuries  sus- 
tained in  the  manner  stated  in  the  opinion. 

A.  L.  Johnson  for  appellant.  The  Board  of  Claims  had 
jurisdiction  to  audit  and  allow  the  claim  in  question.  (Laws 
of  1870,  chap.  321,  §  1 ;  Rosenfelaenter  v.  RosellCj  54  N.  T. 
262  ;  Rameley  v.  Lelwid^  43  id.  539  ;  People  v.  McGloin^ 
91  id.  250.)  From  the  fact  that  the  stone  that  fell  upon  the 
claimant  had  been  loose  at  least  a  year  before  the  accident, 
knowledge  of  its  condition  on  the  part  of  the  State  might  be 
presumed.  {Conroy  v.  Gale^  5  Lans.  345,  347;  French  v. 
Donald^on^  id.  293 ;  Affd,  57  id.  496 ;  Goodfdlow  v.  Mayor^ 
etc,^  100  id.  15.)  No  notice  of  the  defect  was  necessary,  nor 
was  it  necessary  to  prove  either  that  the  bndge  was  improp- 
erly constructed  or  negligently  maintained,  further  than  is 
proven  by  the  happening  of  the  accident.  {Kea/mey  \.  Lonr 
don  <k  R.  R,  Co.,  L.  R.,  5  Q.  B.  411 ;  Ex.  L.  R,  6  id.  759 ; 
Lyons  v.  Rosenthal,  11  Hun,  48 ;  Mullen  v.  St.  John,  57  X. 
Y.  567 ;  Edgerton  v.  N.  Y.  <&  Harhm  R.  R.  Co,,  39  id.  227 ; 
Ilurne  v.  Mayor,  etc.,  74  id.  264 ;  Smith  v.  B.  <&  iV.  A.  R.  M. 
S.  I\  Co.,  86  K  Y.  408 ;  Wooster  v.  42n^  St.  c&  Grand  St  K 
R.  R.  Co.,  50  id.  203 ;  McCarthy  v.  City  of  Syracuse,  46  id. 
194.)  If  the  evidence  is  such  as  would  make  out  a  case  which 
would  create  a  legal  liability  against  an  individual,  as  provided 
by  section  1,  chapter  321,  Laws  of  1870,  the  claimant  should 
bo  awarded  such  a  sum  as  shall  be  just.  {Sipple  v.  State,  99 
N.  Y.  284.)  The  State  having  assumed  control  of  the  Warren 
street  bridge,  and  the  maintenence  thereof  for  fifty-six  years, 
and  having  rebuilt  the  same  in  1869,  is  liable  to  a  person 
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injured,  for  any  neglect  to  keep  the  same  in  proper  repair. 
{Yims  V.  Mayor y  etc.,  59  N.  T.  500.) 

Denis  (yBnen,  attorney  generai,  for  respondent.  The 
State  is  not  liable  unless  it  has  volantarily  assumed  a  liability 
{Leims  V.  State,  9G  N.  Y.  71 )  The  law  of  187G  (chap.  444} 
did  not  refer  to  or  repeal  the  act  of  1870.  {Mark  v. 
State,  97  X.  Y.  672 )  The  fact  that  the  Board  of  Claims 
gave  a  wrong  reason  for  its  decision,  assuming  that  it  did  so, 
is  immaterial.  (Allard  v.  Chreasert,  61  N".  Y.  4 ;  Cole  v. 
State,  102  id.  57.) 

FiNcn,  J.  The  plaintiff's  demand  against  the  State  was 
dismissed  by  the  Board  of  Claims  as  beyond  its  jurisdiction, 
and  the  correctness  of  that  decision  depends  upon  the  meaning 
and  construction  of  section  1  of  the  act  of  1870.  The  State 
can  only  be  sued  by  its  own  consent  and  for  liabilities  which 
it  diooses  to  assume  {People  v.  Dennison,  84  N.  Y.,  272,  281), 
and  this  has  been  expressly  held  where  the  cause  of  action 
alleged  rested  upon  some  misfeasance  or  nonfeasance.  {Lewis  v. 
The  /State,  96  N.  Y..  71).  We  are  referred  to  no  statute  wliich 
permits  a  claim  to  be  filed  lor  such  an  injury  as  the  claimant 
has  suffered  except  the  act  of  1870.  (Cliap.  321.)  The  later 
act  of  1876  (chap.  444),  which  constituted  the  Board  of  Audit, 
and  gave  it  authority  to  hear  "  all  private  claims  and  accounts," 
did  not  in  any  manner  change  or  enlarge  the  liability  of  the 
State,  and  whoever  presents  a  claim  against  it  must  show 
some  statute  which  involves  the  consent  of  the  State  to  be 
answerable  before  its  own  tribunals  for  such  claim  or  those  of 
a  class  to  which  it  belongi.  The  general  language  of  the  act 
of  1870  is  broad  enough  to  cover  the  present  case.  It  permits 
claims  to  bo  filed  for  damages  sustained  from  the  canals; 
from  their  use  and  management ;  or  arising  from  the  neglect 
of  an  officer  in  charge ;  or  from  any  accident  or  other  matter 
connected  therewith.  It  ends,  however,  with  a  proviso  that 
tlie  provisions  of  the  act  shall  not  extend  "  to  claims  arising 
from  damages  resulting  from  the  navigation  of  the  canals/' 
and  the  case  before  us  has  been  adjudged  to  be  one  of  that 
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character  The  claimant  reached  Syracuse  iipon  a  canal  boat, 
which  he  was  navigating  at  which  place  he  stopped  to  discharge 
Bome  portion  of  his  freight.  Having  done  so  he  went  to  the 
collector's  office  to  obtain  a  clearance,  his  boat  meantime  going 
on  in  charge  of  others  than  himself.  When  the  clearance 
was  obtained  ho  started  along  upon  the  berme  bank  of  the 
canal  to  rejoin  his  boat.  His  route  brought  him  to  the  abut- 
ment of  the  Warren  street  bridge  which  stood  close  to  the 
water  and  could  only  be  passed  by  one  following  the  bank  of 
the  canal  by  climbing  up  one  side  and  descending  the  other. 
To  enable  this  to  be  done  the  State  had  provided  irons  fastened 
to  the  stones  of  the  abutment  and  serving  as  rungs  of  a  ladder. 
The  claimant  began  his  ascent,  passing  upward  from  one  iron 
to  another,  and  reaching  the  upper  iron  took  hold  of  it  with 
his  hands,  but  the  stone  to  which  it  was  attached  had  been 
insecurely  fastened  and  become  loose,  and  fell  out  of  the  wall 
under  his  grasp,  throwing  him  to  the  ground  and  injuring 
him  quite  severely.  For  the  damages  thus  sustained  he  filed 
a  claim  against  the  State  for  its  negligence  or  that  of  its 
officers  in  charge.  The  bridge  was  a  structure  built  and  main- 
tamed  by  the  State  to  carry  a  highway  over  the  canal.  The 
proof  is  sufficient  to  warrant  an  inference  that  the  street 
existed  for  public  passage  when  the  canal  was  built,  and  that 
the  duty  of  maintaining  the  bridge  had  been  assumed  by  and 
rested  upon  the  State.  Wliile  the  berme  bank  of  the  canal 
was  in  no  sense  a  public  highway  yet  at  the  point  in 
question  it  served  for  the  passage  of  those  whose  business 
properly  brought  them  to  that  locality.  The  presence  of  the 
irons  was  itself  an  invitation  to  persons  rightfully  pas^ ng  to 
use  them  and  indicated  a  purpose  on  the  part  of  the  State  to 
permit  the  crossing  of  the  bridge  by  such  means  and  in  such 
manner.  The  claimant  was  not  a  trespasser.  He  was  right- 
fully upon  the  berme  bank  of  the  canal  and  in  virtue  of  his 
business  and  occupation  at  liberty  to  pass  along  it  and  cross 
the  abutments  in  his  path.  The  defective  stone  had  been 
loose  for,  at  least,  a  year,  and  long  enough  for  an  inference 
that  the  defect  had  come  to  the  knowledge  of  the  State  or  its 
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officers  in  charge  of  the  canals.     Tlie  act  of  1870,  therefore, 
covered  the  injuiy  sustained,  unless  the  Board  of  Claims  were 
right  in  deciding  that  it  "resulted  from  the  navigation  of 
tlie  canals.'^     The  liability  assumed  by  the  State  was  general ; 
the  exception  special.     The  State  could  exclude   what   it 
pleased  from  the  scope  of  its  broad  consent,  and  could  choose 
its  own   language  for  its   own   protection.     Its   exception, 
therefore,  should  take  out  from  tlie  broad  general  consent 
ouly  what  is  strictly  within  its  terms.     The  damages  excluded 
must  result  from  the  navigation  of  the  canals,  that  is,  from 
the  passage  of  boats  along  and  upon  their  waters.     Damages 
might  result  from  the  careless  management  of  locks  or  their 
imperfect  maintenance  or  construction  ;  to  the  teams  drawing 
the  boats  or  those  in  charge  of  them ;  from  collisions  due  to 
over-crowding'  or   insuflScient    room ;   from    sudden    breaks 
chargeable  upon  unskillful  or  careless  construction.     Numer 
ous  cases  of  this  general  character  were  naturally  to  be  appre- 
hended and  were  intended  to  be  excluded,  and  the  language 
used    in  the  proviso  was  appropriate  and  effective  for  that 
parpose.      But  it  can  have  no  just  application  to  accidents 
^^  injuries  befalling  one  not  at  the  time  engaged  in  naviga- 
tion   of  the  canals  and   which  did  not  result  from    that 
navigation.      The   claimant   for   the    time  had    abandoned 
Ws   boat.      Somebody  else   was  navigating  it.     The  former 
mtenaed  to  resume  i*s  navigation  and  was  walking  along  the 
oanlc    with  that  view,  but  until  he  reached  and  rejoined  his 
•^^t  he  would  not  be  actually  engaged  in  its  navigation.     It 
^   quite  true  that  in  a  certain  broad  and  general  sense  he 
°^^glit  be  said  to  have  been  engaged  in  the  business  or  occu- 
pa.tion  of  navigating  the  canals  when  the  injury  occurred, 
^^^t   he  was  none  the  less  away  from  his  boat,  traveling  upon 
ttte  land  for  no  purpose  essential  to  the  movement  of  his  boat 
^pon  the  water,  and  his  injury  did  not  result  from  and  was 
not  Occasioned  by  the  navigation  of  that  boat.     The  language 
used  contemplates  a  case  in  which  the  act  of  navigating  is 
one    of  the  concurring  causes  of  the  injury  so  that  the  latter 
^^n  "be  deemed  a  result.     For  these  reasons  we  are  of  opinion 
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that  the  Board  of  Claims  construed  the  proviso  too  broadly, 
and  that  its  terms  do  not  exclude  the  claimant's  injury. 

The  award  should  be  reversed  and  the  case  remitted  for  a 
new  hearing. 

All  concur  except  Pbckham,  J.,  dissenting. 

Award  reversed. 


The  Wiles  Laundkeino  C«»MPANr,  Respondent,  v,  Hebman 
Hahlo  et  ah,  Appellants. 

Where  deliveries  of  property  are  made  under  a  single  con- 
tract by  ihe  owner  to  another  at  different  times,  for  the  purpose  of 
having  work  done  thereon  which  adds  to  its  value,  a  lien  in  favor  of 
the  person  doing  the  work  attaches  to  all  the  property,  in  the  same 
manner  as  if  it  had  all  been  delivered  at  one  time;  and  if  a  part  is 
v.Munlarily  returned  without  payment  for  the  work,  the  workman 
retains  his  lien  for  all  the  w^ork  done,  on  the  property  which  remains  in 
his  possession;  the  only  effect  of  the  return  is  a  release  of  so  much  of 
the  security 

Where,  however,  a  particular  time  of  payment  is  fixed  by  the  contract, 
which  is  or  may  be  subsequent  to  the  time  when  the  owner  is  entitled 
to  a  return  of  Ihe  property,  there  can  be  no  lien. 

Plaintiff  contracted  wilh  one  II.  to  launder  all  the  collars  and  cuffs 
manufactured  by  the  latter,  at  a  price  specified.  Plaintiff  was  to  return 
the  goods  as  fast  as  laundered  and  to  render  a  bill  and  receive  payment 
in  cash  on  the  first  of  each  month  for  all  goods  laundered  and  returned 
during  the  preceding  mouth  In  an  action  brought  against  a  sheriff 
who  had  levied  on  the  goods  in  plaintiff's  hands  under  an  execution 
against  H  ..  ?ield,  that  plaintiff  had  no  right  of  lien  either  for  the  balance 
due  him  or  for  the  work  done  on  the  goods  so  levied  on. 

n£  Kiinball  (3  Wall.  37),  distinguished. 
(Submitted  March  7.  1887;  decided  April  19,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  3,  1886,  wliicli  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 
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Blumenstiel  dk  Ilirsch  for  appellant.  Where  credit  is 
given,  or  where  a  special  agreement  for  a  particular  mode  of 
payment  exists,  or  a  particular  time  for  such  payment  is  pro* 
vided*  no  lien  exists.  {Triat  v.  Poraaon^  1  Hilt.  292,  297; 
Dunham  v.  PeUer^  1  Daly,  112,  117,  118;  Morgan  v.  Cong- 
don,^  N.  T.  552;  De  Varme  v.  Reinhad,  9  Daly,  406; 
Fielding  v.  Mills,  2  Bosw.  489 ;  3  Pars,  on  Cont.  348.)  This 
was  not  an  entire  and  single  contract.  Each  delivery  was  a 
separate  contract  by  itself.  {McFarland  v.  Wheder^  26 
Wend.  477;  Steinam  v.  Wilkins,  42  Am.  Dec  254,  258; 
Schmidt  V.  Bloody  9  Wend.  268.)  There  is  no  lien  for  the 
work  done  on  the  goods  on  hand  as  against  defendants  for 
the  reason  that  when  they  levied  on  the  goods  and  offered  to  pay 
sueh  amount  the  right  to  retain  them  was  placed  on  another 
and  different  ground.  In  such  a  case  the  lien  for  the  true 
amount  was  waived.  {La  Motte  v.  Arthur^  4  E.  D.  Smith, 
46;  Maynard  v.  Anderaon,  54  N.  Y.  641 ;  Saltera  v.  Everett^ 
20  Wend.  267 ;  EvereU  v.  Coffin,  6  id.  608.)  On  general 
principles,  and  unless  there  was  an  agreement  to  the  contrary, 
the  common  law  lien  for  the  work  delivered  became  lost  by 
snrrendering  possession  of  the  property.  ( Grinnd  v.  Suydam, 
3Sandf.  132;  Dunham  v,  Pelter,  1  Daly,  112;  Ghnnnel  v. 
Cook,  3  Hilt.  492 ;  Higgim  v.  Murray,  T6  K  Y.  255  ;  lioh 
inson  v.  Frosty  14  Barb.  536.) 

N.  Davenport  for  respondent.  The  plaintiff  having  per- 
formed labor  and  furnished  materials  in  laundering  goods  for 
Mr.  Hoexter,  had  a  common  law  lien  thereon  for  such  labor  and 
materials,  unless  there  was  some  special  agreement  for  credit 
or  a  future  time  of  payment  beyond  completion  of  contract  so 
mconsisteut  with  such  lien  that  it  destroyed  ic.  (2  Kent's 
Com.  635;  Morton  v.  Congdon,  4  N.  Y.  552.)  Partial  pay- 
ments, partial  deliveries,  and  the  fixed  price  per  dozen  did  not 
affect  or  impair  the  lien,  (Blake  v.  Nicholson,  3  M.  &  S. 
167 ;  Chase  v  Westmore,  5  id.  180.)  But  for  the  agreement  to 
make  monthly  payments,  or  advances  on  account,  the  plaintiff 
could  have  recovered  nothing  until  the  completion  of  the  con- 
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tract ;  and  tlie  fact  that  the  agreed  price  was  by  the  dozen 
instead  of  a  gross  sum  did  not  qualify  or  change  the  cliaracter  of 
the  contract.  {Cunningham  v.  Jones^  20  N.  Y.  486.)  The 
defendants  stand  in  no  better  position  than  Iloexter,  and 
cannot  be  permitted  to  nse  any  agreement,  or  to  so  construe 
it  as  to  destroy  the  plaintiff's  lien,  because  Hoexter  failed  and 
refused  to  ca,rry  out  such  agreement  on  his  part.  {Mount  v. 
Williams^  11  Wend.  77.)  No  usage  or  rule  of  the  parties 
was  established  from  which  it  can  be  inferred  that  the  plain- 
tiff intended  to  waive  its  right  to  a  lien,  because  the  transac- 
tion in  question  was  the  first  one  between  the  parties.  (Overton 
on  Liens,  52.)  In  the  case  at  bar,  there  was  but  one  bargain,  and 
all  the  goods  were  laundered  under  this  one  bargain,  and  plain- 
tiff, therefore,  had  a  lien  upon  all  the  goods  in  his  possession  at 
the  time  of  the  levy  for  the  balance  due.  {Morgan  v.  Cong- 
don,  4  K  Y.  552 ;  Blake  v.  NiclioUon,  3  M.  &  S.  168 ; 
Chme  V.  ^Yest^nore,  5  id.  180 ;  Schmidt  v  Blood,  9  Wend. 
268.)  There  was  no  subsequent  waiver  or  extinguishment  of 
the  lien.  The  lien  having  once  attached,  no  waiver  could  be 
presumed  while  the  Henee  held  possession.  (4  Kent's  Com. 
152;  2  Story's Eq.  Jur.,  §  1226;  IIorncasiLe  v.  Farren,  3  B. 
&  Aid.  493,  356 ;  The  Kimball,  3  Wall.  37  ;  Myers  v.  UpU- 
grove,  3  IIow.  Pr.  [N.  S.]  316;  Becker  v.  Brovm,  61  K  Y. 
317;  Kortright  v.  Cody,  21  id.  343;  T\ithill  v.  Morris,  81 
id.  94.)  The  tender  was  not  made  in  time  to  protect  the 
defendants.  (  Wheeler  v.  McFarland,  10  Wend.  318 ;  liay 
V.  Uarcourt,  19  id.  495 ;  BarTcer  v.  Bennington,  14  N.  Y. 
270.)  The  tender  was  not  made  by  the  proper  party.  The 
owner  of  the  goods  held  the  equity  of  redemption,  and  was 
the  only  person  who  could  redeem  them.  {Harris  v.  Jex,  66 
Barb.  232  ;  Code  of  Civ.  Pro.,  §  1412.) 

Kapallo,  J.  No  controverted  question  of  fact  arose  upon 
the  trial  of  this  action.  Only  one  witness  was  examined  on  the 
part  of  the  plaintiff,  and  no  testimony  was  introduced  on 
the  part  of  the  defense.     The  question  presented  was  purely 

one  of  law. 
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The  action  was  brought  against  the  sheriff  and  the  defend- 
ant Hahlo,  for  having,  under  an  execution  in  favor  of  Hahlo 
against  one  Hoexter,  taken  from  the  possession  of  the  plaintiff 
a  quantity  of  collars  and  cuffs  which  had  been  delivered  to 
the  plaintiff  by  Hoexter  for  the  purpose  of  being  laundered, 
and  upon  which  the  plaintiff  claimed  to  have  a  lien  to  the 
amount  of  $1,747.72,  being  the  general  balance  due  the 
plaintiff  for  laundering  the  collars  and  cuffs  so  taken  from  it 
by  the  sheriff,  and  also  for  laundering  other  collars  and  cuffs 
which  had  been  received  by  it  from  Hoexter  and  returned  to 
him  before  the  levy  in  question.  The  only  question  at  issue 
is  whether  the  plaintiff  had  the  lien  which  it  claimed. 

The  uncontroverted  facts  were  as  follows :  Hoexter  was  a 
manufacturer  of  collars  and  cuffs,  and  the  plaintiff  carried  on 
the  business  of  laundering  for  manufacturers.  In  June,  1884, 
Hoexter,  through  his  representative,  Mr.  Kupfer,  stated  to 
the  agent  of  the  plaintiff  that  he  was  about  manufacturing  a 
superior  line  of  goods,  on  which  he  desired  to  have  the 
laundry  work  of  the  plaintiff,  and  asked  the  plaintiff's  agent 
whether  the  plaintiff  could  take  the  job,  and  the  agent  replied 
that  the  plaintiff  could.  An  agreeement  was  thereupon 
entered  into,  verbally,  between  them  that  the  plaintiff  should 
do  the  laundry  work  on  all  collars  and  cuffs  Hoexter  should 
deliver  to  the  plaintiff,  at  the  price  of  sixteen  and  one-half 
cents  per  dozen^  payable  in  cash  as  follows :  That  on  the  first 
of  each  month  the  plaintiff  should  render  a  bill  for  all  goods 
laundered  and  returned'  to  Hoexter  during  the  preceding 
month,  and  should  receive  payment  in  cash.  That  cash  was 
not  to  be  paid  at  the  time  the  goods  were  actually  delivered 
to  Hoexter,  but  cash  on  the  first  of  each  month,  for  goods 
returned  the  previous  month.  That  there  was  no  fixed 
period  during  which  the  goods  were  to  be  delivered  to  be 
laundered,  but  only  until  notice  by  either  party  That  the 
plamtiff  might  at  any  time  refuse  to  do  any  more  goods,  and 
Hoexter  might  refuse  to  deliver  any  fresh  goods  if  he  chose, 
and  whenever  Hoexter  should  desire  a  general  settlement 
and  cleaning  out  of  the  goods,  he  should  shut  down  for  ten 
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days  and  not  send  any  more  work,  and  give  the  plaintiff  a 
chance  to  get  everything  out  of  the  laundry.  It  usually  took 
seven  or  eight  days  to  complete' the  process  of  laundering  the 
goods.  Under  this  agreement  Hoexter  began  sending  goods 
to  the  plaintiff's  laundry  about  the  eighteenth  of  June,  1884, 
and  the  business  continued  until  the  6th  of  April,  1885,  when 
it  was  discontinued  on  account  of  the  failure  of  Hoexter 

The  work  done  by  the  plaintiff  during  the  continuance  of 
the  contract  amounted  to  between  six  and  seven  thousand 
dollars.  In  the  course  of  the  business,  goods  were  generally 
delivered  at  the  laundry,  and  laundered  goods  returned,  every 
day.  The  stipulated  monthly  payments  were,  at  j&rst,  made 
by  sight  drafts  drawn  by  Knpfer  on  Hoexter,  This  continued 
Bntil  January,  1885,  when  k  sight  draft  was  given  for  the 
December  account  After  January  the  plaintiff  received  ten 
day  drafts  for  the  work  of  the  preceding  month,  down  to  the 
close.  On  the  third  of  April,  1885,  the  plaintiff  received  for 
the  March  account  a  ten  day  draft  drawn  by  Kupfer  on 
Hoexter  for  the  sum  of  $1,132.41.  Hoexter  refused  to  accept 
this  draft,  and  it  was  returned  protested,  and  was  never  paid, 
and  on  the  6th  of  April,  1885,  there  was  a  balance  unpaid  to 
the  plaintiff*  for  work,  including  this  protested  draft,  of 
$1,747.72,  and  the  plaintiff  had  on  hand  between  2,400  and 
2,500  dozen  cuffs  and  collars  of  Hoexter's,  which  were  taken 
by  the  sheriff  on  the  esecution  against  Hoexter,  on  the  25th 
of  April,  1885,  agamst  the  protest  of  the  plaintiff's  agent, 
who  claimed  a  lien  thereon  for  the  above-mentioned  balance 
of  $1,747.72  due  plaintiff.  It  was  admitted  on  the  trial  that 
the  value  of  the  goods  taken  was  equal,  at  least,  to  tlie  plaint- 
iff's claim  of  $1,747.72,  and  it  was  also  admitted  by  the 
plaintiff's  counsel  that  when  the  defendants  took  the  goods 
they  tendered  the  amount  due  for  the  work  done  upon  the 
particular  goods  which  are  the  subject  of  this  action. 

At  the  close  of  the  testimony,  the  defendants'  counsel  moved 
for  a  nonsuit  on  the  ground  that  it  appeared  that  there  was 
no  licn  on  the  goods,  and  also  on  the  ground  that  there 
wus  no  lien  upon  the  goods  taken,  for  work  done  on  other 


1887.]         Wiles  Laukdbbing  Co.  v.  Hahlo  et  al.  239 

Opinion  of  the  Court,  per  Rapallo.  T. 

goods  which  had  already  been  delivered.  The  court  denied 
the  motion,  and,  no  evidence  being  offered  on  the  part  of  the 
defense,  the  plaintiff^s  counsel  asked  the  coart  to  direct  the 
jury  to  render  a  verdict  for  the  plaintiff  for  the  full  atnonnt. 
The  court  stated  that  it  had  great  doubt  as  to  the  existence 
of  any  lien  at  all,  but  that  the  case  was  important  enough 
to  go  to  the  General  Term,  and  accordingly  directed  a  ver- 
dict. To  these  rulings  exceptions  were  duly  taken.  Judgment 
was  entered  on  the  verdict,  and  on  appeal  to  the  General 
Term  the  judgment  was  affirmed. 

If,  under  the  agreement  between  the  plaintiff  and  Hoexter, 
the  plaintiff  acquired  any  lien  upon  the  goods  laundered,  we 
think  that  this  lien  attached  to  any  goods  which  the  plaintiff 
had  in  its  possession  at  the  close  of  the  dealings,  and  to  the 
extent  of  the  whole  balance  then  due  to  the  plaintiff  for  work 
done,  as  well  upon  the  particular  goods  remaining  in  the 
plaintiffs  possession,  as  upon  those  which  it  had  previously 
retarned  to  Hoexter,  All  the  work  was  done  under  a  single 
contract,  and  the  lien  attached  to  all  goods  delivered  to  the 
plaintiff  under  that  contract.  By  returning  a  portion  of 
those  goods  to  Hoexter,  the  plaintiff  waived  only  its  lien 
upon  the  goods  so  returned,  retaining  it  for  its  full  amount 
npon  the  residue  which  remained  in  its  possession.  This  con- 
sequence results  from  the  entirety  of  the  contract  under 
which  the  goods  were  delivered  to  the  plaintiff  to  be  laun- 
dered. If  each  lot  of  goods  had  been  delivered  to  the  plaintiff 
under  a  separate  contract,  it  would  have  acquired  only  a  lien 
upon  tne  particular  lot  of  goods  so  delivered,  and  only  for  the 
work  done  on  that  particular  lot  of  goods,  and  when  that  lot 
was  returned  to  the  manufacturer,  the  plaintiff,  by  parting 
with  possession,  would  have  destroyed  its  lien  on  that  lot 
of  goods,  and  could  not  transfer  it  to  any  other  lot  received 
under  a  separate  contract.  But  where  property  is  delivered 
for  the  purpose  of  having  work  done  thereon,  which  adds  to 
its  value,  it  makes  no  difference  that  the  deliveries  take  place 
at  different  times,  provided  they  are  all  made  under  a  single 
contract.     The  lien  attaches  to  all  the  property,  in  the  same 
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manner  a£  if  it  had  all  been  delivered  at  one  time,  and  if  part 
of  it  Jb  voluntarily  returned  without  payment  for  the  work, 
the  only  consequence  is  that  the  person  doing  the  work  has 
abandoned  a  part  of  his  security  foi  the  total  amount  due 
him,  and  retained  his  lien  therefor  only  upon  the  property 
which  remains  in  his  possession.  This  is  tlie  doctrine  recog- 
nized in  Morgan  v.  Oongdon  (4  N.  Y.  552)  where  logs  were 
delivered  at  the  defendant's  saw -mill  on  different  days,  upon 
an  agreement  that  defendant  would  Siiw  into  boards  all  the 
logs  delivered.  The  defendant  sawed  part  of  them  and 
delivered  the  boards,  without  being  paid  for  the  sawing,  and 
it  was  held  that  he  had  a  lien  upon  the  logs  undelivered,  for 
the  sawing  of  the  others,  provided  aU  the  logs  were  delivered 
to  the  defendant  under  a  single  contract.  To  the  same  effect 
are  the  cases  of  Blake  v.  IfichoUon,  (2  Maule  &  SeL  168)  and 
Chase  V.  Westmore  (5  id.  180)  and  othei*  cases.  In  the  case 
last  cited,  meal  was  delivered  at  a  mill  at  various  times  to  be 
ground,  under  a  single  contract  to  grind  all  the  meal  fur- 
nished, at  a  fixed  price,  no  time  or  mode  of  payment  being 
agreed  upon,  and  it  was  held  that  after  delivery  of  a  part  of 
the  meal  ground,  the  grinder  couJd  retain  the  residue  for  the 
whole  balaiice  due  him. 

But  all  these  cases  are  subject  to  the  condition  that  there  is 
nothing  in  the  contract  for  doing  the  work,  inconsistent  with 
the  right  of  lien,  and  that  where  a  particular  future  time  of 
payment  is  fixed,  which  may  be  subsequent  to  the  time  when 
the  owner  is  entitled  to  a  return  of  the  article  upon  which 
the  work  is  done,  there  can  be  no  hen ;  and  that  where  the 
parties  contract  for  a  particular  time  or  mode  of  payment  the 
workman  would  have  no  right  to  set  up  a  right  to  possession, 
inconsistent  with  the  terms  of  his  contract,  and  in  such  a  case 
there  is  no  lien.     (5  Maule  &  Sel.  186,  187.) 

In  the  present  case  the  legal  effect  of  the  contract  was  that  the 
collars  and  cuffs  should  be  returned  to  Hoexter  as  fast  as  laun- 
dered. On  tlus  construction  the  parties  acted  throughout  tlieir 
dealings.  Laundered  goods  were  returned,  as  a  general  rule, 
every  day  during  each  month.      The  plaintiff  had  no  right  to 
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demand  pay  for  each  lot  delivered,  at  tlie  time  of  delivery.  The 
only  witness  to  the  contract  testifies  expressly  that  such  was  not 
the  agreement,  but,  on  the  contrary,  that  it  was,  that  on  the 
first  of  each  month  Hoexter  should  pay  for  the  goods  which 
had  been  laundered  and  returned  during  the  preceding  month. 
It  is  clear  that  the  return  of  the  goods  to  Hoexter  was  to 
pnx*ede  the  right  to  demand  payment  for  the  work,  by  a 
longer  or  shorter  period,  according  to  circumstances,  but 
certainly  some  period  of  time.  This  is  entirely  inconsistent 
with  the  theory  of  a  lien,  as  has  often  been  adjudged.  The 
case  of  Stoddard  Woolen  Manufacturing  Company  v. 
Huntley  (8  N.  Hamp.  441)  is  in  point.  It  was  an  action  of 
trover  against  a  clothier  for  converting  1,000  yards  of  flannels 
which  he  had  dressed  for  the  plaintiff,  and  the  defendant  set 
up  a  lien  for  the  price  of  his  work.  The  work  had  been  done 
under  an  agreement  between  plaintiff  and  defendant  that  the 
defendant  should  dress  what  flannels  the  plaintiff  should  make 
during  the  year,  and  finish  them  as  fast  as  manufactured,  and 
bale  them,  the  plaintiff  to  pay  for  finishing,  once  in  three 
months.  Under  this  agreement  flannels  had  been  dressed  by 
the  defendant  and  returned  to  the  plaintiff  for  about  six 
months,  and  at  the  end  of  one  of  the  quai-ters  the  defendant 
had  on  hand  two  bales,  for  the  work  on  which  he  had  not 
been  paid.  The  plaintiff,  through  its  agent,  demanded  these 
bales  and  the  defendant  refused  to  deliver  them  without 
being  paid  for  the  dressing.  Tlie  court  held  that  the  legal 
effect  of  the  contract  was  that  the  flannels  were  to  be  delivered 
to  the  plaintiff  as  fast  as  dressed,  and  that  the  dressing  was 
not  to  bo  paid  for  until  the  end  of  the  quarter;  that  by  such 
a  contract  the  right  of  lien  was  waived,  and  that  even  if  some 
of  the  cloth  remained  in  the  defendant's  hands  at  the  end  of 
the  quarter  he  was  not  entitled  tc  retain  it  for  the  price  of 
dressing.  The  only  difference  between  that  case  and  the 
present  one  is  that  there  the  work  was  to  be  paid  for  quarterly, 
and  here  it  was  to  be  paid  for  monthly. 

There  are  many  cases  illustrating  the  sameprinciple.    Where 
It  is  a<:^reed  that  a  credit  is  to  be  given  for  the  price  of  the 
SicKEie— Vol.  LX.        31 
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work,  not  limited  to  a  period  precediug  the  time  for  the  return 
of  the  article,  the  contract  is  inconsistent  with  the  right;  of  lien, 
and  none  can  be  set  up.  This  rule  has  been  applied  even 
where  the  party  for  whom  the  work  was  done  has  become 
insolvent  between  the  time  of  the  employment  and  the  expira- 
tion of  the  time  of  credit  agreed  upon.  {Fielding  v,  MUlsy 
2  Bosw.  489.)  The  same  principle  is  applicable  to  liens  of 
warehousemen,  carriers  and  other  bailees.  If,  by  the  terms 
of  the  contract,  possession  of  the  property  is  to  be  surrendered 
before  payment,  no  right  of  lien  exists.  In  Chandler  v,  Bel- 
den  (18  fTohns.  157, 162),  it  was  held  that  where,  by  the  terms 
of  the  contract,  freight  was  not  to  be  paid  until  after  the 
delivery  t)f  the  goods,  the  carrier  could  not  claim  a  lien.  The 
present  respondent  cites  the  case  of  The  KimbaU  (3  Wall.  37), 
but  on  looking  beyond  the  head  note,  into  the  opinion  of 
Mr.  J  ustice  Field,  it  is  certainly  not  an  authority  in  favor  of  the 
respondent  There,  by  the  terms  of  a  charter  party,  part  of 
the  freight  was  to  be  paid  in  advance.  The  cargo  was  to  bo 
delivered  within  reach  of  the  ship's  tackle,  and  the  balance  of 
the  charter  money  was  to  bo  payable,  one-half  in  five  days, 
and  the  other  half  within  ten  days,  after  the  dischaige  of  the 
cargo.  The  opinion  rests  upon  the  ground  that  the  provision 
as  to  delivery  within  reach  of  the  ship's  tackle,  related  only  to 
the  manner  of  discharging,  and  that  the  credit  was  given  only 
for  a  few  days  after  the  discharge  of  the  cargo,  and  that  it 
was  no  more  than  a  reasonable  time  to  enable  the  freighters 
to  examine  the  condition  of  the  goods,  and  determine  whether 
he  would  accept  them,  and  was  not  inconsistent  with  the 
retention  of  their  possession  by  the  ship  owner  until  the  charter 
money  should  be  paid ;  distinguishing  the  case,  in  this  respect, 
from  Foster  v.  Colhy  (3  Hurl.  &  N.  705). 

It  is  needless  to  multiply  authonties  on  this  point,  though 
many  might  be  cited.  The  counsel  for  the  respondent  con- 
tends that  the  contract  being  an  entire  one,  no  pay  for  the 
work  done  by  plaintiflf  would  become  due  till  the  ternjination 
of  the  contract,  except  for  the  agreement  to  make  monthly 
payments,  and  that  these  payments  were  merely  advances  on 


r 


1887. J  Nash  v.  Whitb's  Bank  of  Buffalo.  243 


StatemeDt  of  case. 


aooount  of  the  entire  payment,  and  that  an  agreement  to 
make  these  advances,  conld  not  be  considered  as  giving 
credit  to  the  owner  of  tlie  goods,  but  rather  a  credit  to  the 
mechanic. 

We  cannot  agree  to  this  construction  of  the  contract.  The 
payments  were  not  advances  on  account,  but  payments 
in  foU  for  the  work  done  on  goods  returned  during  the 
month  preceding  the  payment.  But  assuming  the  construc- 
tion contended  for,  we  are  unable  to  see  how  it  helps  tlie 
plaintiffs  case.  The  counsel  concedes,  in  his  points,  that  it 
was  unquestionably  understood  that  Hoexter  was  at  liberty  to 
take  the  goods  as  fast  as  tliey  were  laundered,  because  the 
nature  of  his  business  probably  required  it.  If  the  contract* 
price  of  the  work  was  not  due  until  the  end  of  the  contract, 
bat  the  goods  were  to  be  delivered  in  the  meantime,  we  fail 
to  perceive  how  the  contract  was  consistent  with  a  right  to  a 
lien  on  the  goods  for  that  contract  price. 

We  think  that  the  doubt  of  the  learned  trial  judge,  as  to 
the  existence  of  any  lien  at  all,  was  well  founded,  and  that 
the  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur,  except  Peckiiam,  J.,  not  sitting. 

Judgment  reversed. 


Samuel  W.  Nash,  Respondent,  v.  White's  Bank  of  Buffalo, 

Appellants 

The  effect  of  the  amendment  of  the  banking  act  of  1880  (Chap.  567,  Laws 
of  1880),  was  to  repeal  the  |>enalties  imposed  by  the  amendment  of 
1870  (Chap.  16S,  I^aws  of  1870),  upon  banks  taking  unlawful  interest. 

Accordingly  held,  that  as  said  act  of  1880  contains  no  provision  saving 
pending  actions  or  existing  rights  of  action,  an  action  brought  under 
the  act  of  1870  and  pending  at  the  time  of  the  passage  of  the  act  of  1880 
was  not  maintainable 

Niuh  V    White's  Bunk  of  BajftUo  (37  Hun    57),  reversed. 

(Argued  March  8,  1887.  decided  April  19.  1887  ) 
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Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1885,  which  aflSrmed  a  judg- 
ment in  favor  of  plaintiflE  entered  upon  the  report  of  a  referee. 
(Eeported  below,  37  Hun,  57.) 

This  action  was  broght  in  1873  to  recover  penalties  alleged 
to  have  been  incurred  under  the  act  (Chap.  163,  Laws  of  1870), 
by  defendant  in  discotinting  paper  at  a  greater  rate  ot  interest 
than  seven  per  cent.  It  is  reported  upon  a  former  appeal  in 
68  New  York,  396.  The  judgment  upon  the  report  of  the 
referee  was  entered  in  1884. 

Sherman  S,  Rogers  for  appellant.  The  referee  should 
have  nonsuited  the  plaintiflF,  as  after  the  commencement  of 
this  action  the  legislature  so  modified  the  statute  under  which 
it  was  brought  as  practically  to  repeal  the  same  and  enact  a 
new  one,  and  the  repealing  statute  contains  no  provision 
saving  existing  rights  of  action.  (Laws  of  1870,  chap.  163  • 
Laws  of  1880,  chap.  567 ;  IlaHung  v.  People,  22  N.  Y.  95-97 , 
Knox  Y.  Baldwin^  80  id.  610,  613;  Moore  y.  Mausert,  49 
id.  332.)  The  repeal  of  a  criminal  or  penal  statute  ends  all 
prosecutions  under  it,  and  will  even  arrest  a  judgment  in  such 
an  action.  (Jiex  v.  Jv^tices  of  Peace  of  Londoi^  3  Burr. 
1456;  Miller's  Case,  1  W.  Bl.  451;  Butler  y.  Palmer,  1 
Hill,  324;  Md.  v.  B.  c&  0.  P.  P.  Co,,  3  How.  [U.  S.]  534; 
Hartung  v.  People^  22  N.  Y.  95 ;  Knox  v.  Bald/win,  8  id. 
610;  j!^orris  v.  Crocker,  13  How.  [U.  S.]  429;  Comm.  v. 
Marshall,  21  Pick.  350 ;  People  ex  rel.  Fountain  v.  Su^rs 
of  Westchester  Co.,  4  Barb.  64 ;  Curtiss  v.  Leavitt,  15  N.  Y. 
153,  154.)  In  the  case  of  statutes  prohibiting  an  act,  except 
under  specified  circumstances,  "the  plaintiff  is  bound  to 
negative  those  circumstances  unless  they  are  peculiarly 
within  the  defendant's  knowledge."  (Abb.  Tr.  Ev.  771 ;  1 
Greenl.  Ev.  §  78 ;  3  id.  §  24 ;  Coply  v.  Burton,  L.  R  5 
C.  P.  489.^ 

Joel  Z.  Wallcer  for  respondent.  If  the  intent  of  the  legis- 
lature 10  repeal  a  former  law  remains  in  doubt,  or  suitable 
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words  to  effect  that  purpose  have  not  been  used,  the  former 
statute  must  be  deemed  to  remain  in  force.  (37  Hun,  54.) 
This  action  is  penal  in  its  nature  and  involves  the  purpose^  not 
only  to  redress  an  injury,  but  also  to  punish  a  wrong,  and  tlio 
penalty  is  given  only  to  the  party  who  suffered  loss  by  the 
wrong,  by  way  of  reparation.  (1  R.  S.  part  2,  chap.  4,  tit.  3, 
§§  3,  4,  p,  772.)  Where  the  language  of  a  statute  is  equivocal 
or  ambiguous,  it  is  admissible  to  seek  for  the  intention  of  the 
legislature  in  other  acts  {71  pari  materia,  passed  before  or  after, 
whether  repealed  or  unrepealed.  {Smith  v.  People^  47  N.  T. 
330,339;  In  re  Rochester  Water  Wks  CorrCrs,  66  id.  414, 
422;  Whipple  v.  Christian^  80  id.  523,  527.)  Later  acts  are 
to  be  considered  in  effect  declaratory  of  the  object  and  intent 
of  the  prior  legislation,  {People  ex  reJ.  v.  Davenport,  91  N  Y 
575,  591 ;  People  ex  reL  v.  Lacon-ibe,  99  id.  43.) 

Per  Curiam.  We  are  of  opinion  that  the  effect  of  the  act 
of  1880  (Chap,  567)  was  to  repeal  the  penalties  imposed  by 
chapter  163  of  the  laws  of  1870,  and  that  consequently  this 
action,  which  was  brought  under  the  act  of  1870,  could  no 
longer  be  maintained,  the  act  of  1880  containing  no  provision 
saving  pending  actions  or  existing  rights  of  action. 

The  provisions  of  the  general  repealing  act  of  182S  (§.^  6, 
7)  related  only  to  the  acts  repealed  by  that  statute  and 
had  no  effect  on  subsequent  legislation.  {Mongeon  v. 
People,  55  >T.  T.  613.) 

If  the  act  of  1S70  was  repealed  by  the  act  of  1880  the 
subsequent  legislation  cannot  affect  this  case,  for  it  could 
not  revive  an  extinguished  cause  of  action. 

The  judgment  should  be  reversed  and  complaint  dismissed. 

All  concur,  except  Danpobth,  J.,  not  voting. 

Judgment  reversed. 
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Heacock  &  Beeet,  Appellants,  v.  The  State  of  New  York, 

Respondent. 

Prior  to  the  passage  of  the  act  of  1870  (chap.  881,  Laws  of  1870),  pro- 
viding '*for  the  appraisal  of  canal  claims  against  the  State,"  there  was 
no  general  statute  giving  to  the  canal  appraisers  jurisdiction  over 
injuries  resulting  from  neglect,  or  which  were  tempoi-aiy  or  occasional 
in  their  character  and  mvolved  no  permanent  or  continuous  damage. 

The  act  of  1830  (chap.  ^03,  Laws  of  1830;,  authorizing  an  appraisal  where 
lands  are  overflowed  by  dams,  etc  ,  provided  for  a  permanent  easement, 
so  taken  that  the  right  could  be  extinguished  and  bar  a  claim  of  future 


Conceding,  therefore,  that  the  limitation  of  time  in  which  claims  must 
be  presented,  contained  in  the  Revised  Statutes  (1  R  S.  226,  g  48),  is  by 
the  language  of  the  act  of  1830  made  applicable  to  claims  presented 
under  it  (as  to  which  quare),  it  is  not  applicable  to  cUiims  for  temporary 
damages  presented  under  the  act  of  1870. 

A  temporary  structure,  such  as  a  colter  dam,  is  not  a  dam  within  the 
meaning  of  the  act  of  1880. 

The  claimants  presented  a  claim  for  damages  for  overflows  of  their 
premises,  which  they  alleged  were  caused,  among  other  things,  by  an 
improper  construction  of  the  banks  of  the  Oswego  canal  so  that  water 
soaked  through.  This  cause  of  injury  was  rejected  by  the  Board  of 
Claims  on  the  ground  that  negligence  in  constructing  the  banks  was  not 
explicitly  and  in  terms  alleged.  No  such  objection  was  taken  on  the 
hearing.  Held,  that  it  was  untenable  and  the  decision  error;  that  the 
pleading,  if  defective,  should  be  deemed  amended, 
nother  alleged  ground  of  damage  was  the  placing  of  obstructions  in  the 
Osw^ego  river  which  raised  the  level  of  the  water  and  so  flooded  the 
claimants*  lands.  It  appeared  that  in  the  work  of  enlarging  the  said 
canal  the  State  erected  two  coffer-dams  in  the  river.  When  the  work 
of  Improvement  was  completed  the  ends  of  these  dams  were  removed, 
but  the  structure  in  midstream  was  suffered  to  remain,  assuming  the 
character  of  an  island.  The  I  'oard  of  Claims  held  them  to  be  dams 
within  the  meaning  of  the  act  of  1830,  and  so  that  the  claim  could 
have  been  presented  and  proved  under  that  act  and  was  lost  by  not 
being  so  presented.     Held,  eiTor. 

(Submitted  March  0,  1887;  decided  April  19,  1887) 

Appeal  from  a  decision  of  the  Board  of  Claims  made 
Miirch  14, 18S5,  whicli  affirmed  an  award  of  "nothing"  made 
by  the  canal  appraisers  upon  a  claim  presented  for  damages 
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to  the  claimaDts'  salt  works,  alleged  to  have  been  sustained  bj 
acts  upon  the  part  of  the  canal  officers  in  the  work  of  enlarge- 
ment of  the  Oswego  canal.  The  alleged  acts  causing  injury 
were  done  in  and  prior  to  186U  The  claim  was  presented  in 
1871. 

The  particulars  of  the  claim,  as  well  as  the  material 
facts,  are  stated  in  the  opinion. 

C.  Z,  Stone  for  appellants.  The  State  was  guilty  of  cul- 
pable negligence,  such  as  would  render  an  individual  liable, 
under  similar  circumstances.  {Pixley  v.  ClarJc^  35  N.  T. 
620-524;  BeUinger  v.  N,  F.  C.  <j&  IT.  B.  li.  Ji.  Co.,  23  id. 
42;  CoU  V.  Lewiston  R.  R.  Co.,  36  id.  214.)  There  was  no 
act  prior  to  chapter  321  of  the  Laws  of  1870,  which  empow- 
ered the  appraisers,  or  any  other  tribunal,  to  hear  and  adjudi- 
cate this  claim.  It  comes  clearly  within  tlie  scope  of  that  act. 
{People  ex  rel.  Jermai7i  v.  Thayer^  63  N.  Y.  350-) 

Denis  O'Brien,,  attorney -general,  for  respondent  The 
act  of  the  appraisers  in  fixing  the  amount  of  damages  sus- 
tained by  tbe  owners  of  the  land  was  an  adjudication  of  all  dam 
ages  arising  from  the  construction  of  the  work  which  did  the 
injury  and  included  every  species  of  damages  arising  therefrom. 
There  is  no  distinction  between  such  a  case  and  one  growing 
out  of  the  taking  of  land.  (  Whitney  v.  StaU,  96  N.  Y.  244.) 
The  act  of  1 830  was  intended  to,  and  did  furnish  the  measure 
of,  and  the  means  for,  the  appraisement  of  future  as  well  as 
present  damages.  {Kehn  v.  State^  93  N.  Y.  291 ;  Goillotd  v. 
Mayor,  etc.,  87  id.  443.)  What  the  law  sanctions  and  author- 
izes, is  not  a  nuisance,  although  it  may  cause  damages  to 
individuals  and  private  property,  and  if  the  work  author 
ized  to  be  done  is  done  -carefully  and  properly  there  can  be 
no  liability  for  damages.  {Mayer  v.  S.  T.  C.  cfe  II.  R.  R. 
R.  Co.,  88  N.  Y  351;  Uiine  v.  Same,  101  id.  107  )  The 
State  was  not  bound  to  provide  for  any  such  improbable  emer 
gency  as  was  presented  here.  {Sheldon  v.  Sherman,  42  N.  Y- 
468;  Putnam  v.  ^SW.  Ave.  R.  R.  Co.,  55  id.  108;  Isoftua 
V.  Oiiicyn  ferry  Co.,  84  id.  460 ;  Bellinger  v    N.  Y.  C  cfe 
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E.  E.  E.  E,  Co.,  23  id.  42,  49.)  The  proofs  should  follow 
the  claim,  which  is  the  pleading.  {Eome  Exch  Bk.  v.  Gance, 
1  Keyes,  592.)  It  was  the  intention  of  the  legislature  that  a 
claimant  should  file  its  claim  within  one  year  after  the  State 
had  appropriated  his  property,  or  injured  it  by  overflow,  for  the 
purposes  of  construction  of  these  contemplated  public  works 
and  in  default  thereof  should  *'  he  deemed  to  liave  sur- 
rendered to  the  State  his  interest  in  the  premises  so  appropri- 
ated^'* or  to  have  abandoned  his  claim  to  damages.  (97  N. 
Y.  576.) 

FiNcn,  J.  In  all  our  review  of  canal  legislation  we  have 
invariably  recognized  the  broad  distinction  between  the 
claims  referred  to  and  provided  for  in  the  Revised  Statutes, 
(Part  1,  tit.  9,  chap.  9,  §§  46,  48)  and  those  covered  by  the 
act  of  1870  (Chap.  321),  The  former  related  to  a  permanent 
appropriation  to  the  use  of  the  State  in  the  process  of  con- 
struction or  improvement,  and  which  would  presumably 
continue  while  the  canals  existed.  The  latter  embniced 
injuries  resulting  from  the  canals  or  their  use  or  management 
or  the  negligence  of  the  officers  in  charge.  {Marls  v.  The 
State,  97  N".  Y.  572 ;  People  ex  rel,  Jermain  v.  Thayer,  63 
N.  Y.  350.)  These  are  mainly  temporary  injuries  and  may 
for  convenience  be  described  as  such,  although  it  is  possible 
that  there  may  be  included  atnong  them  some  injuries  of  a 
permanent  character  which  had  not  been  covered  and  provided 
for  by  the  previous  legislation.  The  act  was  intended  to 
supplement  and  extend  the  existing  jurisdiction  by  adding 
authority  over  new  cases  for  which  no  remedy  had  been 
earlier  enacted.  Under  the  Revised  Statutes  it  was  provided 
that  the  State  should  take  a  fee,  and  unless  the  land  owner 
applied  for  compensation  within  one  year  his  right  should  be 
deemed  extinguished.  Under  the  act  of  1870  no  land  is  taken 
or  appropriated,  and  the  title  and  the  right  remain  in  the 
owner,  and  an  injury  to  the  right  and  damages  resulting 
are  all  that  are  contemplated.  In  the  one  case  there  was 
jurisdiction  in  the  canal  appraisers  to  hear  the  claim;   in 
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the  other  they  had  no  such  jarisdictiori  until   1870.     The 
Revised  Statutes  did  provide  for  one  class  and  one  only  of 
temporary  injuries.     (§  58.)    Where  lands  had  been  occnpied 
by  the  canal  commissioners  for  a  temporary  purpose,  or  to 
take    therefrom    material    for    repairs,   the   damages   were 
to  be  adjusted  by  arbitration,  and  no  limitation  was  prescribed, 
since  if  the  claimant  failed  to  name  an  arbitrator,  the  county 
judge  was  authorized  to  name  one  in  his  behalf.     But  in  1 830 
an  act  was  passed  evidently  intended  to  reach  a  case  not  con- 
templated by  either  provision  of  the  Revised  Statutes.     The 
canal  commissioners  were  originally  the  officers  charged  with 
the  construction  of  the  canals,  and  with  any  extraordinary 
repairs  or  improvements  on  any  completed   canal,  and  for 
these  two  purposes,  and  these  only,  they  were  authorized  to 
take  lands,  streams  and  waters,  and  build  dams  and  aqueducts, 
and  construct  feeders.     (R.  S.  supra^  §§  16,  17.)     These  were 
permanent  purposes,  and  contemplated  works  essential  to  the 
construction,  improvement  and  maintenance  of  the  water-way, 
and  such  as  would  become  necessary  and  integral  parts  of  the 
canal  system  and  so  required  an  ownership  in  fee.     For  such 
acquisitions  a  mode  of  compensation  existed.     But  there  were 
cases  whereby  reason  of  permanent  dams,  necessary  to  the  opera- 
tion of  feeders,  lands  had  been  subjected  to  overflow  which  the 
State  had  not  taken  or  appropriated,  where  it  neither  needed 
nor  asserted  a  title  in  fee,  but  where  it  took  only  an  easement 
in  the  land  of  the  owner  in  the  form  of  a  right  to  set  the  water 
back  upon  him  as  a  consequence  of  the  constructed  dam.    For 
snchcdses,  prior  to  1830,  there  was  no- remedy  provided,  unless 
by  insisting  that  the  State  should  and  did  take  a  fee  when  only 
an  easement  was  required.     The  overflow  could  not  be  deemed 
a  temporary  occupation  of  land  to  be  adjusted  by  arbitration, 
for  it  was  permanent  and  continuous,  essential  to  the  operation 
of  the  feeder  and  the  supply  of  the  canals,  and  if  the  fee  was 
not  taken  the  appraisers  had  no  jurisdiction.     To  meet  such 
cases  the  act  of  1830  was  passed.     (Chap:  293.)     It  authorized 
an  appraisal  "  when  any  lands  are  overflowed  by  the  erection 
of  any  dam  by  the  canal  commissioners  on  any  river  or  streams 
SicKELS — Vol.  LX.      32 
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connected  with  the  public  works/'  As  we  have  seen  the 
authority  of  these  oflScere  in  taking  waters  was  fcr  the  perma- 
nent use  and  supply  of  the  canals,  so  that  the  dam  and  over 
flow  referred  to  were  those  of  a  permanent  and  continuous 
character.  The  damages  sustained  by  the  land  owner  were  to 
be  appraised  and  the  injury  contemplated  was  one  to  the 
realty.  Since  the  dam  and  the  overflow  were  thus  continuous 
and  permanent,  the  mode  of  appraisal  for  the  easement  taken 
was  made  the  same  as  where  the  fee  was  taken  (§2.)  But 
the  only  limitation  expressly  provided  was,  as  to  lands  which 
had  been  previously  overflowed  (§  3.)  The  reference  of 
section  2  to  the  then  existing  laws  is  very  general  in  its  terms, 
and  both  tlie  Appraisers  and  the  Board  of  Claims  have  held 
that  the  clause  of  the  Revised  Statutes  which  extinguishes 
claims  not  filed  within  the  prescribed  period  of  limitation  is, 
by  that  reference,  imported  into  the  act  of  1830.  We  do  not 
consider  that,  nor  the  effect  upon  the  clause  of  a  later  act  of 
1866  ;  but  if  the  view  be  correct,  it  shows  yet  more  clearly 
that  the  act  of  1830  referred  to  a  permanent  easement,  so  taken, 
that  fhe  right  to  it  could  be  extinguished  and  bar  a  claim  of 
future  trespasses.  Even  a  temporary  taking  of  waters  and  a 
temporary  flooding  of  land  in  order  to  supply  an  occasional 
deficiency  of  water  in  the  canals  was  not  deemed  within  the 
purview  of  the  act  of  1830  ;  for  three  years  later  it  was  pro- 
vided that  such  damages  should  be  settled  by  arbitration  as  in 
case  of  the  temporary  occupation  of  land.  (Laws  of  1833, 
chap.  196  )  And  thus  we  obtain  a  view  of  the  general  scheme 
intended  by  the  legislature.  For  a  permanent  taking  either 
of  a  fee  or  an  easement  either  in  lands  or  watere.  the  Appraisers 
liad  jurisdiction  to  settle  the  damages,  and  for  temporary  occu- 
pation of  lande  or  waters  to  provide  for  repairs  or  incidental 
deficiencies,  the  remedy  was  by  the  statute  arbitration.  This 
j-iew  is  in  accord  vith  an  early  decision  of  this  court, 
(^People  ex  reL  Merriam  v.  Schoonvxaksr^  13  N.  Y,  238.)  But 
in  ail  this  there  was  plainly  no  provision  for  occasional 
and  temporary  damages  flowing  from  the  negligence  of 
the  canal  officers  or  needless  injuries  resulting  from  the  man- 
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ner  of  their  work,  and  which  should  have  been  prevented. 
Numeroas  special  acts  were  passed  to  meet  such  supposed 
omissions.     Land  overflowed  by  reason  of  the  embankment 
across  the  Montezuma  marshes  was  neither  taken  nor  appropri- 
ated, and  neither  permanently  nor  temporarily,  but  the  damages 
involved  the  sufficiency  of  the  water-way  under  the  aqueduct, 
and  so  were  specially  provided  for.  (Laws  of  1862,  chap.  810.) 
In  like  manner  claims  were  ordered  heard  arising  from  the 
overflowing  of  the  Champlain  canal  (Laws  of  1S62,  chap.  262)  ; 
from  flooding  by  oil  creek  reservoir   (Laws  of  1862,  chap. 
257);  from  waste-weirs  and  the  Erie  canal  (Laws  of  1862, 
chap.  377);  from  damming  up  by  obstruction   of  culvert 
(Laws  of  1862,  chap.  259) ;  from  neglect  in  construction  of 
Oswego  canal  enlargement  (Laws  of  1884,  chap.  480),  and 
from  overflow  as  a  consequence  of  that  construction.      (Laws 
of  1864,  chap.  580.)     These  special  acts  imply  that  no  remedy 
existed  under  the  general  laws  in  force,  and  they  were  followed 
by  the  act  of  1870,  which  ended  the  special  legislation  by  pro- 
viding for  all  such  cases.     Until  that  act  was  passed,  neither 
the  Revised  Statutes,  nor  the  law  of  1830,  gave  to  the  Canal 
Appraisers  jurisdiction  over  injuries  resulting  from  neglect  or 
which  were  temporary  and  occasional  in  their  character  and 
involved  no  permanent  or  continuous  damage. 

The  claim  of  the  present  plaintiffs  is  of  the  latter  character, 
and  the  board  of  claims  erred  in  determining  that  it  might 
have  been  presented  under  the  act  of  1 830  and  was  barred 
and  lost  by  reason  of  that  omission.  The  claimants  owned 
salt  works  lying  along  the  Liverpool  level  of  the  Oswego 
canal.  That  level  runs  nearly  parallel  with  the  east  shore  of 
Onondaga  lake  the  waters  of  which,  through  a  northern  outlet, 
discharge  into  the  Oswego  river  which  empties  into  lake 
Ontario.  That  river  is  further  fed  by  the  Oneida  river  on  the 
east  and  the  Seneca  river  on  the  west,  which  latter  carries  the 
waters  of  the  Cayuga  and  Seneca  lakes  and  of  the  Clyde 
river,  and  passing  around  a  sharp  curve  over  Jack's  reefs  forms 
a  junction  with  the  Oswego  river  as  a  final  outlet. 
The  claimants  allege  three  sources  of  injury :     First.  An 
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insufficient  culvert  to  carry  under  the  canal  the  waters  of 
Beartrap  and  Mud  creeks ;  second,  obstructions  placed  in 
the  Oswego  river  at  Gaskin's  reefs  and  at  Phenix,  and  tlie 
lowering  of  Jack's  reefs,  and  thud,  raising  the  water  of  the 
canal  without  retaining  it  within  suitable  banks  so  that  it 
soaked  through  and  destroyed  the  claimant's  salt  works.  As 
to  the  first  and  third  of  these  claims  there  can  be  no  reasonable 
pretense  that  a  remedy  existed  before  the  act  of  1870,  and  we 
do  not  understand  that  they  were  rejected  for  any  such  reason. 
In  so  far  as  the  determination  of  the  first  rests  purely  upon  a 
question  of  fact  and  upon  some  evidence,  the  result  is  not 
subject  to  our  review,  and  the  merits  of  the  claim  in  these 
respects  may  be  left  to  the  final  adjudication  to  be  made. 
The  third  cause  of  injury  was  quite  strongly  proved.  In  the 
process  of  the  canal  enlargement  its  depth  was  increased  by 
raising  its  banks  and  correspondingly  the  level  of  its  water, 
bu-  the  banks  were  built  of  loose  earth  aud  not  puddled  or 
made  tight  as  is  usually  and  may  easily  be  done  so  that 
leakage  resulted  occasioning  injury.  On  the  face  of  it  this 
was  a  negligent  act  The  object  of  a  canal  is  to  hold  and 
retain  water  for  the  purpose  of  navigation,  and  ba^ks  which 
permit  it  to  escape  both  waste  the  water  supplied  and  injure 
the  adjoining  owners.  The  answer  made  to  this  element  of 
the  claim  is  neither  a  denial  of  the  facts  nor  an  assertion  that 
it  does  not  amount  to  negligence.  If  it  was  a  question  between 
individuals  and  the  canal  had  been  built  by  a  private  corpora- 
tion the  percolation  resulting  from  leaking  and  illy  constructed 
banks  would  easily  be  deemed  negligence,  and  to  such  a 
standard  the  act  of  1870  itself  appeak.  This  cause  of  injury 
seems  to  have  been  rejected  solely  because  not  sufficiently 
pleaded.  We  are  not  satisfied  with  that  answer.  These  pro- 
ceedings have  always  been  quite  informal  and  no  rigid  or 
technical  rules  of  pleading  have  been  established.  The  criti- 
cism is  that  negligence  in  constructing  the  banks  was  not 
explicitly  and  in  terms  alleged.  But  no  such  objection  was 
taken  on  the  hearing,  so  far  as  we  are  able  to  ascertain,  until 
the   evidence  had  all  been  admitted,  and  since  we  do  not 
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think  the  State  was  at  all  misled  the  pleading  should  be 
deemed  amended  or  may  bo  on  the  new  hearing  which  must 
be  ordered. 

There  remains  the  second  asserted  ground  of  liability  that 
the  State  obstructed  the  Oswego  river  and  by  lessening  the 
natural  drainage  to  the  north  and  increasing  the  water  supply 
by  lowering  Jack's  reefs  raised  the  level  of  the  Onondaga  lake 
and  flooded  the  claimant's  land.     The  proof  showed  that  dur- 
ing the  process  of  enlarging  the  Oswego  canal  the  State 
erected  two  cofferdams  to  exclude  the  water  temporarily 
while  sinking  the  bed  of  the  river.     These  ran  lengthwise  of 
the  river  for  quite  a  distance,  utilizing  two  islands  lying  in 
the  stream,  and  while  tlie  improvement  was  going  on  were 
closed  at  each  end,  the  river  thereby  running  in  a  narrowed 
clianneh     When  the  work  was  done  the  ends  or  wings  run* 
ning  to  the  bank  were  removed,      ut  the  structure  in  mid- 
stream was  suffered  to  remain  assuming  the  character  of  an 
island.     The  Board  of  Claims  held  these  to  be  dams  within 
the  meaning  of  the  act  of  1830,  and  provable  as  a  cause  of 
damages  before  the  Appraisers  under  that  act,  and  because  not 
BO  presented  lost  if  not  extinguished.     The  question  was  not 
determined  upon  the  merits. 

If  we  liave  correctly  interpreted  the  act  of  1830  it  had 

nothing  to  do  with  such  a  temporary  and  occasional  structure 

as  is  denominated  a  coffer-dam.     Those  here  complained  of 

did  uot  extend  across  the  river  and  were  merely  temporary 

obstructions.     They  remained  only  till  the  work  was  done 

a^nd  then  existed  as  an  island  and  in  no  just  sense  a  dam. 

Their  consequences  were  brief  while  serving  as  a  coffer-dam 

and  involved  no  permanent  easement  necessary  to  be  acquired 

oy  tile  State.     It  was,  therefore,  error  to  reject  the  claim  for 

the  reason  assigned,  and  the  case  must  go  back  for  a  rehearing. 

Nothing  that  we  have   said   must  be   construed   into   an 

opinion  on  the  merits  or  as  to  the  ultimate  result.     The  facts 

we  to  be  considered  unaffected  by  any  supposed  judgment 

oi  ours  as  to  their  force  or  weight.     We  have  sought  to  pass 

Otvly  upon  the  questions  of  law  involved. 
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The  judgment  should  be  reversed  and  a  oew  hearing 
ordered. 
All  concur. 
Judgment  reversed. 


Nathaniel  Stewart,  Appellant,  v.  The  State  of  New  York, 

Eespondent. 

The  act  of  1870  (chap  321.  Laws  of  1870),  providiDg  "for  the  appraisal 
of  canal  claims  against  the  State/  does  not  relate  to  or  confer  a  new 
jurisdiction  to  hear  claims  for  the  taking  of  a  fee,  or  for  the  appropria- 
tion of  a  continuous  and  permanent  easement  by  the  State. 

Claimant  alleged,  as  the  ground  of  his  claim,  that  the  State  for  the  pur 
poses  of  canal  navigation,  rebuilt  a  dam  on  the  Oswego  river  and  canal, 
by  reason  whereof  the  waters  of  Ox  creek  were  set  back  upon  his  lands 
and  remained  there  the  entire  year.  Held,  that  the  claim  was  n'>t 
provable  under  the  act  of  1870,  but  under  the  act  of  1880  (chap  29:^ 
Laws  of  1830),  or  the  amendatory  act  of  1866  (chap.  836,  Laws  of  1866).. 
that  the  one  year's  limitation  prescribed  by  the  latter  act  was  applicable, 
and,  as  the  claim  was  not  presented  within  that  time,  that  claimant  was 
properly  awarded  nothing. 

(Submitted  March  9.  1887;  decided  April  19.  1887.) 

Appeal  from  order  or  award  of  the  Board  of  Claims  made 
March  23,  1886,  which  dismissed  the  claim  of  the  claimant 
herein  on  the  ground  that  it  is  barred  bj  the  statute  of 
limitations. 

The  nature  of  the  claim  is  set  forth  in  the  opinion. 

Zeiyi  U.  Brovm  for  appellant  The  act  of  1830  has  no 
application  to  the  case  at  bar.  {Coster  v.  Mayors  etc.j  43 
N.  Y.  399,  415.)  The  claim  is  a  valid  one  and  should  be 
heard  by  the  Board  of  Claims,  and  is  unaffected  by  any  lo^s- 
lation  prior  to  the  acts  of  1866  and  1870.  {People  ex  rel. 
Jermain  v.  Thayer,  63  N.  T.  348,  350,  351,  352 ;  Mark  v. 
The  State,  97  id.  572;  jLly  /.  Holt^yfi,  15  id,  595;  Moore  y. 
Maicsertj  49  id.  332.) 


r 
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Denis  O^Brien,  attorney-general,  for  respondent.  The 
causes  of  claimant's  damages  accrued  in  the  year  1866.  His 
right  of  action  therefor  became  fixed  at  the  time  of  the  com- 
pletion of  the  dam.  At  any  time  within  one  year  thereafter 
claimant  eonld  have  presented  his  claim,  and  any  award 
thereon  would  have  embraced  not  only  existing,  but  also 
future  damage,  {(Tli?ie  v.  JV.  F.  C.  dk  H.  JR.  R.  Co.,  101 
N,  Y.  107  )  There  is  no  allegation  in  the  claim  that  the  State 
was  guilty  of  any  negligence  in  the  isonstruction  of  the  work 
in  question,  and  no  facts  are  stated  therein  which  would 
create  a  legal  liabiUty  against  the  State  were  the  same  estab- 
lished m  a  court  of  justice  against  an  individual  or  a  corpora 
tion  as  required  by  the  act  of  1870.  {Moyer  v.  N,  Y.  C  <b 
H.  R.  R.  Co,,  88  N.  Y.  351;  Uline  v.  N.  Y.  C  <&  U.  li.  ^ 
a.  R,  Co.,  101  id  107;  LewU  v.  StaU,  96  id.  71 ;  Sheridan* 
V.  Jackson^  72  id.  172.)  The  act  of  1830  was  prospective, 
but  only  had  reterence  to  lands  overflowed  at  the  time  of  the 
passage  of  that  act.  {Kehn  v.  State,  93  N.  Y.  291 ;  OaiUotel 
V.  Mayor,  etc.,  87  id  443.)  The  claimant  could  not,  by  his 
silence,  acquiesro  in  the  assumption  of  the  court  in  dismissing 
the  claim  and  afterwards  allege  as  error  that  there  was  some 
other  aspect  of  the  case  which  entitled  him  to  maintain  the 
action.  {Oenet  v.  Prest  etc,,  D.  ib  H.  tt  Co.,  Ct  App.  13 
W.  J).  200.) 

FiHCH*  J  Our  decision  in  the  case  of  Mark  v.  The  State 
(97  H.  Y.  572,  580),  and  in  Ileacock  <&  Berry  v  The  State,'^ 
just  rendered,  established  that  the  act  ol  1870^  whatever 
may  prove  to  be  its  entire  3cope,  does  not  relate  to  or  confer  a 
new  jurisdiction  to  hear  claims  for  the  taking  of  a  fee  oi  for  the 
appropriation  oi  a  continuous  and  permianent  easement  by  the 
State  The  injury  to  this  claimant  was  wholly  ot  the  latter 
character  fie  alleges  that  the  State  in  1866,  "  for  the  pur 
poses  ot  canal  navigation,  rebuilt  the  dam  at  Oswego  Falls  on 
the  Oswego  nver  and  canal ;  that  by  reason  of  such  rebuilding 
the  waters  of  said  Ox  creek  were  set  back  upon  the  lands  of 
claimant  and  the  said  stream  became  sluggish  and  the  current 

^Anie,  240. 
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almost  wholly  destroyed;  that  the  channel  of  said  stream 
became  filled  with  growing  flags  and  grass  and  by  the  accumla- 
tion  of  earth  and  other  material  whereby  the  waters  thereof 
do  not  pass  off  but  remain  the  entire  year  on  said  lands,  render- 
ing them  valaless  for  any  purpose  whatever,  and  destroyed 
the  timber  thereon ;  that  the  damage  to  said  claimant  by  reason 
of  the  acts  and  facts  stated  is  from  one  hundred  and  fifty  to 
two  hundred  dollars  per  acre."  The  dam  referred  to  was  a 
permanent  structure  necessary  for  the  canal  navigation  and 
its  effect  in  setting  back  the  water  was  so  evidently  permanent 
and  lasting  as  to  show  that  if  the  State  did  not  formally  take 
a  fee  it  at  least  took  a  continuous  and  lasting  easement  which 
was  almost  in  its  consequences  equivalent  to  an  entire  appro- 
priation of  the  land.  There  was  neither  assertion  of  negligence, 
nor  proof  or  offer  to  prove  the  same,  and  so  the  claim  was  not 
provable  under  the  act  of  1870,  because  already  provided  for 
under  the  act  of  1830  (Chap.  293),  or  the  amendatory  act  of 
1866  (Chap.  836). .  Whatever  doubt  there  may  be  as  to  the 
character  and  scope  of  the  limitation  in  the  act  of  1830,  there 
is  none  as  to  that  in  the  amendment  of  1866.  The  claim  was 
required  to  be  presented  in  one  year.  The  only  question  here 
is  whether  the  claim  was  for  a  permanent  appropriation  of  the 
appellant's  lands  to  the  use  of  the  State.  He  himself  so  declares. 
He  alleges  a  permanent  easement  taken  by  the  State  for  the 
use  of  the  canals,  and  corresponding  damages.  He  therefore 
liad  a  remedy  before  the  act  of  1870,  and  not  under  that  act. 

The  award  should  be  affirmed. 

All  concur. 

Award  affirmed. 


In  the  Matter  of  the  Petition  of  E.  H.  &  D.  M.   Cavin, 
Eespondents,  v.  John  B.  Gleason,  as  General  Assignee, 
etc.,  Appellant. 
loT"^; 

146  6^1  Upon  an  accounting  in  bankruptcy  or  insolvency,  a  trust  creditor  is  not 
entitled  to  preference  over  general  creditors  of  the  insolvent  merely  on 
the  ground  of  the  nature  of  the  claim.     To  authorize  such  a  preference 


r 


1887.]  Mattbb  op  Cavin  v.  Olbason.  257 

Statement  of  case. 

some  specific  recognized  eqliify  founded  on  some  agreement,  or 
relation  of  the  debt  to  the  assigned  property  must  be  shown,  which 
entitles  the  claimant,  according  to  equitable  principles,  to  preferential 
payment. 

To  entitle  the  trust  creditor  to  such  a  preference,  it  must  at  least  be  made 
to  appeal  that  the  fund  or  property  of  the  insolvent  remaining  for  dial 
tribution,  includes  proceeds  of  the  trust  estate. 

In  proceedings  to  compel  an  assignee,  for  the  benefit  of  creditors,  to 
first  pay  the  claim  of  petitioners  out  of  the  funds  in  his  hands,  it 
appeared  that  the  petitioners  just  before  the  assignment,  placed  a  fund 
in  the  hands  of  the  assignor  to  be  invested  in  a  mortgage.  Instead 
of  doing  this  he  used  the  entire  fund  except  $30  in  paying  his  personal 
debts,  and  soon  thereafter  made  the  assignment,  the  $30  coming  to  the 
han^s  of  the  assignee.  Held,  that  the  petitioners  were  only  entitled  to  a 
preference  to  that  amount. 

FlBQpls  V.  Citj/  Bank  ofBocheUer  (96  N.  Y.  82),  distinguished. 

(Irgued  March  10,  1887;  decided  April  19,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  made  January  12, 
1886,  which  affirmed  an  order  of  Special  Term  directing  John 
B.  Gleason,  as  assignee  for  the  benefit  of  creditors  of  Seth 
H.  TVTiite,  to  pay  the  petitionera  out  of  the  funds  in  his 
hands  the  sum  of  $877.27 ;  the  balance  unpaid  of  a  fund  of 
$3,000  which  was  placed  by  them  in  the  hands  of  the  assignor 
January  3,  1883,  to  be  invested  by  him  for  their  benefit  in  a 
bond  and  mortgage  to  be  given  by  J.  P.  Gould. 

The  further  facts  appear  in  the  opinion. 

J.  B,  Oleason  for  appellant.  The  petitioners  must  trace 
their  property  into  the  hands  of  the  assignee  in  order  to 
recover  it,  {Scott  v.  Surman^  Willes  R  400;  Taylor  v. 
Plumer^  3  M.  &  S.  562.)  Upon  an  accounting  one  creditor 
cannot  claim  a  general  lien  upon  the  fund  simply  on  the 
ground  that  he  is  a  trust  creditor,  the  property  claimed  must 
be  distinguishable.  {Ferris  v.  Van  VechteUy  73  N.  Y.  125  ; 
Whitcomh  V.  Jaxiob^  I  Salkeld,  160;  TreGothick  v.  Austin^ 
4  Mason,  29;  2  Kent's  CovurCs,  623-624;  Kip  v.  Bk  of 
N.  Y.  10  J.  R.  63 ;  73  N.  Y  121 ;  Perry  on  Trusts,  §  128;. 
BuOer  V,  Sprag-iie,  66  N  Y  392 ,  People  v  MercKanW  Bk. 
SiOKELS  — Voii.  LX.        33 
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78  id.  271;  Newton  v.  Porter^  69  id.  133;  Yan  Aim  v. 
Am.  Nat.  Bk.  52  N.  Y.  1 ;  Doxos  v.  Kidder,  84  id.  121 ; 
Pennell  v.  Lej^ell,  4  De  G.  M.  &  G.  372 ;  Uooley  v.  Gieoe, 
9  Abb.  N..C.  8.)  No  specific  appropriation  of  the  proceeds  of 
the  Campbell  contract  having  been  made  by  the  petitionei's, 
equity  will  apply  the  proceeds  in  the  way  most  favorable  to 
the  unsecured  creditors.     (  Wright  v.   Wrightj  7  Daly  55.) 

TF.  II.  J6hti9on  for  respondents  A  trust  is  created  when- 
ever an  obligation  rests  upon  a  person  arising  out  of  a 
confidence  reposed  in  him  to  apply  property  faith fullygand 
according  to  such  confidence.  (2  Bosw.  615 ;  4  Kent's  Com. 
295;  3  Blackst.  Com.  431.)  No  particular  form  of  words  is 
requisite  to  create  a  trust.  The  court  will  determine  the 
intent  from  the  general  scope  of  the  language.  (10  Johns. 
496;  4  Kent's  Com.  305.)  Merger  never  occurs  in  equity, 
unless  justice  or  intent  of  parties  demands  it.  (35  N.  Y.  279.) 
The  intention  of  the  parties  is  the  controlling  consideration 
when  it  has  been  made  known  or  can  be  inferred  from  their 
acts  or  conduct.  (7  Wait's  Act,  and  Def .  324 ;  Camphell  v. 
Carter,  14  111.  286.)  An  agreement  under  seal  does  not 
merge  the  debt  if  it  is  given  and  accepted  as  collateral  only. 
(7  Wait's  Act.  &  Def.  325 ;  Charles  v.  Scott,  1 S.  &  R.  fPenn.] 
276;  BuHer  v.  Miller,  1  Com.  496)  Taking  a  higher 
security  would  not  merge  the  original  debt  in  a  case  where 
the  security  was  intended  merely  as  a  collateral.  (14  Johns. 
404;  7  Cow,  662;  7  Wend.  248;  15  id.  155.)  It  ww  not 
necessary  for  the  petitioners  to  ti*aco  the  identical  trust  fund 
into  the  hands  of  the  assignee  to  entitle  them  to  an  order 
directing  him  to  pay  the  balance  of  their  claim  in  full.  (  Yan 
AUen  V.  Am..  Nat,  Bh.,  52  N.  Y.  1 ;  75  id  598 ;  84  id,  121 ; 
96  id.  32;  104  U.  S    303;  Bows  v.  Kidder,  84  N.  Y.  131.) 

Andrews,  J.  It  may  properly  be  conceded  that  the 
$3,000  received  by  White  from  the  petitioners  January 
3,  1883,  for  investment  in  the  Gould  mortgage,  consti- 
tuted in  his  hands  a  quad  trust  fund,  Vehich  White  was 


887-1 


Matter  of  Cavin  v.  Gleason. 


259 


OpinioQ  of  the  Court,  per  Asdrewb,  J. 


K>nnd  to  use  for  the  specific  purpose  contemplated,  and  which 
le  could  not  divert  to  any  other  use  without  committing  a 
)reach  of  trust.  The  securities  which  formed  the  greater 
)art  of  the  fund  were  immediately  convertible  into  money 
ind  authority  in  White  to  make  such  conversion  was  implied, 
)ut  only  as  a  means  of  realizing  the  money  with  which  to 
nake  the  mortgage  loan.  The  securities  while  in  the  hands 
)f  White  i-emained  the  property  of  the  petitioners,  and  when 
jonverted  by  him,  their  title  attached  to  the  proceeds  of  the 
jonverted  property.  Wliite  collected  the  securities  actually 
)r  constructively.  He  collected  the  notes  against  third 
3er6ons  and  drew  the  money  deposited  in  the  Delaware 
S'ational  Bank.  The  two  certificates  of  deposit  issued  by  him 
;elf ,  amounting  in  the  aggregate  to  $780,  he  accepted  as  money. 
[t  is  material,  to  a  proper  understanding  of  the  question 
presented,  to  state  a  few  other  facts  which  appear  in  the 
record.  White  was  a  private  banker.  On  the  5th  of  Jaiui- 
iry,  18s3,  two  days  after  the  transaction  with  the  petitioners 
to  wliich  we  have  alluded,  he  was  taken  sick,  and  on  or  about 
the  9th  of  January  a  run  commenced  on  the  bank,  and  on  the 
12th  of  January  he  made  a  general  assignment  to  the  defend- 
[int,  Gleason,  for  the  benefit  of  creditors,  having  at  the  time 
jn  hand  in  cash  assets  only  the  sum  of  $64.75.  The  Gould 
mortgage  was  never  procured  by  White,  and  he  made  no 
investment  for  the  petitioners  of  the  §3,000  received  on  the 
3d  of  January.  On  the  contrary  it  was  found  by  the  judge 
*t  Special  Term  that  White  after  receiving  and  collect- 
ing the  securities,  and  prior  to  the  11th  of  January,  in 
violation  of  his  trust,  used  the  entire  fund  of  $3,000, 
excepting  the  sum  of  $30  which  came  to  the  hands  of  the 
assignee,  in  paying  his  personal  debts  and  liabilities.  But 
on  the  11th  of  January,  the  day  prior  to  the  making  of 
the  assignment,  for  the  purpose  of  securing  the  claim  of  the 
petitioners,  he  transferred  to  them  a  land  contract,  from 
which  and  other  sources  the  petitioners  have  realized  suffi- 
cient to  reduce  their  claim  lo  the  sum  of  $877.27.  It  was 
admitted  on  the  hearing  of   the  petition,  wliich  took  place 
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in  January,  1885,  that  the  assignee  had  then  on  hand  pro- 
ceeds of  the  assigned  estate  sufficient  to  pay  the  said  sum 
of  $877.27,  but  it  was  conceded  by  the  petitioners  that  the 
assigned  estate  was  insufficient  to  pay  in  full  the  debts  of 
the  assignor. 

The  Special  Term  granted  the  prayer  of  the  petitioners 
and  made  an  order  directing  the  assignee  to  pay  the  claim 
of  the  petitioners  out  of  the  money  in  his  hands,  and  this 
order  was  affirmed  by  the  General  Term.  The  order  in  effect 
appropriates  out  of  the  assigned  estate  the  sum  of  $877.27 
to  the  payment  of  the  claim  of  the  petitioners,  in  preference 
to  the  claims  of  the  general  creditors.  The  petitioners  to 
maintain  the  order  in  question,  rely  upon  the  rule  in  equity 
that  as  between  cestui  que  tritst^  and  trustee,  and  all  parties 
claiming  under  the  tnistee  otherwise  than  by  purchase 
for  a  valuable  consideration,  without  notice,  all  property 
belonging  to  a  trust,  however,  much  it  may  be  changed 
or  altered  in  its  nature  or  character,  and  all  the  fruit  of 
such  property,  whether  in  its  original  or  altered  state, 
continues  to  be  subject  to  or  affected  by  the  trust.  {Penr 
nell  V.  Deffell,  4  De  G.M.  &  G.  357  ;  Turner,  L.  J.)  This 
settled  doctrine  of  equity  iias  its  basis  in  the  right  of 
property.  T.io  owner  of  personal  property,  which  Dy  the 
wrongful  act  of  his  agent  or  trustee,  has  been  changed  and 
converted  into  chattels  of  another  description,  may  elect  to 
treat  the  property  into  which  the  conversion  has  been  made, 
lis  his  own.  Upon  such  election  the  title  to  the  substituted 
property  is  vested  in  him  as  fully  as  if  he  had  originally 
authorized  the  wrongful  act,  which  title  he  may  assert  in  a 
legal  action  to  the  same  extent  as  he  could  have  asserted  title 
in  respect  to  the  original  property.  The  reason  of  the  doctrine 
is  stated  by  Lord  Ellenborough  in  the  leading  case  of  Taylor 
V.  Plummer  (3  Maul.  &  S.  562),  in  language  often  quoted. 
"For,"  he  says,  "the  product  or  substitute  for  the  original 
thing  still  follows  the  nature  of  the  thing  itself,  so  long  as  it  can 
be  ascertained  to  be  such,  and  the  riglit  only  ceases  when  the 
means  of  ascertainment   fail."      The   question  in  that  case. 
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involved  the  legal  title  to  certain  stock  and  bullion  which  an 

agent  of  the  defendant,  intrusted  by  his  principal  with  the 

money  to  invest  in  exchequer  bills,  had  wrongfully  misapplied 

to  the  purchase  of  the  stock  and  bullion,  intending  to  abscond 

with  it   and  go  to  America,   and   the   court  sustained   the 

defendant's  title.     Courts  go  very  far  to  protect  rights   of 

property  as  against  a  wrong-doer.     They  follow   it   through 

whatever  changes   and   transmutations   it   may   undergo   in 

his  hands,  and  as  against   him  transfer  to  the  changed  and 

altered     product    the    original    title,    however    much    the 

original  property  has  been  increased  in  value  by  his  labor 

or  expenditure,    provided    only   that    the    product  is   still 

a  chattel  and  is  composed  of  the  original  materials.     {Sih- 

lury  V.    McCoon^   3   N.  Y.  379.)      But  a  court  of    law, 

B3  a  general   rule,   deals    only    with    the    legal    title,   and 

when  the  legal   identity  of   the   property   is   destroyed,   or 

the     property    cannot   be   traced    Fpecifieally    into    another 

ti/ng,   it  is  powerless  to   give    relief    except   by  action   for 

damages   against  the   wrong-doer.     The   language   of   Lord 

^i.LENB0E0UGH,   already   quoted,   that   the    right   to   follow 

property   only    ceases    when    the    means   of    ascertainment 

^3il,      is   illustrated    by    what    follows,    "  which,"    he    adds, 

's      tlie   case  when  tlie  subject  is  turned  into  money  and 

^uxed    and   compounded   in    a   general   mass   of    the   same 

description."     It  is  not  important  to  inquire  whether  later 

ueei  axons  have   not   establislied,  even  in   respect  to  strictly 

^^?^1     actions,  a  somewhat  less  stringent  limitation  upon  the 

"flit     of  pursuit   than   that   indicated  in  the   language  just 

quot<^<3.     But  it  is  unnecessary  to  pursue  this  inquiry  here. 

"    ^^     clear  that  in  tliis  case  the  trust   fund   has  been  dis- 

^^I>^t:^<l  and  lost  by  the  act  of  the  trustee.      It  is  neither 

specifically  in  the  hands  of  the  trustee  or  of  his  assignee, 

^^^  is  it  represented  by  other  property  into  which  it  has  been 

converted.     The  fund,  according  to  the  finding,  (with  the 

exception  of  the  sum  of  $30)  was  paid  out  on  the  debts  of 

^••^itt  before  the  assignment.     Plainly,  there  is  no  room  for 

^^  <5ontention  that  the  petitioners  have  legal  title  to  any  of 
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the  assigned  property.  The  sole  inquiry  is,  whether  a  case  is 
made  for  equitable  intervention  in  favor  of  the  petitioners,  in 
the  administration  of  the  insolvent  estate.  It  is  clear,  we 
think,  that  upon  an  accounting  in  bankruptcy  or  insolvency, 
a  trust  creditor  is  not  entitled  to  a  preference  over  general 
creditors  of  the  insolvent,  merely  on  the  ground  of  the  nature 
of  hie  claim,  that  is,  that  he  is  a  trust  creditor  as  distinguished 
from  a  general  creditor.  We  know  of  no  authority  for  such 
a  contention.  The  equitable  doctrine  that  as  between  cred- 
itors equality  is  equity,  admits,  so  far  as  we  know,  of  no 
exception  founded  on  the  greater  supposed  sacredness  of  one 
debt,  or  that  it  arose  out  of  a  violation  of  duty,  or  that  its  loss 
involves  greater  apparent  hardship  in  one  case  than  another, 
imless  it  appeai-s  in  addition  that  there  is  some  specific  recog- 
nized equity  founded  on  some  agreement,  or  the  relation  of 
the  debt  to  the  assigned  property,  which  entitles  the  claimant, 
acc(»rding  to  equitable  principles,  t'^  preferential  payment. 
If  it  appeal's  that  trust  property  specifically  belonging  to  the 
trust  is  included  in  the  assets,  the  coui-t,  doubtless,  may  order 
it  to  be  restored  to  the  trust.  So,  also  if  it  appears  that  trust 
property  has  been  wrongfully  converted  by  the  trustee,  and 
constitutes,  although  in  a  changed  form,  a  part  of  the  assets, 
it  would  seem  to  be  equitable,  and  in  accordance  with  equita- 
ble principles  that  the  things  into  which  the  trust  property 
has  been  changed  should,  if  required,  b**  set  apart  for  the 
trust,  or  if  separation  is  impossible,  that  priority  of  lien  should 
be  adjudged  in  favor  of  the  trust  estate  toi  the  value  of  the 
tru3t  property,  or  funds,  or  proceeds  jt  the  trust  property, 
entering  into  and  constituting  a  part  ot  the  assets.  This  rule 
8inip(y  asserts  tne  right  of  the  true  owner  to  his  own  property. 
But  it  IS  the  genend  rule  as  well  m  a  court  of  equity  as  in 
a  court  of  law,  tliat  in  order  to  follow  trust  funds  and  subject 
theiii  to  the  operation  of  the  trust,  they  must  be  identified. 
A  court  of  equity  in  pursuing  the  inquiry  and  in  administer- 
ing relief,  is  less  hampered  by  technical  difficulties  than  a 
court  of  law,  and  it  may  be  snflicient  to  entitle  a  party  to 
equitable  preference  in  the  distribution  of  a  fund  in  insol- 
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vency,  that  it  appears  that  the  fund  or  property  of  the 
insolveDt  remaining  for  distribution,  includes  the  proceeds  of 
the  trust  estate,  although  it  may  be  impossible  to  point  out 
the  precise  thing  in  which  tlie  trust  fund  has  been  invested, 
or  the  precise  time  when  the  conversion  took  place.  The 
authorities  require,  at  least,  this  degree  of  distinctness  in  the 
proof,  before  preference  can  be  awarded.  (See  Van  Allen  v. 
American  Nat  Bk.  52  N.  T.  1 ;  Neioton  v.  Porter^  69  id. 
133;  Ferris  Y,  Van  Veckten,  73  id.  113;  Pennell  v.  DefeUy 
sujjra;  Fish  v.  Couriland^  2  Hem.  &.  M.  417.)  The 
facts  in  this  case  fall  short  of  the  proof  required  within  any 
case  which  has  come  to  our  notice.  The  trust  fund,  with 
the  single  exception  mentioned  was  misappropriated  by  White 
to  the  payment  of  his  private  debts  prior  to  the  assignment. 
It  cannot  be  traced  into  the  property  in  the  hands  of  the 
assignee,  for  the  plain  reason  that  it  is  shown  to  have  gone  to 
the  creditors  of  White  in  satisfaction  of  their  debts.  The 
courts  below  seem  to  have  proceeded  upon  a  supposed 
equity  springing  from  the  circumstance  that  by  the  applica- 
tion of  the  fund  to  the  payment  of  White's  creditors  the 
assigned  estate  was  relieved  pro  tanto  from  debts  which  other- 
wise would  have  been  charged  upon  it,  and  that  thereby  the 
remaining  creditors,  if  entitled  to  distribution,  without  regard 
to  the  petitioner's  claim,  will  beibenehted.  We  think  this  is  quite 
too  vague  an  equity  for  judicial  cognizance,  and  we  find  no 
case  justifying  relief  upon  such  a  circumstance.  In  a  very 
general  sense  all  creditors  of  an  insolvent  may  be  supposed 
to  have  contributed  to  the  assets  which  constitute  the  residuum 
of  his  estate  The  case  of  People  v.  City  Bank  of  Roches- 
ter (96  N.  Y.  32)  seems  to  have  been  misunderstood.  The 
question  considered  in  this  case  was  not  raised  there, 
and  it  was  not  claimed  m  that  case  that  the  proceeds  of  the 
checks  of  Sartwell,  Hough  &  Co.,  the  petitioners,  had  not 
gone  into  the  general  funds  of  the  hank,  or  that  they  had  not 
pasv^ed  in  some  form  to  the  receiver.  The  court  did  not 
decide  that  the  petitioners  would  have  been  entitled  to  a 
preference   in   case   the   proceeds   of   the   check  had    been 
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used  by  the  bank,  and  were  not  represented  in  its  assets  id 
the  hands  of  the  receiver. 

For  the  reasons  stated  we  are  of  opinion  that  the  orders  of 
the  Special  and  Genei-al  Terms  should  be  modified  by 
reducing  the  sum  directed  to  be  paid  by  the  assignee,  to  the 
sum  of  $30,  with  interest  from  April  19,  1883,  but  without 
costs  to  either  party. 

All  concur. 

Ordered  accordingly. 


John  McD.  McInttbe  et  al.,  Appellants,  v.  The  McIntybb 
Coal  Comtany,  Respondent. 

Plaintiffs  leased  to  L.  certain  coal  lands  for  the  terra  of  twenty  years. 
By  the  terms  of  the  lease  the  lessee  covenanted  to  mine  not  less  than 
75,000  tons  of  coal  per  annum  for  the  first  five  years  and  100,000  tons 
per  annum  thereafter,  and  to  pay  a  rent  or  roysilty  of  thirty  cenis  per 
ton  on  all  the  coal  mined,  payments  to  be  made  quarterly.  In  case  the 
coal  mined  in  any  year  fell  short  of  the  quantity  specified,  the  jessee 
covenanted  to  pay  a  sum  equal  to  the  amount  he  would  have  been 
required  to  pay  if  he  had  mined  the  full  minimum  quantity.  Then 
followed  this  provision.  "Provided  that  if  in  any  yeai*  the  party  of  the 
second  part  shall  mine  and  carry  away  more  than  the  proper  minimum 
quantity  for  such  year,  such  excess  or  so  much  thereof  as  may  be 
necessary,  may  be  set  off  against  the  deficiency  of  any  other  year  or 
years  within  the  same  division  of  the  term  hereby  demised;  so  much  of 
said  excess  as  is  applied  to  make  up  such  deficiency  having  been 
paid  for  shall  not  be  paid  for  again."  In  an  action  lo  recover  rent  or 
royalty  alleged  to  be  due  for  a  quarter,  during  which  no  coal  had  been 
mined,  it  appeared  that  during  the  preceding  years  of  that  period  or 
division  of  the  term  the  defendant,  assignee  of  the  lessee,  had  mined 
and  paid  the  royalty  on  an  excess  over  the  minimum  quantity  specified- 
Held  (RuGER,  Ch.  J  ,  and  Rapallo,  .1.,  dissenting),  that  the  lessee  was 
entitled  to  set  off  sufficient  of  the  excess  to  make-good  the  deficiency; 
that  he  was  not  required  to  mine  continuously  duringeach  year  of  each 
division  of  the  term  the  minimum  quantity  specified,  nor  was  tlie 
application  of  an  excess  limited  under  the  terms  of  the  lease  to  a 
deficiency  occurring  in  the  preceding  years;  but  that  the  leasee  had  the 
right  to  mine  during  the  first  year  of  each  division  and  pay  for  the 
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whole  amount  required  for  that  period;  and,  in  case  it  had  done  so 
unless  he  mined  an  additional  quantity,  would  have  been  discharged 
from  liability. 

(Argued  December  18,  1886;  reargument  ordered.  January  18,  1887; 
reargued  March  10,  1887;  decided  April  19,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  entered  upon  an  order 
made  May  4,  1886,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  complaint. 

John  E.  Parsons  for  appellants.  The  defendant  was  bound 
under  the  lease  to  proceed  continuously  in  working  the  mine 
and  during  each  year  to  mine  at  least  100,000  tons.  {Curtiss 
V.  EoweU,  39  N.  Y.  211 ;  Sharp  v.  Wright,  28  Beav.  150.) 
Xo  circumstance  of  unprofitableness  of  working  will  excuse 
the  non-performance  of  this  obligation.  (  Wharton  v.  Stouten- 
herffy  46  X.  J.  L.  Rep.  157  ;  Clark  v.  Glasgow  Co.,  1  McLean 
[fl.  L  Cas.]  668;  Gilmour  v.  (Ontario  Co.,  86  Is.Y.  455; 
Phillips  V.  Jones,  9  Sim.  519;  Gowan  v.  Christie,  L.  R.  2 
Scotch  App.  273.)  The  burden  was  upon  tlie  lessee  to  excuse 
itself  from  the  payment  of  rent.  {Gifford  v.  Jfirst  Presh. 
Sac.  of  Syracuse,  56  Barb.  114;  Marvin  v.  Stone,  2  Cow. 
806.)  If  there  was  a  deficiency  for  the  year  in  question,  the 
right  to  set  off  could  not  exist  until  a  succeeding  year.  There 
is  no  occasion  for  a  new  trial.  {Burkhardt  v.  McClellan, 
1  Abb.  Ct.  App.  Dec.  263  ;  Edmonston  v.  MoLoud,  16  N.  Y. 
543;  Guernsey  v.  Miller,  80  id.  181 ;  Capron  v.  Thompson, 
86  id.  418.) 

George  L.  Stedman  for  appellants.  The  leading  purposes 
of  the  lease  are  to  be  sought  for  and  enforced.  {Curtiss  v. 
IlcyweU,  39  K  Y.  211 ;  Gilmore  v.  Ont  Iron  Co,,  86  id.  455.) 
Modifications  in  a  contract  should  be  construed  so  as  to  give 
eflPect  to  both  the  main  purpose  and  the  modification,  but 
a  modification  should  not  be  so  construed  as  to  super- 
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Bede  the  main  purpose.  {Nelson  v.  Odiome^  45  N.  Y.  489, 
493 ;  D.  L,  &  W.  R.  R.  Co.  v.  BomiSy  58  id,  573.)  EflEect  must 
be  given  to  every  part  of  a  contract  if  reasonably  practicable. 
(Chitty  on  Cont-7 ;  WestcoU  v.  Thompson^  18  N.  T.  363,  366.) 
Where  two  different  constructions  are  possible,  that  is  to  be 
chosen  which  upholds  and  does  not  destroy  the  instrument. 
{Coyne  v.  Weaver^  84  N.  Y.  386.)  The  lease  of  twenty  years 
is  not  to  be  shortened  by  the  wilful,  intentional  act  of  the 
lessee,  nor  is  a  clause  which  was  evidently  inserted  to  j)rovide 
against  contingencies  to  be  used  to  protect  such  wilful  action. 
{Booth  V.  Cleveland  Co,^  74  N.  Y.  15 ;  ^YaUon  v.  0" Ileame^ 
6  T7att3  [Pa.]  362.) 

E,  Countryman  for  respondent.  Rent  is  a  fixed  sum  in 
lieu  of  royalty  and  is  to  be  paid  iu  any  event,  while  royalty 
is  a  contingent  sum  per  ton  for  all  coal  mined  where  there  is 
no  definite  quantity  required,  or  al)ove  the  minimum  quantity 
specified  in  the  lease.  {Syniih  v.  Jfirris,  2  Browns,  Ch.  311 ; 
PhUlipa  yrJoneSy  9  Simons,  519;  Whartoii  v.  Stoutenhergy 
46  N.  J.  L.  157.)  There  is  no  room  for  implication  in  this 
case  because  the  parties  have  made  express  provision  in  the 
lease.  (  Vanderkorr  v.  Vanderkort\  11  Johns,  122  ;  Burr  v. 
Stenton^  43  N,  Y.^  462,  464;  Royers  v.  Ifoosack's  Kx'ra,  18 
Wend.  347;  VfitUj  v.  Matlieios,  52  N  Y.  516;  Aspdm  v. 
Austin^  5  Q.  B„  671,  684^  Standen  v.  Christmds,  10  id.  135; 
Lewis  V.  Fatliergill^  5  Ch.  App.  103 ;  Mallory  v.  West  S, 
etc.,  R.  Co. J  3  J.  &  S.  175,  181  j  Lynch  v.  On.  Salt  Co.,  64 
Barb  558,  560;  Todd  v.  Stambough,  37  O.  St.  469.)  As  the 
full  term  is  expressly  limited  to  twenty  years  and  the  minimum 
quantity  of  coal  to  be  mined  during  the  whole  term  is  also 
specified,  it  is  apparent  that  the  parties  did  not  contemplate  a 
necessary  exhaustion  of  the  ore  during  the  term.  {Bishop  y, 
Goodwin,  14  M.  &  W,  260;  Gilmore  v  Ont.  /.  (%.,  86N.  Y. 
455. )  The  lessee  merely  covenanted  that  if,  or  when  ho  does 
work  the  mine  under  the  lease,  he  will  do  so  in  a  safe,  skill- 
ful and  workmanlike  manner.  (  Wheatley  v.  Wesiy  etc.^  Coal 
Cb.,  9  Eq.  Cas.  538,  553  ;  Lewis  v,  Fathergill,  5  Ch.  Ap.  103  ; 
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MaUory^s  Case^  3  J.  &  S.  181.)  The  plaintiflEe  can  only  recover 
in  this  action  for  rent  due  and  unpaid  under  the  lease.  This 
is  not  an  action  to  recover  damages  for  a  breach  of  a  covenant 
to  work  the  mines  continuously  during  each  and  every  year. 
And  such  damages  cannot  be  recovered  in  an  action  for  rent. 
[S^niley  \\  McLauthlin,  138  Mass.  363;  Eeed  v.  Beck,  66 
la.  21 ;  Machryde  v.  WeeJcs,  22  Beav.  533  ;  Witty  v.  MaUhews, 
52  N.  V.  516  ;  Aspdin  v.  Austin^  5  Q.  B.  671,  ^S^ ;  Standen 
V.  ChruttmaSy  10  id.  135  ;  Lewis  v.  Fathergill^  5  Ch.  App.  108 ; 
Mallory  v.  TF.  Shore,  etc,  R.  Co.,  3  J.  &  S.  175,  181 ;  Burr 
v.  Stanton,  43  N,  Y.  462.)  There  is  no  covenant  on  the  part 
of  the  lessee  to  work  the  mines  continuously.  Such  a  cove- 
nant is  necessary,  and  mast  be  explicit  in  terms,  before  the 
lessee  can  be  held  liable  for  not  working  the  mines.  {Jegon 
V.  Yiman,  L.  R.  6  Ch.  742,  757 ;  Wheatley  v.  Coal  Co.,  L.  R. 
9  Eq.  538;  James  v.  Cochrane,  7  W.  H.  &  G.  170.)  The 
court  cannot,  by  construction,  defeat  the  express  stipulation 
of  the  parties,  and  it  ought  not  to  endeavor  to  make  a  different 
contract  than  the  parties  have  made  for  themselves.  {Jegan 
V.  Vivian,  L.  R.  6  Ch.  754,  758 ;  Bowes  v.  Shaaid,  L.  R. 
[2  App.  Cas  ]  455,  463,  465,  473,  474,  476,  478,  485,  486.) 

Danforth,  J.  This  case  has  been  twice  argued  ;  the  second 
time  at  the  request  of  the  court  in  order  tliat  a  conjecture, 
not  presented  by  counsel,  but  prompted  by  an  examination  of 
the  lease,  and  creating  some  doubts  as  to  the  rights  of  the 
parties  might  be  called  to  their  attention.  The  appellants 
have,  however,  given  the  suggestion  very  little  support. 
They  have  indeed  failed  to  show  that  if  adopted  it  would 
express  the  intention  of  the  parties,  and  we  find  nothing  in 
ths  points  of  the  plaintiffs  which  indicates  error  in  the  con- 
clusion reached  by  the  trial  judge,  as  to  the  true  construction 
of  the  covenant  for  alleged  breach  of  which  the  action  was 
brought.  That  was  the  only  question  before  him,  and  is  the 
one  to  which  the  appeal  is  directed. 

It  appears  that  on  the  1st  day  of  October,  1869,  the  plaintiffs 
demised  to  Jervis  Langdon  certain  coal  lands  for  the  term 
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of  twenty  years  from  July  1,  1870;  tliat  the  defendant 
acquired  his  rights  and  took  his  place.  The  complaint  states 
that  on  the  1st  of  January,  1885,  $7,500  rent  for  the  quarter 
ending  on  that  day  became  due,  and  this  action  was  brought 
for  its  recovery.  The  answer  admits  the  demise,  but  alleges 
payment  according  to  the  covenant  of  the  lessee.  So  far  as 
now  material,  the  lease  contains  a  grant  and  demise  of  the 
premises  to  the  lessee,  in  consideration  of  which,  as  therein 
expressed,  he  covenants  and  agrees  that  he  will  mine  and 
carry  away  from  the  coal  lands  not  less  than  75,000  tons 
of  coal  per  annum  for  the  first  five  years  of  the  term,  beginning 
on  the  1st  day  of  July,  1870,  and  will  mine  and  carry  away 
not  less  than  100,000  tons  of  coal  per  annum  for  the  next 
fifteen  years,  and  M^ill  pay  rent  or  royalty  of  thirty  cents  per 
ton  for  every  ton  of  coal  mined  and  carried  away  during  the 
full  term. 

"  The  payment  of  the  rent  or  royalty  to  be  made  quarter- 
yearly  on  the  first  days  of  October,  January,  April  and  July, 
in  each  year,  from  the  commencement  of  the  term."  Then 
follow  these  words :  "  In  case  the  quantity  of  coal  mined  and 
taken  away  in  any  year  of  the  said  term,  shall  fall  short  of  the 
proper  minimum  quatitity  above  named,  he  will  pay  as  rent 
for  such  year,  a  sum  of  money  equal  to  the  amount  he  would 
have  been  required  to  pay  under  this  covenant,  if  he  had 
mined  the  full  proper  minimum  quantity,  provided  that  if  in 
any  year  the  party  of  the  second  part  shall  mine  and  carry 
away  more  than  the  proper  minimum  quantity  for  such  year^ 
such  excess,  or  so  much  thereof  as  may  be  necessary,  may  be 
set  off  against  the  deficiency,  of  any  other  year  or  years, 
within  the  same  division  of  the  term  hereby  demised.  So 
much  of  said  excess  as  is  applied  to  make  up  such  deficiency, 
having  been  paid  for,  shall  not  be  paid  for  again." 

The  defendant  alleges  that  during  the  first  period  or  divi- 
sion of  the  term,  viz. :  Five  years  from  July  1,  1870,  to  July 
1,  1875,  it  took  away  from  the  demise  premises  an  excess  of 
322,058  tons  above  the  375,000  tons  required  by  the  lease, 
and  paid  the  full  royalty;  that  thus  far  during  the  second 
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period  it  has  mined  220,679  tons  over  the  f  uh  amount  reqmred 
for  the  whole  of  the  second  period  or  division  of  fifteen  years 
mentioned  in  the  lease,  and  paid  the  full  royalties  thereon,  and 
lias  thus  paid  all  the  rents  and  royalties  for  the  whole  remaining 
period  of  the  lease. 

Upon  trial  before  the  court  the  facts  alleged  by  the  defend- 
ant were  in  substance  found  to  be  true,  and  the  learned  triai 
judge  held  "  that  under  the  terms  of  the  lease  the  defendant 
has  the  right  to  set  apart  from  the  excess  of  coal  mined  during 
1  any  one  year  of  said  second  period  of  said  lease  sufficient  to 

make  good  any  deficiency  in  any  subsequent  year  of  said 
Becoud  period,  and  having  elected  so  to  do,  has  the  right  to 
set  apart  from  the  excess  of  the  first  year  of  said  second  period, 
to  wit,  the  year  ending  July  1,  1876,  the  amount  of  25,000 
tons  to  make  good  a  like  deficiency  in  the  amount  mined 
during  the  period  from  October  1,  1884,  to  January  1,  1885, 
the  period  to  recover  rent  for  which  this  action  is  brought," 
and  dismissed  ©the  complaint.  It  was  his  opinion  that  the 
provision  for  an  annual  mining  of  "not  less  than  100,000 
tons  of  coal  per  annum"  for  fifteen  years,  taken  separately, 
was  not  satisfied  unljss  that  amount  was  annually  produced, 
bnt  he  held  that  the  other  provision  permitted  mining  in 
excess  of  that  amount  in  any  year,  and  an  application  of  that 
excess  to  the  royalties  otherwise  unearned,  but  still  due  in 
subsequent  years  when  there  happened  to  be  a  deficiency  in 
production.  It  is  evident  that  under  this  construction  the 
lessee  might  go  on  and  mine  during  the  first  year  of  each  divi- 
sion the  whole  amount  required  for  that  period. 

On  the  other  hand  the  claim  is  made  in  behalf  of  the  lessors, 
and  this  is  their  principal  contention,  that  the  mining  must 
he  continuous  during  each  year  of  each  division  of  the 
term,  and  if  there  should  be  an  excess  it  could  be  applied  only 
iipon  the  deficiency  occuring  in  some  other  preceding  year. 
In  other  words  that  the  lesee,  whether  it  mines  or  not,  must 
pay  in  each  year  thirty  cents  per  ton  on  at  least  100,000  tons, 
or  $30,000  annually,  "  but  if  (as  was  suggested  in  the  opinion 
which  Jed  to  the  reargument)  it  has  to  pay  for  any  deficiency 
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as  rent,  tlie  amounts  so  paid  are  to  be  regarded  as  royalties 
paid  and  are  to  be  set  off  against  royalties  on  any  subsequent 
excess  over  the  100,000  tons,  so  that  the  lessee  shall  not  bo 
couipelled  to  pay  again  a  royalty  which  has  once  been  paid." 

Again  it  is  said  in  support  of  this  view:  "When  it  has 
paid  for  a  deficiency,  it  becomes  entitled  to  take  out  an  equal 
amount  of  excess  without  paying."  In  other  words,  as  the 
case  is  put  in  argument,  the  deficiency  must  have  occurred 
before  the  excess  is  produced.  It  is  argued  that  the  provision 
means  a  past  deficiency  and  a  future  excess.  I  cannot  reach 
that  conclusion  and  am  constrained  to  agree  with  the 
defendant's  view. 

First,  It  accords  with  the  literal  meaning  of  the  provision. 
If  in  any  year  of  the  terms  you  carry  away  more  t!:an  the 
100,000  tons,  such  excess,  or  so  much  "  of  such  excess "  as 
may  be  necessary,  may  be  set  off  against  the  deficiency  of  any 
other  year  or  years  within  the  same  division. 

These  permissive  words  "  If  in  any  year  of  the  term,"  of 
course  must  apply  as  well  to  the  first  year  of  each  division 
as  to  the  other  years,  or  as  to  the  last  year.  It  is  conceivable 
that  there  might  be  produced  150,000  tons,  an  excess  of 
60,000  tons,  in  the  first  year  of  the  second  term,  and  in  the 
second  year  of  tliat  period  there  might  be  produced  only 
60,000  tons,  leaving  a  deficiency  in  the  second  year  of  50,000 
tone.  By  the  terms  of  the  lease  the  excess  of  the  first  year 
must  be  paid  for  at  the  time  the  royalties  for  the  minimum 
of  100,000  tons  are  paid,  that  is  the  whole  quantity  mined, 
160,000  tons,  must  be  paid  for  within  the  year.  During  the 
second  year,  notwithstandmg  the  deficiency,  the  royalties  for 
100.000  tons  must  be  paid,  as  according  to  the  appellants' 
contention  the  excess  of  the  first  year  cannot  be  set  off  against 
the  deficiency  of  the  second  year  Yet  the  excess  has  been 
paid  for  and,  as  the  condition  runs,  shall  not  be  paid  for 
again. 

Second.  The  parties  having  restricted  the  general  language 
of  "  any  year,"  by  applying  it  to  any  other  year  or  years 
*'  within  the  same  division,"  appear  t6  have  had  the  question 
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of  limitation  in  mind,  and  no  further  restriction  should  be 
implied.  Yet  the  appellants'  contention  would  reduce  the 
years  of  grace  in  one  division  to  four  years,  and  in  the  other 
to  nine  years,  and  make  it  read  as  if  it  said  "  if  in  any  year 
except  the  first  year  of  eacli  division,  the  lessee  shall  mine 
and  carry  away  an  excess,"  then,  etc. 

Third.  The  object  of  the  provision  was  to  provide  for 
anticipated  or  possible  "  excess.'^  That  is  the  dominant  word. 
It  mast  be  paid  for  because  the  covenant  of  payment  requires 
each  ton  mined  and  carried  away,  no  matter  liow  great,  the 
prodnctioii,  to  bj  paid  for  quarterly  from  the  commencement 
of  the  term.  But  it  was  also  m  the  minds  of  the  parties  that 
a  deficiency  might  occur.  This  might  arise  from  various 
causes,  voluntary  and  involuntary,  and  so  that  was  provided 
for;  the  lessee  may  apply  the  excess,  say  the  parties,  not  only 
upon  the  deficiency  of  any  other,  that  is  any  other  "  one  year," 
but  of  any  other  "  years,"  no  matter  how  many  so  they  all 
come  within  one  division. 

Again,  I  think  the  contention  of  the  appellant  requires  us 
to  cliange  the  words  used  by  the  parties  in  another  respect. 
The  lessee  is  to  pay  "the  rent  or  royalty  of  thirty  cents  per 
ton  f4)r  every  ton  of  coal  mined  and  carried  away,  but  in  case 
the  quantity  mined  and  carried  away  "  in  atiy  year  of  the 
term,  shall  fall  short  of  the  proper  minimum  quantity,  the 
lessee  shall " —  do  what  ?  Why,  "  pay  to  the  lessor  a  »um  of 
money  equal  to  the  amount  he  would  have  been  required  to 
pay  if  he  had  mined  the  full  proper  minimum  quantity." 
Then  comes  the  proviso  as  to  the  excess,  and  then  the  words 
"so  much  of  said  excess  having  been  paid  for,  shall  not  be  paid 
for  again."  The  appellant  reads  it  as  if  it  said  "the  previous 
deficiency"  which  has  been  paid  for  "in  pursuance  of  the 
covenant  to  pay  for  deficiencies."  I  do  not  see  how  this  can 
be  allowable  when  the  express  language  of  the  covenant  is, 
"so  much  of  said  excess  having  been  paid  for,  shall  not  be 
paid  for  again." 

It  should  be  observed  that  nowhere  in  the  lease  do  the  parties 
provide  forj^nt,  payable  as  such  in  money,  and  at  a  fixed  sum, 
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except  upou  default  of  the  lessee  iu  mining  and  taking  away 
the  quantity  of  coal  provided  for,  and  then  the  sum  to  be  paid 
is  measured  by  the  tax  or  royalty  which  would,  except  for  that 
default,  have  been  paid  to  the  lessor  upon  the  produce  of  the 
mine.  This  is  opposed  to  the  controlling  idea  of  the  appel- 
lant which  seems  to  be  tliat  the  lease  imposed  an  obligation 
upon  the  lessee  to  produce  continually  in  working  the  mine, 
and  this  is  presented  in  various  forms.  Thus  it  is  said  by 
their  counsel :  (1.)  "  That  the  lease  nowhere  provides  that  the 
lessee  may  in  any  year  altogether  cease  to  mine."  (2.)  Tliat 
the  lease  provides  "  That  the  lessee  shall  and  will  prosecute 
and  ciirry  on  the  said  mining  operations  in  a  skillful  and  work- 
manlike manner."  (3.)  "That  the  lessee  binds  himself  abso- 
lutely to  mine  at  least  100,000  tons  during  each  of  the  fifteen 
years." 

The  learneu  counsel  nowhere  finds  in  the  lease  an  expre&s 
covenant  to  work  the  mine  continuously,  but  seeks  from  these 
provisions  to  imply  one.  I  can  find  no  authority  for  such 
implication,  nor  power  on  the  part  of  the  court  to  interpolate 
such  a  covenant  into  the  contract  which  the  parties  deliberately 
made,  and  in  regard  to  which  no  omission  or  mistake  is  pre- 
tended. Certain  things  the  lecsee  must  do;  certain  other 
things  the  lessee  must  not  do.  The  lease  contams  injunctions 
and  prohibitions,  agreements  to  do  and  agreements  not  to  do. 
But  the  lessee  is  neither  required  to  work  the  mine  continu- 
ously, nor  does  he  agree  to  do  so.  Such  an  obligation  cannot 
in  support  of  an  action  like  this  be  inferred  from  the  agree- 
ment to  carry  on  the  mining  operations,  "  in  a  safe,  skillful 
and  workmanlike  manner,"  for  the  lease  provides  the  penalty 
for  omitting  to  do  so,  viz. :  accountability  to  the  lessors  for 
any  loss  or  damage  which  they  may  sustain  in  these  respects, 
and  declares  that  it  shall  be  ascertained  by  arbitration,  or 
action  for  damages,  or  termination  of  the  lease. 

As  to  the  other  provisions  referred  to,  the  deduction  songht 
to  be  drawn  from  them  is  repelled  by  an  express  provision 
for  what  is  called  in  the  English  cases,  {Jegon  v  Vivian^  6 
Ch.  App.  742 ;  WieaUey  v.  Coal  Co.  L.  R.  9  Eq.    538),  a 
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dead  or  sleeping  rent,  that  is  a  rent  which  ma^t  be  paid 
whether  the  tiiine  is  worked  or  not.  This  is  found  in  the 
elanse  already  quuted,  but  whicli  may  be  repeated  in  this 
connection  to  show  that  the  parties  contemplated  not  a  con- 
tinaous  working  of  the  mine,  bat  a  possible  discontinuous 
working  of  it,  viz. :  "  In  case  the  quantity  of  coal  mined  and 
taken  away  by  the  party  of  the  second  part,  in  any  year  of 
the  said  term,  shall  fall  short  of  the  proper  minimum  quan- 
tity above  named,  the  party  of  the  second  part  shall  and  will 
pay  to  the  parties  of  the  first  part,  their  heirs,  executors, 
adininistratora  or  assigns,  as  rent  for  such  year,  a  sum  of 
money  equal  to  the  amount  he  would  have  been  required  to 
pay  under  this  covenant,  if  he  had  mined  the  full  minimum 
"quantity."  Let  us  suppose  that  at  the  very  moment  after  the 
execution  of  the  lease,  the  lessee  had  seen  fit  to  let  the  land 
lie  idle,  preferring  to  pay  to  the  lessor  in  money  a  sum  equal 
to  the  aggregate  amount  he  would  have  been  required  to  pay 
if  he  had  for  each  one  of  twenty  years  mined  the  full  mini- 
mum quantity  of  coal,  can  it  be  thought  that  at  any  time 
thereafter  he  could  be  called  upon  for  royalty  or  rent  ?  Cer- 
tainly not.  The  lease  secures  payment  by  royalty  as  rent,  and 
then  in  default  of  royalty  measured  by  production,  stipulates 
for  rent  in  money.  The  whole  intention  of  the  parties  was 
to  provide  for  a  certain  amount  of  rent,  and  when  that  is 
paid,  no  matter  when  it  is  paid,  the  obligation  of  the  lessee 
ceases.  The  remaining  sentence  of  the  same  provision  gives 
equal  latitude  and  relief  to  the  lessee  when  he  has  paid  so 
much  royalty  on  coal  mined  as  will  cover  the  rent  called  for, 
whether  the  royalty  is  paid  in  one  year,  or  in  different  years, 
having  regard  only  to  that  division  into  periods  wliich  the 
parties  themselves  arranged  for.  This  construction  works  no 
injustice  to  the  lessors.  They  have  received  the  rent,  which 
was  made  payable  whether  the  coal  was  mined  or  not ;  it  has 
been  paid  in  one  of  tho  two  ways  barganied  for ;  if  more  was 
expected,  other  provisions  should  have  been  mserted  in  the 
lease.  So  far  as  that  instrument  discloses  the  intention  of 
the  parties  it  has  been  fully  carried  out,  and  the  pla:r.t.ff8 
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properly  held  to  have  no  cause  of  action.     A  different  result 
would  lead  to  a  double  payment. 

The  complaint  therefore  was  necessarily  dismissed,  and  the 
judgment  appaaled  from  should  be  affirmed. 

Eai'allo,  J.  (dissenting.)  The  construction  of  the  lease 
contended  for  on  the  part  of  the  defendant,  is  that,  in  effect, 
it  imposed  upon  the  lessee  au  obligation  merely  to  mine  or 
pay  for  an  average  of  100,000  tons  of  coal  per  annum  during 
the  last  division  of  the  term  of  his  lease,  and  that  whenever 
he  had  mined  more  than  at  that  rate  he  had  the  right  to 
suspend  mining  or  paying,  until  the  average  quantity  of  coal 
mined  during  the  preceding  years  was  reduced  below  100,000 
tons  per  annum.  So  that  if,  during  the  first  five  years  of  the 
second  division  of  the  term,  he^should  have  mined  1,500,000 
tons  in  the  aggregate,  the  lessee  would  be  entitled  to  hold  the 
demised  premises  during  the  remaining  tea  years  without 
mining  any  more  coal  unless  he  chose,  or  paying  any  rent  or 
royalty.  The  mines,  and  the  costly  improvements  there 
erected  at  the  expense  of  the  lessors,  might  remain  idle  and 
unproductive,  no  one  but  the  lessee  having  the  right  to 
Cf>erate  them.  On  the  other  hand  the  plaintiffs  claim  that 
the  lessee,  according  to  the  true  intent  and  proper  construction 
of  the  lease,  was  to  pay  thirty  cents  per  ton  for  all  the  coal  he 
should  mine,  even  though  it  should  exceed  100,000  tons  per 
annum,  and  at  the  same  time  was  bound  to  pay,  as  a  minimum 
rent,  during  each  and  every  year,  thirty  cents  per  ton  on  at  least 
100,000  tons,  even  though  he  shonld  in  fact  mine  less  than 
tha*:  quantity  during  the  year,  and  that  the  intention  of  the 
contract  was  to  secure  to  the  plaintifb  a  rental,  in  any  event, 
of  at  least  $30,000  in  each  and  every  year  of  the  term,  and  at 
the  same  time  to  secure  compensation  at  the  rate  of  thirty 
cents  per  ton  for  all  the  coal  the  lessee  should  remove  from  the 
mines,  if  he  should  remove  more  than  the  minimum  quantity. 

The  lease,  read  without  the  proviso  which  gives  rise  to  the 
dispute,  clearly  expresses  the  intent  claimed  by  the  plaintiffs. 
The  lessee  covenants  tiiat  during  the  second  division  of  the 
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term,  viz.  r  Fifteen  years  after  the  expiration  of  the  first  five 
years,  he  will  mine  and  carry  away  from  the  demised  coal 
lands,  not  less  than  100,000  tons  of  coal  per  annum,  and  that 
he  will  pay  to  the  lessors  rent,  or  royalty,  of  thirty  cents  per 
ton  for  every  ton  of  coal  mined  and  carried  away  during  the 
full  term  of  the  lease,  and  that  the  payment  of  this  rent,  or 
royalty^  shall  be  made  quarterly  on  the  first  days  of  October, 
January^  April  and  July,  in  each  year  from  the  commence- 
ment of  the  term.  And  he  further  covenants,  that  in  case  the 
quantity  of  coal  mined  by  the  lessee  in  any  year  of  the  said 
terra  shall  fall  fhort  of  the  proper  minimum  quantity  above 
named,  the  lessee  will  pay  to  the  lessor,  as  rent  for  such  year, 
a  sum  of  money  equal  to  the  amount  he  would  have  been 
required  to  pay  if  he  had  mined  the  full  minimum  quantity. 
Thus  far  the  lease  is  free  from  any  ambiguity,  and  its  cou- 
stmction  admits  of  no  doubt.  The  lessee  covenants  to  pay 
thirty  cents  for  every  ton  he  shall  mine,  whatever  the  number 
of  tons  may  be,  and  further  that  the  number  shall  not  be  less 
than  100,000  tons  in  each  year,  and  if  in  any  year  it  should  be 
less  than  the  prescribed  nlinimum,  then  that  he  will  pay  as 
rent  for  such  year  a  sum  of  money  equal  to  thirty  cents  per 
ton  on  100,000  ton,  viz. :  $30,000,  payable  quarterly.  Under 
this  covenant  he  clearly  bound  himself  to  pay  this  minimum 
rent  in  any  year  during  which  he  mined  less  than  100,000  tons, 
whatever  amount  he  might  have  mined  and  paid  for  during 
the  preceding  years. 

But  there  was  still  a  contingency  unprovided  for.  There 
might  be  a  deficiency  during  some  year  of  the  term,  of  say 
50,000  tons,  in  the  number  of  tons  mined,  but  under  this 
covenant  the  lessee  would  have  been  obliged  to  pay  for 
100,000  tons.  The  lessee  would  therefore  have  paid  a  royalty 
upon  50,000  tons  deficiency,  though  he  never  had  the  coal, 
and  the  lessors  would  have  received  a  royalty  upon  50,000 
tons  which  still  remained  in  their  mines 

The  depletion  of  the  mines  was  an  injury  for  which  the 
lessors  were  compensated  by  the  royalty  reserved  in  the  lease. 
The  value  of  the  coal  lands  demised  was  permanently  dimin- 
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ished  in  proportion  to  the  amount  of  coal  removed.  But  at 
the  same  time  the  tract  was  large,  nearly  2,500  acres.  Upwards 
of  $236,900  had  been  expended  out  of  the  funds  of  the  lessors, 
in  machinery  and  improvements.  The  lessee  obtained  the 
possesson  of  the  coal  lands  and  mines  and  improvements  for 
a  long  term  of  ycai*s,  and  the  owners  naturally  desired  to  secure 
to  themselves  an  adequate  rental  during  each  year  of  the  term. 
This  they  did  by  requiring  that  the  lessee  should  mine  at  least 
100,000  tons  each  3'car.  If  he  mined  only  60,000  tons  he 
covenanted  to  pay  in  tho  shape  of  rent,  a  royalty  upon  the 
deficiency  of  50,000  tons,  which  he  had  never  removed  from 
the  mines.  But  in  case  he  should,  in  any  other  subsequent  year, 
mine  and  remove,  say  50,000  tons  in  excess  of  the  stipulated 
100,000,  he  might  still,  under  the  terms  of  the  lease,  be  deemed 
bound  to  ]>ay  tlio  royalty  of  30  cents  on  every  ton  of  coal 
mined  during  that  year,  which  would  have  been  unjust,  because 
he  had  already  paid  a  royalty  upon  a  deficiency  of  50,000  tons 
of  coal  which  still  remained  in  the  mines,  and  when  he  should 
take  them  out  he  ought  to  have  credit  for  the  deficiency  whicli 
had  thus  been  paid  for.  Some  fuvther  clause  was,  therefore, 
necessary  to  protect  hhn  against  a  double  payment  of  royalty 
on  the  same  amount  of  coal,  viz. :  first,  as  a  deficiency,  and 
again,  as  a  royalty  for  taking  out  the  coal. 

The  question  now  is,  whether  the  proviso  out  of  which  the 
present  controversy  has  arisen,  was  not  intended  to  meet  the 
difliculty,  and  supply  the  omission  above  suggested,  and  whether, 
if  it  is  fairly  capable  of  that  construction,  it  should  not  be 
preferred  to  one  which  would  be  a  material  departure  from 
the  scheme  indicated  by  the  preceding  part  of  the  lease  and 
repugnant  to  the  language  of  the  preceding  covenants. 

The  language  of  the  proviso  is  somewhat  obscure,  but  light 
is  thrown  upon  it  by  the  explanatory  sentence  with  which  it 
concludes.  The  language  of  the  proviso  is :  "  Provided  that 
if,  in  any  year,  the  party  of  the  second  part,  shall  mine  and 
cairy  away  7yiA??'e  than  the  proper  minimum  quantity  for  such 
year,  such  excess,  or  so  much  thereof  as  may  be  necessary, 
may  be  set  off  against  the  deficiency  of  any  other  year  or 
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years  within  the  same  division  of  the  term  hereby  demised. 
So  much  of  said  excess  as  is  applied  to  make  up  such  defic- 
^ncy^  having  been  paid  for  ^  shall  not  he  paid  for  again.'^^ 

I  think  it  plain  that  the  excess  here  spoken  of  is  an  excess 

arising  after  Hie  deficiency  has  occurred^  and  has  been  paid 

fo^'    This  excess  in  such  a  case,  instead  of  being  paid  for^ 

*hall  be  set  off  against  the  previous  deficiency,  which  has  been 

P^id  forr.     This  is  plain  from  the  concluding  paragraph  "so 

j^nch  of  said  excess  as  is  applied  to  make  up  such  deficiency, 

^^ng  been  paid  for  {i,  »^  having  been  paid  for  in  pursuance 

^lie  covenant  to  pay  for  deficiencies)  shall  not  be  paid  for 

again."     How  could  it  possibly  be  ascertained  how  much  of 

t\ie  excess  in  any  year  was  necessary  to  make  up  the  deficiency 

in  any  other  year,  and  how  could  the  necessary  amount  bo  so 

applied,  and  thus  have  been  paid  for^  unless  the  deficiency 

had  occurred  before  the  excess  was  produced  ?    It  must  be 

that  in  referring  to  the  deficiency  "  in  any  other  year,"  the 

parties  meant  the  deficiency  in  any  other  preceding  year. 

This  construction  harmonizes  all  parts  of  the  agreement.  It 
requires  the  lessee  to  pay  thirty  cents  per  ton  on  all  the  coal 
he  takes  out  in  every  year,  and  it  secures  to  the  lessor  a  min- 
imum rental  of  thirty  cents  on  100,000  tons  for  each  year, 
but  if  the  lessee  has  to  pay  for  any  deficiencies  as  rent,  the 
amounts  so  paid  are  to  bo  regarded  as  royalties  paid,  and  are 
to  be  set  off  against  royalties  on  any  subsequent  excess  over 
the  100,000  tons,  so  that,  the  lessee  shall  not  be  compelled  to 
pay  again,  a  royalty  which  has  once  been  paid.  When  he  has 
paid  for  a  deficiency  he  becomes  entitled  to  take  out  an  equal 
amount  of  excess  without  paying,  but  there  is  nothing  in  the 
dause  which  purports  to  excuse  him  from  paying  for  a 
deficiency  in  any  year  There  is  no  provision  for  reducing 
payments  for  deficiencies  by  off-set,  but  only  for  reducing  pay- 
ments for  excess  by  so  much  of  the  excess  in  any  year  as  shall 
be  applied  to  make  up  deficiencies  which  have  been  paid  for. 
These  views  would  lead  to  a  reversal  of  the  judgment  of 
the  General  Term  and  a  new  trial. 
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All  concur  with  Danforth,  J.,  except  Ruger,  Ch.  J.,  wlio 
concurred  witli  Rapallo,  J.,  dissenting,  and  Peckham,  J., 
taking  no  part. 

Judgment  affirmed. 


LoFHS  "Wood,  Appellant,  v.  Peter  B.  Amory,  Respondent. 

Ko  legal  duty  rests  upon  a  party  to  an  action,  in  whose  favor  a  judgment 
has  been  rendered  therein,  to  disclose  a  mistake  made  in  his  favor  to  his 
opponent ;  and  an  agreement  between  him  and  an  assignee  of  the  judg- 
ment to  keep  silent  as  to  the  mistake,  is  not  actionable  fraud. 

8uch  an  agreement  is  not  made  illegal  by  an  averment,  in  an  action  for 
alleged  fraud  that  it  was  made  pursuant  to  conspiracy  and  collusion 
between  the  parties;  the  complaint  must  show  an  unlawful  conspiracy, 
in  which  the  concealment  was  but  a  step,  and  must  specify  other  steps 
taken  which  were  unlawful. 

Mere  general  allegations  of  fraud  or  conspiracy  are  of  no  value  as  stating 
a  cause  of  action. 

A  mere  mistake  made  by  a  court  or  referee  in  rendering  a  decision  may 
not  be  remedied  upon  the  principles  applicable  to  mutual  mistakes  in 
transactions  between  parties. 

In  an  action  against  the  assignee  of  a  judgment,  the  complaint  in  which 
alleged  fraud  and  collusion  between  defendant  and  his  assignor  to  keep 
silent  as  to  a  mistake  made  by  the  referee  which  increased  the  amount 
of  the  judgment,  the  averments  of  the  complaint  showed  that  about 
the  time  of  the  argument  of  an  appeal  from  the  judgment,  and  some 
months  before  its  decision,  plaintiff  acquired  full  knowledge  of  the 
mistake,  and  yet  until  the  commencement  of  the  action,  over  four  years 
thereafter,  took  no  steps  to  correct  it,  but  paid  the  judgment  without 
protest  or  claim  in  any  way  of  the  existence  of  the  mistake,  and  no 
excuse  was  made  for  the  omission.  Held,  that  conceding  there  was  a 
cause  of  action,  it  did  not  survive  such  a  payment. 

(Submitted  March  11,  18S7;  decided  April  19.  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  31,  1878,  which  affirmed  a  judgment  in  favor 
ot  defendant,  entered  upon  au  order  sustaining  a  demurrer  to 
plaintiffs  complaint  herein. 

The  substance  of  the  complaint  is  set  forth  in  the  opinion. 
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Samtid  J.  Crooks  for  appellant.  The  general  jurisdiction 
of  a  court  of  equity  to  reform  or  set  aside  a  contract  on  the 
ground  of  mistake  includes  executed  as  well  as  executory  con- 
tracts. The  consummation  of  the  transaction  in  ignorance  of 
the  mistake,  and  without  laches  on  the  part  of  the  party 
injured,  gives  the  other  party  no  immunity  from  making 
recompense,  nor  does  it  deprive  the  court  of  the  power  to 
remedy  the  injustice.  {Paine  v.  Upton,  87  N.  Y.  327; 
Chapman  v.  City  of  Broohlyn^  40  id  381 ;  N.  Y.  Ins.  Co, 
V.  K  ir.  7/j,9.  Co.,  23  id.  357-361;  Haywood  v.  City  oj 
Buffalo,  14  id.  534 ;  Chapman  v.  City  of  Buffalo,  40  id. 
372.)  Fraud  vitiates  all  contracts  and  fraudulent  proceed- 
ings, and  equity  as  a  general  rule  will  relieve  against  all  deeds, 
writings  and  assurances,  also  against  all  judgments  and  decrees, 
which  liave  been  obtained  by  fraud  and  imposition.  {Wil- 
lard^s  Eq,  Jar.  145-160.)  The  facts  constitute  a  cause  of 
action,  and  autj:orize  the  interposition  of  this  court  to  relieve 
against  the  judgment  and  its  effect  and  to  decree  restitution. 
(Dederer  v.   Voorhis,  SI  K  Y.  153.) 

George  E.  Home  for  respondent.  This  action  liaving  been 
brought  to  review  a  judgment  recovered  in  a  court  of  compe- 
tent jurisdiction,  which  had  the  entire  subject-matter  in  dis- 
pute before  it,  on  the  ground  of  an  alleged  mistake  by  the 
court  in  arriving  at  the  amount  of  recovery,  and  an  excessive 
award,  which  judgment  had  never  been  reversed,  but,  on  the 
contrary,  had  been  aflBrmed  by  all  the  appellate  courts,  and 
paid  in  full  by  the  judgment  debtor,  cannot  be  maintained. 
{Marriott  v.  Hampton,  7  T.  R.  69  ;  Walker  v.  Ames,  2  Cow. 
428 ;  Leonard  v.  Wilkins,  9  Johns.  232 ;  Plattner  v.  Besi, 
Hid.  .530;  White  v,  MerriU,  7  N.  Y.  355;  Farrington  v. 
Ballard,  40  Barb.  517 ;  Binck  v.  Wood,  43  Barb.  315  ;  6  id. 
308;  15  id.  646;  Le  Guen  v.  Goicvemeur,  1  Johns.  Cases, 
437.) 

Pkckham,  J.  The  questions  herein  arise  upon  a  demurrer 
to  tlie  plaintiff's  complaint.  The  plaintiff,  in  his  complaint, 
alleged  that  prior  to  October  1,  1860,  one  Austin  Packard, 
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commenced  an  action  against  him  which  was  duly  referred, 
and  on  that  date  the  referee  reported  in  favor  of  Packard  and 
judgment   was  entered   in   favor  of    the   latter  for  ne<irlv' 
$30,000.     On  appeal  by  the  defendant  therein,  the  judgment 
was  modified  by  the  General  Term  and  so  aflSrmed,  and  the 
defendant  then  and  about  December  8,  1864,  appealed  to  the 
Couii;  of   Appeals,  and  the  judgment  was  affirmed  in  the 
Commission  of  Appeals  in  January,  1873.    That  Amory^  this 
defendant,  previous  to  the  entry  of  the  first  judgment  became 
the  owner  of  the  claim  which  Packard  had  been  prosecuting^ 
against  this  plaintifE  up  to  that  time,  and  succeeded  to  tli;^ 
interest  of    Packard,   and   prior  to  the    judgment  of    the 
Commission  of  Appeals  he  had  been  made  the  party  plaintiff 
in  such  action.     That  such  judgment  was  entered  on  or  about 
January  3,  1873.     That  the  judgments  have  all  been  paid 
through  executions  duly  issued  to  enforce  the  same.     That  in 
or  about  the  month  of  May,  1872,  this  plaintiff  fii-st  was 
advised  of  the  existence  of  the  mistake  hereinafter  spoken  of 
and  of  the  means  of  verifying  the  same,  and  that  such  mistake 
dfd  not  appear  from  any  of  the  records  in  that  action  and 
could  only  be  shown  by  evidence  aliunde.     That  the  action 
was  brought  to  compel  an  accounting  by  this  plaintiff,  with 
Packard,  and  on  the  trial  and  in  making  up  his  report  the 
referee    made    two   mistakes   of  fact   which    increased   the 
judgment  against  this  plaintiff,  by  the  amount  of  more  than 
$10,600  at  the  date  of  the  report  in  August,  1860,  and  these 
errors  of  fact  became  a  part  of  and  entered  into  the  judgment 
above  spoken  of,  and  remained  forever  uncorrected,  and  the 
amount  thereof  was  fully  paid,  to  the  defendant  herein,  with 
interest  from  date  of  the  report.     That  these  errors  of  fact 
were  wholly  attributable  to  the  inadvertence  of  the  referee. 
That  at  the  time  of  the  filing  of  the  report,  Packard  knew  of 
these  mistakes  of  fact  made  by  the  referee  and  concealed  his 
knowledge  from  the  referee  and   from  the  plaintiff  herein 
with  intent  to  deceive  and  defraud  the  plaintiff.     That  this 
error  was  so  concealed  by  Packard  until  May,  1872,   when 
Packard  having  quarreled  with  his  assignee  Ainory,  made  an 
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affidavit  in  proceedings  in  that  action  and  therein  disclosed 
the  mistakes  spoken  of.  That  at  the  time  of  the  transfer  of 
the  daini  bj  Packard  to  Amory,  and  at  the  time  when  tlie 
latter  was  siibstitated  as  a  party  plaintiff,  he  well  knew  these 
mistakes  of  fact  had  been  made  by  the  referee  and  for  the 
purpose  of  defranding  this  plaintiff,  he  has  at  all  times 
concealed  the  same  from  this  plain  dff,  and  that  Packard  and 
Amory  coUnded  and  conspired  together  so  to  do  for  the 
purpose  of  defrauding  the  said  plaintiff,  to  the  extent  of  these 
errors  to  the  end  that  they  might  profit  thereby 

The  plaiutiff  then  demanded  as  relief  that  the  judgment, 
as  affirmed  by  the  Commission  of  Appeals,  should  be  modified, 
60  that  the  sum  of  ten  thousand  and  some  odd  dollars,  with 
interest  from  August  16,  1860,  etc.,  might  bo  adjudged  to 
Imve  been  included  in  said  judgment  by  a  mistake  of  fact 
and  such  judgment  should  be  declared  to  be  erroneous  to  that 
extent  Also,  that  this  plaintiff  might  recover  from  the 
defendant  the  sum  al)ove  named,  etc.,  besides  costs,  and  for 
snch  other  or  further  relief  as  might  be  just 

The  defendant  demurred  to  this  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  has  been  sustained  at  the  Special  and 
General  Terms,  and  from  the  judgment  of  affirmance  the 
plaintiff  has  appealed  to  this  court 

The  allegations  of  fraud  made  against  Packard  and  defend- 
ant simply  assert  a  failure  on  the  part  of  either  to  inform 
the  plaintiff  of  the  existence  of  the  mistake.  There  is  no 
allegation  that  either  resorted  to  any  misrepresentations  or 
had  reconrse  to  any  artifice  to  prevent  the  disclosure  to  the 
plaintiff,  or  that  either  did  anything  whatever  towards  con- 
cealment beyond  the  bald  and  naked  failure  to  give  this 
information  to  him 

If  this  failure-  were  not  m  and  of  itself  a  fraud,  it  is  not 
made  so  by  alleging  that  it  was  induced  by  a  desire  to  deceive 
and  defraud  the  plaintiff.  ( Van  Wed  v.  Winston,  115  U  S. 
228^  It  was  not  a  fraud  unless  there  was  some  legal  duty 
resting  upon  the  defendant  to  make  the  disclosure- 
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It  may  be  that  in  faro  conscientiw  the  disclosure  should 
have  been  made,  but  unless  a  party  has  the  right  to  this 
information  not  Only  in  that  forum  but  juris  et  dejure^  the 
withholding  of  it  cannot  be  classed  as  a  legal  fraud.  (1  Story 
Eq.  §  27  et  seq,)  I  can  see  no  such  right  here.  There  must 
be  some  relation  of  trust  and  confidence  existing  between  the 
parties  upon  which  to  build  the  duty  to  disclose  before  the 
right  to  a  disclosure  can  be  enforced  by  the  courts.  As  has 
been  said,  it  is  not  always  easy  to  define  when  this  relation  of 
trust  and  confidence  exists,  but  there  is  no  difficulty  in  deny- 
ing its  existence  liere.  If  there  ever  were  a  case  where  no 
such  trust  could  be  supposed,  it  is  that  of  adverse  parties  to 
a  contested  lawsuit. 

No  additional  strength  is  given  to  the  allegation  of  fraud 
by  stating  that  Packard  and  defendant  colluded  and  conspired 
together  to  conceal  the  fact  for  the  purpose  of  defrauding 
the  plaintiff.  If  there  were  no  duty  resting  on  either  to  dis- 
close tlie  fact,  each  had  the  right  to  agree  to  be  silent.  The 
agreement  to  be  silent  where  each  has  the  right  so  to  be,  is 
not  made  illegal  by  alleging  that  it  was  done  pursuant  to 
conspiracy  and  collusion  between  the  parties,  without  going 
further  and  showing  that  the  concealment  was  but  one  step 
in  carrying  out  a  conspiracy  which  was  unlawful,  and  it  must 
be  shown  that  it  was  unlawful  and  how,  and  what  the  steps 
were  which  were  illegal  or  fraudulent.  Mere  general  allegar 
tions  of  fraud  or  conspiracy  are  of  no  value  as  stating  a  cause 
of  action,  ( Van  Wed  v.  Winston^  supra;  CoJm  v.  Qddmanj 
76  ]Sr.  Y.  284;  Knapp  v.  City  of  Brooklyn,  97  id.    520.) 

The  idea  of  a  mutual  mistake  existing  between  the  parties, 
it  seems  to  us,  is  equally  idle  upon  the  allegations  in  this 
complaint.  The  mistake  was  wholly  that  of  the  referee, 
unaided  and  uninfluenced  by  either  party.  That  there  may 
not  be  relief  given  in  some  form  when  such  a  mistake  exists, 
we  are  far  from  saying,  but  not  upon  the  principles  applicable 
to  transactions  between  persons  who  in  the  course  of  the 
business  make  a  mutual  mistake  of  facts  upon  which  their 
transaction  is  based,  and  it  is  clear  that  a  mere  mistake  of  a 
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referee  or  court  in  its  decision,  could  not  be  remedied  in  such 
an  action  as  this.  Assuming,  however,  that  a  case  of  fraud 
or  mistake  or  both  were  made  out  on  this  complaint,  yet  it  is 
shown  therein  that  the  plaintiff  had  full  knowledge  of  all 
the  facts  about  the  time  the  case  was  argued  in  tlie  Commission 
of  Appeals,  and  months  before  the  decision  of  tlie  case  by  that 
court,  and  yet  from  the  time  when  he  acquired  such  knowledge 
up  to  the  time  of  the  commencement  of  this  action  in  1876, 
BO  far  as  appears  from  the  complaint,  he  took  no  step,  made 
no  protest  or  claimed  in  any  way  the  existence  of  k  mistake 
or  fraud,  and  in  the  most  perfect  silence  he  paid  the  executions 
(some  time  in  1873)  issued  upon  the  judgments^  and  he  gives 
no  excuse  for  such  silence,  or  for  the  payment  of  the  judg- 
ments with  this  knowledge  and  without  the  least  effort  made 
to  correct  the  mistake  or  to  expose  the  fraud  and  escape 
from  the  payment  of  the  money  based  upon  its  successful 
accomplishment. 

Under  these  circumstances  we  cannot  see  but  that  this  pay- 
ment was  substantially  a  voluntary  payment  after  knowledge 
of  all  the  facts,  and  no  cause  of  action  could  survive  such  a 
payment. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgement  affirmed. 


Alfred  H.  Smfth  et  al.,  Respondents,  v   Hbnbt   Clews, 
Impleaded,  etc.,  Appellant. 

Pontiffs  were  dealers  in  diamonds.  M.  was  also  a  dealer,  doing  busi- 
ness by  procuring  diamonds  from  larger  dealers  to  sell  to  his  customers. 
Plaintiffs,  on  being  informed  by  M.  that  he  had  a  customer  for  a  pair 
of  diamond  ear-knobs,  delivered  a  pair  to  him,  taking  a  receipt  which 
stated  that  they  were  received  by  M.  on  approval  to  show  to  his  custo- 
mers, to  be  returned  to  plaintiffs  "  on  demand."  M.  sold  the  diamonds 
to  defendant  0.  who  purchased  in  good  faith,  supposing  M.  to  be  the 
owner.    C.  had  previously  purchased  from  JM.  two  pairs  of  diamond 
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earrings  obtained  m  the  same  way  from  plaintiffs  and  paid  for  by  C  In 
an  action  to  recover  possession  of  the  ear  knobs,  held,  that  plaintiffs  con 
ferred  on  M  the  power  to  sell,  and  C.  acquired  a  good  title  iis  agamst 
them,  that  the  agreement  in  the  receipt  to  return  the  diamonds  on 
demand  meant  a  return  in  case  they  were  not  sold  before  a  demand. 
SmWb  V   CleiQS  (33  Hun,  501)  reversed 

(A-rgued  March  14,  1887  .  decided  April  19.  1887.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  12,  18S4,  which  affirmed  a  judgment  in  favor  of 
plaintitt's  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial.     (Reported  below,  83  II un,  501.) 

The  nature  of  the  action  and  the  material  lacts  are  stated 
in  the  opinion. 

Albert  A,  Ahhott  for  appellant.  Authority  to  one  to  act 
for  another  need  not  be  conferred  in  words.  It  may  be 
inferred  from  the  course  of  business  and  employment,  and 
from  the  fact  that  similar  transactions  of  the  assumed  agent 
hav.e  been  acquiesced  m,  or  repeatedly  recognized,  by  the 
principal,  as  done  by  his  authority.  {People  v.  Bk,  of  N, 
Am.^  75  N.  Y  54,  59.)  Where  personal  property  is  delivered 
to  another,  thereby  clothing  him  with  the  indtGia  of  title,  or 
permitting  him  truthfully  to  assert  that  he  has  it,  and  upon 
such  assertion  to  dispose  of  it  to  innocent  persons  for  value, 
the  parties  so  delivering  must  lose,  as  against  those  who  have 
paid  their  money  in  good  faith  relying  upon  the  acts  of  the  lli-st 
owners.  {Parker  v  Boaster,  86  N.  Y  586,  595,  596;  Bark- 
nes8  V  Russell^  118  IT.  S.  663;  Fitzgerald  v.  Fuller,  19 
Hun,  180  ) 

Charles  H.  Woodbury  for  respondents  It  is  possible  for 
one  to  deliver  a  chattel  to  a  person  with  liberty  to  show  it  to 
a  third  pei*son  without  thereby  authorizing  a  sale  to  such  third 
person.  Parties  may  stipulate  in  whom  shall  be  the  title  of 
personal  property  {Uurd  v  Cook^  75  N  Y  454,  458; 
Brown  V    Mos8^  70  id.  465,  472,  473  )     The  legal  rol*tion 
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between  the  parties  was  that  of  bailor  and  bailee.  {MaUory 
^.  Willis,  4  Comst.  85  ;  Foster  v.  PeUilone,  3  Seld.  433 ; 
Spraights  v.  Ilawley,  39  N.  Y.  441 ;  Ash  v.  Putnam,  1  Hill, 
302;  Paddon  v.  Taylor,  44  N.  Y.  371,  376;  PeopU  v  BJc 
^f  N,  A..  75  id.  547,  561,  562 ;  (hggill  v  Ear^d  <&  K 
II  £.  R  Co,,  3  Gray,  549;  Deshon  v  Bigdow,  8  id.  1S9, 
160,;  narkness  v.  R^^aeU,  118  U  S  663.)  To  constitute  an 
estoppel  as  against  the  true  owner  he  raiist  have  dene  some- 
thing more  than  entrust  the  possession  to  another,  and  the 
purchaser  must  have  known  what  that  something  was  and 
relied  upon  it  before  he  can  say  he  was  induced  by  the  true 
owner  to  part  with  his  money  by  the  acts  or  appearance  of 
acts  of  the  true  owner.  {People  v.  B^Jc  of  Jf.  A.,  75^^.  Y. 
517,  560,  562.)  Even  a  bailee,  who  is  to  pay  a  fixed  price  for 
tlie  article,  in  case  he  does  not  return  it,  does  not  acquire  the 
tide,  but  IS  liable  therefor  to  the  owner  in  trover.  (Person  v. 
Civer,  29  How.  Pr  432.)  Nor  can  he  convey  a  good  title  to 
a  hona  fide  purchaser  for  value  as  against  the  owner,  ( West- 
wit  V.  Thompson,  18  N.  Y.  363;  Boon  v.  Moss,  70  id  465, 
472,  473;  Ballard  v.  Bargett^  40  id.  314  ;  Austin  v.  Dye, 
46  id.  500;  Comer  v  Cunningham,  77  id.  391 ;  Barnard  v. 
CampbeU,  55  id.  456 ;  Puffer  v.  Reeve,  35  Hun,  480  ;  Fitz 
(jerdd  v.  Fuller,  19  id.  180;  Fleeman  v.  McEean,  25  Barb. 
474;  Benjamin  on  Sales,  [4  Am.  ed.]  §  595;  KnowUon  v. 
Sprmg,  10  Week.  Dig.  81 ,  Bulkley  v.  Matthews,  12  id.  229  ; 
/.  cfe  M  M'fg  Co.  V.  Burr,  16  id.  415.)  The  fact  that  the 
defendant  was  not  in  possession  of  the  diamonds  at  the  time 
when  the  demand  was  made  upon  him,  does  not  relieve  him 
from  liability.  {BameU  v.  Selling,  70  N.  Y.  493  ;  Nichols  v. 
Michaels,  23  id.  264,  268 ;  Jones  v.  Dowle,  9  M.  &  W.  19  , 
Pease  v  Smith,  61  N.  Y.  477  ;  Boyce  v.  Brockavny,  31  id. 
490,  McGoldrick  v.  Willits,  52  id.  612,  620;  Spraigkts  v. 
Ilawley,  39  id  441.)  Where  there  is  no  assumption  of 
ownership  or  other  act  inconsistent  with  the  title  of  the  true 
owner,  there  is  no  conversion.  (  Whitiiey  v.  Slauson,  30 
Barb.  276;  Andrews  v.  Shattuck,  32  id.  396;  Pease  v. 
Smith,&\  N  Y.  477,  Osbornv,  Schench  S3  id-  201.) 
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PsoKHAM,  J.  This  is  an  action  under  the  Code  to  obtain 
the  delivery  of  personal  property  alleged  to  belong  to  plaintiflEs 
and  to  be  wrongfully  withheld  by  defendant. 

The  plaintiffs  had  a  verdict  which  was  aliiniicd  at  General 
Term  and  the  defendant  has  appealed  here.  The  plaintiflFs 
claimed  to  be  the  owners  of  what  they  called  a  pair  of  diamond 
ear-knobs,  of  the  value  ol  $1,400, which  came  into  the  possession 
of  defendant,  as  shown  by  the  evidence, in  the  following  manner 

Elijah  Miers  was  a  dealer  in  diamonds  in  New  York.  His 
business  was  to  procure  diamonds  from  the  larger  dealers  and 
sell  them  to  his  customers.  Before  the  13th  of  January,  1879, 
he  had  procured  from  an  authorized  agent  of  the  plaintiffs,  a 
pair  of  diamond  earrings  which  on  that  day  he  had  sold  to  the 
defendant,  for  $300,  and  had  received  the  check  of  defendant, 
payable  to  his  order  in  payment  therefor. 

Before  the  23d  day  of  January,  1879,  Miers  had  procured 
another  pair  of  earrings  from  plaintiffs'  said  agent,  and  sold 
them  on  that  day  to  defendant  for  $450,  receiving  in  payment 
the  first  pair  of  earrings  and  the  check  of  defendant,  for  the 
balance  of  $150. 

Miershad  paid  to  plaintiffs'  agent,  the  price  of  these  diamonds 
after  the  sale  to  defendant.  The  defendant  had  purchased 
them  in  good  faith  from  Miers  assuming  him  to  be  the  owner. 
He  intended  the  first  pair  as  a  present  for  his  wife,  but  when 
shown  to  her  she  preferred  a  more  expensive  pair,  and  hence 
the  second  purchase. 

These  also  proved  unacceptable,  and  it  was  some  time  after 
their  purchase  by  defendant  before  the  diamonds  in  question 
were  presented  to  him  for  purchase,  he  having  in  the  mean 
time  kept  the  second  pair,  and  upon  the  purchase  of  the 
diamonds  in  question  of  the  same  man  Miers,  lie  gave  back 
the  second  pair  and  paid  $650  in  addition,  thus  making  up 
$1,100,  the  purchase-price  of  these  last  diamonds. 

There  is  no  question  of  the  bona  fides  of  this  series  of  pur- 
chases bv  the  defendant.  The  evidence  is  uncontradicted  as 
to  the  manner  in  which  Miers  obtained  the  last  diamonds 
from  the  plaintiffs. 
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They  liad  delivered  them  to  Plumb,  the  diamond  broker, 
who  had  delivered  the  other.diamonds  to  Miers.  One  of  the 
plaintiffs  was  asked  how  it  happened  that  he  delivered  these 
diamonds  to  Plumb,  and  he  testified  that  he  could  not  say 
whether  it  was  at  Miers'  request  or  not,  but  that  Miers  had 
called  on  him  before  he  delivered  them  to  Plumb  and  had  said 
to  him  that  he  had  a  customer  for  a  pair  of  diamond  ear-knobs, 
and  although  the  plaintiff  could  not  say  that  he  told  Miers 
that  he  would  send  him  the  diamonds  through  Plumb,  yet  ho 
says  he  stated  to  Plumb  that  he  would  do  so,  and  he  did  do 
80,  and  he  authorized  Plumb  to  deliver  the  diamonds  to  Miers 
and  that  that  is  the  way  Miers  got  them.  Th«  witness  also 
said  he  knew  Miers  ]iad  the  diamonds  in  his  possession  imme- 
diately, that  they  were  taken  from  the  plaintiffs'  otfice  and 
delivered  to  Miers  by  Plumb ;  they  were  delivered  to  Plumb 
on  the  12th  of  April,  and  by  him  to  Miers  on  that  day. 
When  Plumb  delivered  them  to  Miers  he  took  from  him  a 
receipt  in  this  form  . 

"Nkw  York,  April  12,  1879 
"Received  from  Alfred  IT.  Smith  &  Co.  by  their  repre- 
sentative, B  W  Plumb,  a  pair  of  single  stone  diamond  ear- 
rings lOJ  carats,  of  the  value  of  fourteen  hundred  dollars,  on 
approval,  to  show  to  my  customers,  said  knobs  to  be  returned 
to  said  A.  H.  Smith  &  Co.  on  demand 

"E.  MTEES." 

Having  thus  become  possessed  of  the  diamonds,  Miers,  as 
has  been  stated,  sold  them  to  defendant,  and  the  question  is, 
did  he  get  a  good  title  as  against  the  plaintiffs? 

Taking  the  undisputed  evidence  and  reading  this  receipt  in 
the  light  thereof,  we  cannot  resist  the  conclusion  that  the 
plaintiffs  conferred  upon  Miers  the  power  to  sell  these 
diamonds  and  of  course  to  give  a  good  title,  and  therefore  the 
court  should  have  directed  a  veixlict  for  the  defendant. 

The  plaintiffs  were  dealers  in  diamonds  and  they  knew 
Miera  and  that  he  was  engaged  in  the  business  of  a  diamond 
dealer — a  seller  of  the  stones  to  whomever  he  chose. 

They  had  on  two  former  occasions  intrusted,  through  their 
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ngeut,  diamonds  to  Miers,  who  had  sold  tliem  and  acconnted 
for  the  proceeds  of  the  sale  without  any  fault  being  found  so 
far  as  appeara  on  account  of  any  lack  of  authority  to  sell. 

They  were  informed  by  Miers  on  this  particular  occasion, 
■I  j  that  he  had  a  customer  for  a  pair  of  diamond  earrings  and  these 

1   3  diamonds   were   then    intrugted   to   Miers   by  the  plaintiflfs, 

I  J  tlirough  their  agent,  Plumb      Upon  taking  them  Miers  gave 

tlie  receipt  spoken  of.  Now,  upon  these  facts,  what  other 
meaning  can  be  attached  to  that  receipt  than  that  Miers  had 
power  to  take  these  diamonds,  show  them  to  his  customer, 
nn<l  if  approved  of  by  the  customer  sell  them  to  him  ?  The 
fact  that  Miers  agreed  to  return  them  to  plaintiffs  on  demand 
must  be  construed  witli  reference  to  the  obvious  purpose  for 
which  the  diamonds  were  intrusted  to  him,  viz,  that  of  a  sale, 
mid,  so  construed,  the  plain  meaning  is  that  if  not  already  sold, 
the  plaintiffs  had  the  right  to  demand  a  return  of  the  diamonds 
any  time  and  Miers  would  then  be  bound  to  return  them.  The 
information  given  to  plaintiffs,  by  Miere,  that  he  (Miers)  had 
a  customer  for  a  pair  of  diamond  ear-knobs,  is  susceptible  of 
no  other  interpretation  than  that  he  had  a  customer,  who 
wanted  to  buy  a  pair.  Under  such  circumstances  what  could 
a  dealer  in  diamonds  mean  by  intrusting  them  to  another 
dealer  who  had  a  customer  who  wanted  to  buy  them,  and  who 
came  to  this  dealer  for  the  purpose  of  being  supplied  by  hira 
with  diamonds  of  a  kind  which  his  customer  wanted  to  buy? 

Enlightened  by  these  facts,  the  interpretation  of  the  receipt 
signed  by  Miers  is  an  easy  matter.  It  can  mean  nothing  else 
than  an  authority  to  sell  the  stones  to  the  customer  if  they  met 
Ills  approval,  and  if  not  actually  sold  before  demand  made, 
they  should  be  I'eturned  to  the  plaintiffs  upon  such  demand. 

This  conclusion  as  to  what  was  the  actual  authority  given  to 
Miers,  does  not  in  the  least  affect  the  propriety  of  the  decisions 
cited  by  the  counsel  for  the  respondents  and,  in  the  opinion 
of  the  court  at  General  Term,  to  the  effect  that  one  intrusted 
simply  with  the  possession  of  personal  property,  with  no 
power  to  sell  or  pass  title,  cannot  give  title  to  the  property 
even  to  a  bona  fide  purchaser  for  value.      The  question  here 


\ 


188:.]  Jabyis  v.  Schakteb.  289 

Statement  of  case. 

ifi  simply,  what  was  the  authority  with  which  the  man  Miers 
^^^as  clothed,  and  npon  the  andisputed  evidence  in  the  case,  we 
I^old  it  was  an  authority  to  sell. 

The  judgment  of  the  General  Term  and  of  the  Circuit 
^ould  be  reversed  and  a  new  trial  ordered,  costs  to  abide 
«vent. 

All  concur. 

Judgment  reversed. 


ViLLiAM  Jabvis,  Respondent,  v.   Adolphus   C.  Sohaefeb, 
•  Appellant. 

^e  fact  that  one  employing  a  broker  to  sell  property  is  acting  as  agent 
A>r  another  does  not  discharge  him  from  liability  for  the  broker's  com- 
Missions;  if  the  agency  was  not  disclosed,  or  if  it  was  disclosed  and 
^^e  as^nt  undertook  to  be  personally  bound,  he  is  liable. 

^ch  24.X1  undertaking  may  be  inferred  from  the  fact  that  the  agent  con- 
tracted in  his  own  name  without  qualification. 

Where  ^  broker  is  employed  by  both  vendor  and  purchaser,  neither  can 
^f  use  compensation  if  it  was  promised  with  full  knowledge  that  the 
br'okej.  ijgj^j  jjjg  s&me  relation  to  the  other  party. 

IntLix  ^^c^tion  by  a  broker  to  recover  his  compensation  in  effecting  a  sale, 
woex-e  the  fact  of  the  employment  is  put  in  issue,  evidence  is  not  com- 
P^^^ot  on  the  part  of  defendant  that  he  employed  and  paid  another 

^^^Staed  March  14,  1887;  decided  April  19.  1887.) 

-^^i^EAL  from  judgment  of  the  General  Term  of  the  Court 
^  ^^mmon  Pleas  in  and  for  the  city  and  county  of  New 

^^k»  entered  upon  an  order  made  November  13, 1882,  which 
^«&rmed  a  judgment  in  favor  of  plaintiff  entered  upon  a 
^^^dict  and  affirmed  an  order  denying  a  motion  for  a  new 

trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
:^  the  opinion. 

frank  E.  BloGhweU  for  appellant.    When  a  person  con- 
inu^  as  the  agent  of  another,  and  the  fact  of  his  agency  is 
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known  to  the  person  with  whom  lie  contracts,  the  principal 
alone,  and  not  the  agent  is  responsible.  {Bonynge  v.  Fields 
81  N.  Y.  159,  160;  CoveU  v.  Hart,  14  Hun,  254;  Bonynge 
V.  Waterhui'y,  12  id.  534.)  A  person  claiming  a  commission 
upon  a  sale  of  real  estate  must  show  an  employment,  and  that 
the  sale  was  made  by  means  of  his  efforts  or  agency.  {Svssdorf 
V.  Schmidt,  55  N.  T.  319,  321 ;  Sibbald  v.  Beth.  Iron  Co.,  83 
id.  378,  383  ;  Briggs  v.  Rowe,  4  Keyes,  424.)  Where  nego- 
tiations are  begun  with  a  broker,  but  abandoned  by  him,  and 
a  sale  is  subsequently  effected  either  by  the  owner  or  a  second 
broker  to  the  same  party,  the  original  broker  is  entitled  to  no 
compensation.  {Wylie  v.  Mar.  Nat.  Bk.,  61  N.  Y.  415  ; 
Ludlow  V.  Carman^  2  Hill,  107 ;  Chandler  v.  Button,  5  Daly, 

112  ;  Bennett  v.  Kidder,  id.  512;  Briggs  v.  Rowe,  4  Keyes, 
424,  447.)  The  testimony  of  plaintiff  that  he  was  acting  as 
broker  for  Streeter,  and  the  plaintiff  at  the  same  time,  defeats 
his  right  to  recover  in  this  case,  unless  previous  to  the  con- 
sumation  of  the  transaction  he  fully  disclosed  the  fact  of  his 
agency  to  the  defendant.  {Murray  v.  Beards  4  Cent.  Rep. 
129;    Carman  v.   Beach,   63   N.    Y.   97;   Rice  v.    Wood, 

113  Mass.  133;  Walker  v.  Osgood,  98  id.  348;  Famsworth 
V.  Hemmer,  1  Allen,  494 ;  Wathin^  v.  CoriaaU,  1  E.  D.  Smith, 
65 ;  Yanderpoel  v.  Reaves,  2  id.  170 ;  Moore  v.  Mandelbaum, 
8  Mich.  433 ;  Eoerheart  v.  Searle,  71  Penn.  St.  256  ;  Durdop 
V.  Richards,  2  E.  D.  S.  181.) 


Henry  Daily,  Jr.,  for  respondent.  After  a  fair  and  honest 
trial  where  there  is  much  testimony  on  the  questions  of  fact,  and 
there  is  no  misdirection  of  the  jury  by  the  court,  the  verdict 
will  not  be  set  aside  because  the  court  would  have  come  to  a 
different  conclusion  from  ♦^^liat  of  the  jury  on  the  force  and 
weight  of  the  evidence.  {PcHhamus  v.  Mayor,  etc.,  7  Rob. 
491;  Williams  v.  Vanderhilt,  29  Barb.  491;  MacJcey  v. 
N.  T.  C  R.  R.  Co.,  27  id.  528 ;  Fleming  v.  Smith,  44  id. 
554.)  The  preponderance  of  evidence  must  be  overwhelming 
to  induce  a  court  to  disturb  the  verdict  of  a  jury.  {Morse  v. 
Sherill,  63  Barb.  21 ;  Cxdver  v.  Avery,  7  Wend.  384.)     The 
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verdict  in  cases  of  conflict  of  testimony  can  only  be  set  aside 
when  the  case  itself  presents  the  evidence  that  the  jury 
must  have  been  influenced  by  passion,  prejudice  or  mistake. 
{Morse  v.  SAerill,  63  Barb.  21 ;  Culver  v.  Avery ^  7  Wend. 
384  i  Wallaces.  PaUeraon,  29  How.  170 ;  Clark  v.  Mech.  BJc^ 
8  Daly,  481;  Murphy  v.  Baker ^  3  Rob.  4,  5;  Funaon  v. 
FefcA,  7  id.  392 ;  Herman  v.  Keppell,  8  Week,  Dig.  177.) 
It  is  the  province  of  the  jury  to  weigh  and  determine  con- 
flicting evidence,  and  the  court  should  not  set  aside  their 
verdict  which  determines  on  one  side  or  other.  {Brooke  v. 
Uoore^  67  Barb.  393  ;  Staffrrrd  v.  Leary^  43  How.  40 ;  Duncan 
V.  BaUleey  3  Alb.  L.  J.  &0  )  The  respondent  was  employed 
by  both  Schaefer  and  Streeter,  and  in  bringing  them  together 
was  a  mere  middleman,  and  they,  having  consummated  an 
exchange,  he  became  entitled  to  recover  commissions  from 
both.  {Seigel  v.  OouLd^  7  Lans.  179 ;  Paley  on  Agency,  §12; 
Storey  on  Agency,  §  31 ;  Rupp  v.  Sampson  16  Gray,  398 ; 
Redfield  v.  Legg^  38  N.  Y.  212 ;  Balheimer  v.  Beichardt,  65 
How.  414;  Bowe  v.  Stephens,  53  N.  T.  621.) 

Danfobth,  J.  The  plaintiff  sued  for  commissions  earned, 
as  he  alleged,  upon  employment  by  the  defendant  to  effect  a 
sale  or  exchange  of  certain  real  estate  at  Bed  Hook.  He 
recovered  judgment.  This  was  aflSrmed  by  the  General  Term, 
and  the  defendant  now  appeals,  making  in  this  court  the  fol- 
lowing points : 

First  That  he  was  not  the  owner  of  the  property  referred 
to,  and  so  informed  the  plaintiff,  at  the  same  time  disclosing 
the  name  of  the  owner  for  whom  he  was  acting. 

Second.  That  the  plaintiff  was  not  the  procuring  cause  of 
the  sale  or  exchange  made. 

Third.  That  the  plaintiff  was  at  the  same  time,  but  without 
the  knowledge  of  the  defendant,  acting  as  agent  for  the  other 
party  to  the  trade. 

Fourth.  That  one  F.,  also  a  broker,  was  employed,  and  the 
court  erred  in  excluding  (against  objection)  evidence  that  he 
paid  F.  full  commissions. 
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The  defendant  moved  to  dismiss  the  complaint  upon  the 
grounds : 

^'Firat  Tnat  defendant,  having  stated  that  his  wife  owned 
the  property,  he  was  a  known  agent  and  a  recovery  could  not 
be  had  against  him. 

^^  Second.  That  the  employment  of  the  plaintiff  by  Mr. 
Streeter,  not  being  disclosed  to  the  defendant,  is  a  fact  which 
precludes  plaintiff's  recovery. 

"  Third.  That  the  evidence  shows  that  the  trade  was  not 
consummated  by  the  plaintiff." 

The  motion  was  denied,  and  the  trial  judge  in  submitting 
the  case  to  the  jury  directed  them  to  inquire : 

jFirst.  Which  of  these  brokers  was  the  procuring  cause  of 
the  sale,  in  other  words,  which  of  these  men  brought  the  sale 
about,  saying:  "There  is  no  doubt  of  the  employment  of 
Jarvis  by  Schaefer.  The  question  is  whether  Jarvis  brought 
the  sale  about.  Was  he  the  means  by  Avhich  Streeter  and 
Schaefer  came  together,  and  did  Mr.  Jarvis's  action  result  in 
the  effecting  of  the  sale  ? "  He  also  called  attention  to  the 
defendant's  claim  that  F.  was  the  efficient  cause,  and  instructed 
the  jury  in  substance  that  the  plaintiff  could  not  recover 
unless  they  found  that  the  plaintiff  actually  produced  the 
purchaser.  He  was  not  asked  to  charge  differently,  nor  to 
charge  upon  any  other  question,  and  no  exception  was  taken 
to  the  charge  as  made.  The  verdict  answered  the  question 
addressed  to  the  jury  in  the  affirmative,  and  we  have  only  to 
see  whether  the  trial  court  erred  in  refusing  to  dismiss  the 
complaint. 

If  it  be  a  fact  that  the  legal  title  to  the  property  was  in  the 
wife  of  the  defendant,  it  would  not  follow  that  the  plaintiff 
could  not  recover  in  this  action.  There  is  evidence  that  the 
defendant  represented  himself  as  owner,  and  as  such  that  he 
put  the  property  into  the  plaintiff's  hands  to  sell  or  exchange, 
knowing  at  the  time  he  did  so  that  the  plaintiff  was  a  broker 
and  that  he  **  expected  a  commission  ;"  that  the  defendant  at 
the  time  responded,  "  that  is  all  right ;  that  he  always  paid 
a  commission  and  expected  to  pay  it."     The  price  was  fixed 
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by  the  defendant  at  $20,000.  The  usual  coinmisBions  were 
proven  to  be  two  and  one-half  per  cent  or  $500.  If  the 
defendant  was  in  fact  dealing  in  behalf  of  his  wife,  it  does 
not  conclusively  appear  that  he  so  stated,  or  that  he  assumed 
to  act  in  any  other  than  an  individual  capacity.  But  in  any 
view  of  the  evidence,  even  his  own,  and  although  he  told  the 
plaintiff  tliat  Mrs.  Schaefer  was  the  owner,  the  question 
would  still  be  as  to  whom  the  plaintiff  gave  credit — to  the 
wife,  or  to  the  defendant. 

In  one  aspect  of  tlie  evidence  there  was  no  disclosure  of 
his  agency,  and  prima  facie  the  agreement  was  his  own,  and 
he  was  bound  personally.  If  there  was  evidence  tending  to  a 
different  conclusion  it  should  have  been  submitted  to  the 
jury.  The  defendant  did  not  request  it,  but  by  his  own 
motion  left  it  to  the  trial  judge.  In  either  view  whether  the 
defendant's  agency  was  disclosed  or  not,  he  became  personally 
bound  if  he  undertook  to  be  so,  and  this  might  be  inferred 
from  the  fact^that  he  contracted  with  the  plaintiff  in  his  own 
name  and  without  any  qualification. 

Nor  can  it  be  said  as  matter  of  law  that  the  employment  of 
the  plaintiff  by  the  other  party  was  not  disclosed  to  the 
defendant,  and  while  it  may  be  difficult  even  for  a  broker  to 
serve  with  equal  efficiency  two  masters,  neither  of  them  can 
complain,  nor  refuse  compensation  if  it  was  promised  when 
fully  informed  that  his  agent  held  the  same  relation  to  the 
adverse  dealer.  Nor  is  there  in  such  a  contract  as  the  present 
much  danger  that  either  one  will  be  prejudiced  by  the  dual 
character  of  the  broker.  The  principals  themselves  agreed 
upon  the  terms  of  sale  or  exchange,  and  became  indebted  to 
him  for  procuring  an  actual  buyer  or  vendor,  as  the  case  may 
he.    [Suaadorf  V.Schmidt,  hh^.Y.ZX^.) 

The  jury  found  that  the  plaintiff  brought  about  the  sale  ; 
that  he  was  employed  by  the  defendant.  His  own  testimony 
IS  that  he  was  first  employed  by  the  defendant  and  afterwards 
hy  Streeter;  that  each  was  to  pay  him  a  commission  for 
li^otiating,  or  selling,  or  trading  this  property,  and  he  adds, 
"I  told  them  this."     The  defendant,  although  present  at  the 
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trial  and  examined  as  a  witness,  does  not  deny  it,  nor  does  he 
testify  that  he  was  ignorant  of  the  plaintifiPs  claim  that  he  was 
acting  for  Streeter  also. 

The  plaintiffs  testimony  on  this  point  is  to  be  weighed 
according  to  the  power  of  the  defendant  to  contradict  it  if  not 
true,  and  his  silence  in  view  of  the  assertion  of  the  plaintiff, 
made  it  impossible  for  the  trial  judge  to  hold  as  matter  of 
law  that  the  true  relation  of  the  plaintiff  to  the  other  party 
was  not  disclosed  to  the  defendant.  No  fraud,  or  even  con- 
cealment, was  practiced  hy  the  plaintiff,  and  the  case  is  not 
one  where  the  same  person  acted  as  agent  for  both  parties 
without  their  knowledge. 

The  appellant  relies  upon  the  fact  that  he  put  property  in 
Georgia  with  the  Red  Hook  property.  This  was  a  circum- 
stance for  the  jury  to  consider  in  determining  whether  the 
plaintiff  actually  produced  the  purchaser,  and  that  was  the 
proposition  which  the  defendant  asked  to  have  the  jury 
pass  upon. 

If  it  were  conceded  that  the  defendant  paid  full  commissions 
to  F.,  the  other  broker,  it  could  not  impair  the  plaintiff's  right 
to  compensation  for  services  actually  rendered.  It  was  not 
error,  therefore,  to  exclude  evidence  of  such  payment.  The 
plaintiff's  contract  was  valid,  and,  as  the  jury  have  found, 
made  upon  good  consideration  and  fully  performed  by  him. 
The  verdict  was  rendered  upon  conflicting  evidence,  but  the 
exceptions  point  to  no  error. 

The  judgment  appealed  from  should  be  aflirmed. 

All  concur. 

Judgment  affirmed. 


Ella  J.  T.  Roohb,  Respondent,  v.  The  Brooklyn  Cnr  and 
iS  S?!  Newtown  Railroad  Company,  Appellant. 

In  an  action  to  recover  damages  for  alleged  negligence  causing  a  personal 
injury,  declarations  of  the  party  mj-ired,  made  some  time  after  the 
injury,  simply  to  the  effect  that  he  is  suffering  pain,  when  not  made  to 
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a  physician  for  the  purpose  of  professional  attendance,  are  not  com- 
petent as  evidence. 

So  also,  Tield,  where  at  the  time  of  making  the  declarations  the  plaintiff 
showed  her  arm,  which  had  received  the  injury,  and  it  was  swollen 
and  red. 

It  seems  that  the  rule  is  different  as  to  groans,  screams  or  exclamations 
indicative  of  pain. 

BeedY.  N.  T.  a  R  R  Co.  (46  N.  Y.  574),  distinguishei.    ' 

(Argued  March  14, 1887  ;  decided  April  19,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Beeond  judicial  department,  entered  upon  an 
order  made  September  9,  1884,  which  aflSrmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  received  by  plaintiff  while  a  passenger  on  one  of 
defendant's  cars,  and  alleged  to  liave  been  caused  by 
defendant's  negligence. 

The  fact«,  so  far  as  material  to  the  questions  discussed,  are 
stated  in  the  opinion. 

Samud  Z>.  Morris  for  appellant.  The  court  erred  in  allow- 
ing the  witness  McElroy,  who  was  not  an  expert,  to  testify  as 
to  the  condition  of  plaintiff^s  arm  and  as  to  what  she  said 
about  it.  (Galdwdl  v  Murphy^  11  N.  Y.  419 ;  Werdy  v. 
Persons,  28  id.  344.) 

Geo.  W.  Roderick  for  respondent.  A  verdict  for  damages 
in  an  action  for  a  tort  will  not  be  set  aside  as  excessive,  unless 
it  manifestly  appears  to  be  the  result  of  passion,  partiality, 
prejudice  or  corruption,  although  it  appears,  to  the  court  to 
be  much  too  large.  {Munich  v.  City  of  Troy^  19  Hun,  263, 
258;  Bierlaur  v.  R,  R.  Co,,  15  id.  464;  Gate  v.  R,  R.  Co., 
13  id.  1 ;  Peck  v.  N.  T.  C  R,  R.  Co.,  8  id.  285 ;  Coleman  v. 
Southwick,  9  Johns.  61,  62.)  The  questions  put  to  the  witness 
McElroy  did  not  call  for  mere  opinions,  but  for  facts,  i.  e.,  the 
extent  of  the  inflammation  and  swelling  of  plaintiff's  arm, 
which  he  knew  from  observation  of  it,  and  were  properly 


296  RocHB  V.  Brooklyn  City  Sd  Nbwtown  R.  R.  Co.  [April, 
Opinion  of  the  Court,  per  Peckham,  J. 

allowed.  Hagmlocher  v.  (7.  /.  7?.  R.  Co,,  99  N.  Y.  136.)  In 
the  propounding  of  hypothetical  questions  to  medical  experts, 
it  is  the  privilege  of  counsel  to  assume  within  the  limits  of  the 
evidence  any  state  of  facts  which  he  claims  the  evidence  justi- 
fies, and  to  have  the  expert's  opinion  upon  the  facts  thus 
assumed.     {FiUr  v.  N.  Y.  0.  H.  R.  Co,,  49  N.  Y.  42.) 

Peokham,  J.  The  only  question  in  this  case  arises  upon 
the  admission  of  the  testimony  of  a  third  party  that  the 
plaintiff,  some  days  after  the  happening  of  the  accident  which 
caused  her  injury  complained  that  she  was  suffering  pain  in 
her  injured  arm  The  witness  did  not  testify  that  on  these 
occasions  the  plaintiff  screamed  or  groaned  or  gave  other  mani- 
festations of  a  seemingly  involuntary  nature  and  indicative 
of  bodily  suffering,  but  he  proved  simple  statements  or 
declarations  made  by  plaintiff,  that  she  was  at  the  time  of 
making  them  suffering  pain  in  her  arm.  The  plaintiff  was 
herself  sworn  and  proved  the  injury  and  the  pain.  The 
condition  of  the  arm  the  night  of  tlie  accident  was  also  proved, 
that  it  was  very  much  swollen  and  black  all  around  it,  and 
subsequently  red  and  inflamed,  and  continued  swollen  and 
inflamed  more  or  less  for  a  long  time. 

The  defendant  challenges  the  evidence  of  complaints  of 
pain  thus  made  on  the  ground  that  it  was  incompetent,  an(J 
the  argument  made  was  that  the  evidence  as  to  the  injury 
and  its  extent  could  not  be  thus  corroborated  by  mere  hearsay. 

Prior  to  the  time  when  parties  were  allowed  to  be  witnesses 
the  rule  in  this  class  of  cases  permitted  evidence  of  this  nature, 
{Caldwell  v.  Murphy,  11  N.  Y.  416;  Werely  y.  PersonSy 
28  K.  Y.  344.) 

These  cases  show  that  the  evidence  was  not  confined  to  the 
time  of  the  injury  or  to  mere  exclamations  of  pain.  The 
admissibility  of  the  evidence  was  put  in  the  opinion  of  judge 
Denio,  in  11  New  York,  supra,  upon  the  necessity  of  the 
case  as  being  the  only  means  by  which  the  condition  of  the 
sufferer  as  to  enduring  pain  could  in  many  instances  be  proved. 

Substantially  the  same  class  of  evidence  was  admitted  in 
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England  and  for  the  same  reason.  (See  cases  cited  in  11 
N.  Y.)  In  Massachusetts,  too,  the  same  rule  was  applied. 
[Bacon  v.  Charlicni^  7  Cush.  681 ;  cited  and  approved  in 
R(ma  V.  Boston  Loan  Co.^  132  Mass.  439.)  After  the  adop- 
tion of  the  amendment  to  the  Code  permitting  parties  to  be 
witnesses,  the  question  under  discussion  was  somewhat  mooted 
in  Reedy  N.  T.  C.  li.  R.  Co.  (45  N.  T.  574)  by  Allen,  J.,  in 
the  course  of  his  opinion,  although  the  precise  point  was  not 
before  the  court.  The  question  there  under  discussion  was 
as  to  the  correctness  of  permitting  the  plaintiff  to  prove  his 
declarations  made  at  the  time  when  he  was  doing  some  work, 
to  a  third  person,  as  to  the  state  of  his  health.  That  is  not 
exactly  like  the  case  of  complaints  made,  not  as  to  a  state  of 
health,  but  as  to  a  then  present  existing  pain  at  the  very  spot 
alleged  to  have  sustained  injury  and  proved  so  by  other 
evidence;  still,  the  remarks  of  Judge  Allen  on  this  kind  of 
evidence  in  general,  bear  strictly  upon  the  matter  herein  dis- 
cussed. He  reviewed  in  his  opinion  some  of  the  above  cases 
and  others,  and  claimed  that  the  courts  had  admitted  the 
evidence  from  the  necessity  of  the  case  as  being  the  only 
method  by  which  the  condition  of  the  party  could  be  shown 
fnllj  and  completely,  not  only  as  to  appearances  but  also  as  to 
Bufiering.  But  there  was  no  agreement  by  the  court  upon 
that  branch  of  the  case,  the  judgment  going  upon  another 
ground. 

The  case  of  Hagerdocher  v  C.  L  <&  B.  R,  R.  Co.  (99  N.T. 
136),  decides  that  even  since  the  Code,  evidence  of  exclama- 
tions indicative  of  pain  made  by  the  party  injured  is  admissi- 
ble. The  case  does  not  confine  proof  of  these  exclamations  to 
the  time  of  the  injury. 

The  question  was  asked  of  the  plaintiff's  mother :  ''How 
long  after  injury  was  your  daughter  confined  in  the  bed  ? 
A.  She  was  for  about  four  weeks.  Q.  What  expressions  did 
she  make  or  what  manifestations  showing  that  she  suffered 
pain  ?"  This  shows  there  was  no  confinement  of  the  evidence 
to  the  time  of  the  injury.  The  evidence  given,  however,  was 
of  screams  when  the  plaintiff's  foot  was  touched,  and  of  her 
Sickels  — ^Vol.  LX.        88 
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exclamations  of  pain  whenever  the  sheet  was  permitted  to 
touch  the  foot.  The  evidence  was  permitted  on  the  ground 
that  it  was  of  a  nature  which  substantially  corroborated  the 
plaintiff,  as  to  her  condition. 

Having  thus  admitted  evidence  of  this  kind  since  the  adop 
tion  of  the  Code  amendment  permitting  parties  to  be  wit- 
nesses, tlie  question  is,  whether  there  is  such  a  clear  distinction 
between  it  and  evidence  of  simple  declarations  of  a  party  that 
he  was  then  suffering  pain,  but  giving  no  other  indications 
thereof,  as  to  call  for  the  adoption  of  a  different  rule.  It 
seems  to  us  that  there  is.  Evidence  of  exclamations,  groans 
and  screams  is  now  permitted  more  upon  the  ground  that  it  is 
a  better  and  clearer  and  more  Wgorous  description  of  the  then 
existing  physical  condition  of  the  party  by  an  e^e-witness  than 
could  be  given  in  any  other  way. 

It  characterizes  and  explains  sucn  condition.  Thus  in  the 
very  last  case  cited,  it  was  shown  that  the  foot  was  very  much 
swollen  and  so  sore  that  the  sheet  could  not  touch  it.  How 
was  the  condition  of  soreness  to  be  shown  better  than  by  the 
statement  that  when  so  light  an  article  as  a  sheet  touched  the 
foot  the  patient  screamed  with  pain  ?  It  was  an  involuntary  and 
natural  exhibition  and  proof  of  the  existence  of  intense  soreness 
and  pain  therefrom.  True  it  might  be  simulated,  but  this  possi- 
bility is  not  strong  enough  to  outweigh  the  propriety  of  per- 
mitting such  evidence  as  fair,  natural  and  original  and  corobo- 
rati  ve  evidence  of  the  plaintiff,  as  to  his  then  physical  condition. 
Its  weight  and  propriety  arc  not  therefore  now  sustained  upon 
the  old  idea  of  the  necessity  of  the  case.  But  evidence  of 
simple  declarations  of  a  party  made  some  time  after  the  injury 
and  not  to  a  physician  for  the  purpose  of  being  attended  to 
professionally,  and  simply  making  the  statement  that  he  or 
she  is  then  suffering  pain,  is  evidence  of  a  totally  different 
nature,  is  easily  stated,  liable  to  gross  exaggeration  and  ot  a 
most  dangerous  tendency  while  the  former  necessity  for  its 
admission  has  wholly  ceased. 

As  is  said  by  Judge  Allkn  m  Heedr^.  If-  Y.  C.  R.  H,  Co. 
(supra)  the  necessity  for  giving  such  declarations  in  evidenoe 
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where  the  party  is  living  and  can  be  sworn,  no  longer  existing, 
and  that  being  the  reason  for  its  admission;  the  reason  of  the  rule 
ceasing,  the  rule  itself,  adopted  with  reluctance  and  followed 
cantiously,  should  also  cease.  With  the  rule  as  herein  announced 
there  can  be  no  fear  of  a  dearth  of  evidence  as  to  the  extent 
of  the  injury  and  the  suflEering  caused  thereby.  The  party 
can  himself  be  a  witness  if  living,  and  if  dead,  the  suffering  is 
of  no  moment  as  it  cannot  be  compensated  for  in  an  action  by 
the  personal  representative  under  the  statute,  and  the  excla- 
mations of  pain,  the  groans,  the  sighs,  the  screams  can  still  be 
I  admitted.     But  we  are  quite  clear  that  the  bald  statement 

!  made  long  after  the  injury  by  the  party  that  he  suffers  from 

pain  ought  not  to  be  admitted  as  ia  any  degree  coroborative 
of  his  testimony  as  to  the  extent  of  his  pain. 
!  For  these  reasons  the  evidence  of  Mr.  McElroy  as  to  the 

j  plaintiff's  declarations  of  existing  pain  when  they  were  walking 

in  the  street  together  long  after  the  accident,  should  not  have 
I  been  received.     It  was  error  also  to  permit  the  same  witness 

I  to  prove  declarations  of  the  plaintiff  that  her  arm  pained  her 

j  very  much  even  though  at  the  same  time  she  showed  her  arm 

!  and  it  was  swollen  and  red.     The  appearance  of  the  ann  he 

could  describe,  but  her  declaration  that  it  pained  her  very 
j  badly  is  mere  hearsay  and  should  not  have  been  permitted. 

I  The  judgment  of  the  General  Terra  and  Circuit  should  be 

I  reversed  and  new  trial  granted,  costs  to  abide  event. 

j  All  concur,  except  Danpobth,  J.,  dissenting. 

I  Judgment  reversed. 


The  People  ex  rel.  Henry  Mobgbnthatt,  Appellant,  v. 
Artemas  S.  Cadt,  Respondent. 

The  words  **  belonging  to  the  same  owner  *'  in  the  provision  of  the  act  ot* 
1843  (g  8,  art.  3.  chap  230,  Laws  of  1843),  relating  to  the  cOiiection  oi 
taxes  m  the  city  of  New  York,  which  provides  that  in  advertising  lots 
"to  be  sold  for  non  payment  of  taxes,  it  shail  be  the  duty  of  the 
comptroller  to  advertise  the    ♦    *    *    lots    »    *    ♦     ying  contiguous 
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to  each  other  and  belonging  to  the  same  owner  in  one  parcel,"  do  not 
mean  simply  the  technical  owner  of  the'  title,  but  the  person  in  whose 
name  as  owner  or  occupant  the  land  is  assessed. 

Where,  therefore,  contiguous  lots  owned  by  one  person  are  assessed  to 
different  occupants  the  comptroller  has  the  right  to  sell  them  separately, 
unless  some  proof  of  ownership  is  given  before  advertising,  and  demand 
made  to  advertise  in  one  parcel. 

As  to  whether  the  said  provision  is  mandatory  or  merely  directory, 
qucere. 

Upon  sale  of  lands  for  unpaid  taxes  under  said  act,  the  term  of  years  for 
which  the  successful  bid  is  made  commences  to  run  from  the  day  of 
sale;  the  time  when  the  purchaser  is  to  be  entitled  to  his  lease  should  be 
reckoned  from  that  date,  and  the  certificate  of  sale  should  bear  date  as 
of  that  day. 

It  is  proper,  therefore,  that  the  notice  to  redeem  should  require  payment 
of  interest  from  the  day  of  sale,  not  from  the  day  when  the  purchaser 
paid  the  purchase-money. 

A  notice  required  by  said  act  (§  20,  art  8),  to  be  served  by  the  purchaser, 
after  receiving  his  conveyance,  *  *  upon  the  person  last  assessed  as 
owner,''  was  dated  July  26,  1868.  Held,  that  at  that  date  the  person 
assessed  in  1867  was  last  assessed  owner  (§  7,  chap.  303,  Laws  of  1859). 
and  service  upon  him  was  proper. 

The  venue  to  the  affidavit  of  service  was  "  city  and  county  of  New 
York,"  and  the  person  making  it  was  described  therein  as  **  of  the  city 
of  New  York."  Held,  that  the  fair  intendment  therefrom  was  that  the 
affiant  was  a  resident  of  that  city  and  so  the  affidavit  showed  a  sufficient 
compliance  with  the  statutory  requirement  .(§  20,  art  3),  that  service 
should  be  made  by  a  resident  of  the  city. 

The  affidavit  stated  that  the  notice  was  served  by  leaving  the  same  with 
a  member  of  the  family  of  the  person  last  assessed  as  owner  at  his 
place  of  residence,  naming  the  street  and  number      Hddt  sufficient. 

It  seems  if  the  requirements  were  that  service  was  to  be  made  in  New 
York,  the  fair  mference  from  the  affidavit  is  that  it  was  there  served. 

The  affidavit  was  sworn  to  before  a  commissioner  of  deeds  of  said  city. 
Held^  that  said  officer  was  authorized  to  administer  the  oath.  (2  li.  & 
284,  §  49.) 

(Argued  March  15, 1887    decided  April  19.  1887/ 

Appeal  from  order  of  the  Genera*  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  July  2,  1886,  which 
aflSrmed  an  order  of  a  Special  Tenn  denying  a  motion  for  a 
-wnr  of  mandamus  herein. 

The  nature  or  the  writ  asked  for  and  the  material  facts  are 
stated  m  the  opinion. 
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Aleasa/nder  B.  Johnson  for  appellant.  The  relator  has  a 
lawful  right  to  pay  this  tax  nnless  the  Bale  was  valid,  and  the 
notice  necessary  to  cut  off  the  right  of  redemption  was  Ecrved 
as  required  by  law.  (2  Desty  on  Tjx..  890 ;  Bensd  v.  Oray^  44 
Sopr.  Ct.  375 ;  Clenienti  v.  Jackson^  92  N  T.  594  j  Town9- 
hend  Y,  Cody,  51  Supr.  Ct.  318 ;  S,  C,  60  id.  399 ;  HUion  v. 
Bender,  6^  N.  Y.  81  i  Miner  v.  Beekman,  50  id.  343.)  The 
lease  itself  inrnishes  no  evidence  per  se  of  the  regularity  of 
any  of  the  proceedings  either  prior  to  the  sale  or  subseqaent 
to  it.  (Striker  v.  EeUyy  7  Hill,  9 ;  Doughty  v.  Eajpe,  1  K 
Y,  79 ;  Vogler  v.  WaUh,  22  Hun,  140.)  The  sale  was  invalid 
because  the  two  lots  w^re  contiguous  to  each  other  and  were 
advertised  and  sold  separately  without  the  request  of  the 
owner.  (Laws  of  1843,  chap.  230,  art.  3«  §  8 :  Cunninghcmi 
▼'.  Cas^idy,  17  N.  Y.  276;  HiUon  v.  Bender,  69  id.  79,  81, 
83:  Cooiey  on  Tax.  324.;  The  notice  to  redeem  required 
redemption  by  paying  interest  from  date  of  sale.  {People  ex 
rel.  Haddock  v.  Cody,  Daily  Reg.  April  7,  1886.)  Section 
6,  chapter  10,  Laws  ol  1867,  did  not  apply  to  any  assessment 
already  made.  (1  R.  S.  389 ;  Whitney  v.  Thomae,  23,  N.  Y. 
281 ;  PaiUet  v.  Younge,  4  Sand.  60 ;  Sanders  v.  Zeary,  36 
Barb.  75.)  The  righ*  of  relator  to  pay  this  tax  was  con- 
ceded at  the  Special  Term,  unless  the  notice  was  filed  as 
required  by  sections  20,  21,  22,  iiS,  etc.:  Laws  1843,  art.  3, 
chap.  230 ;  {Donahue  v,  G"  Connor j  45  Supr.  Ct.  278 ;  Newdl 
V.  Wheeler^  48  N.  Y.  486 ;  H^iltm  v.  Bender,  supra  ;  Conger 
V.  Dougherty,  43  N.  Y.  107.)  The  affidavits  of  service  were 
Eot  sworn  to  before  any  officer  authorized  to  administer  oaths 
in  such  a  case,  and  therefore  are  a  nullity  on  their  face..  (R. 
S.  [2  Edm.  ed.]  293,  294,  part  3,  tit.  2,  §  49 ;  Sta/nton  v. 
JSMis,  16  Barb.  319 ;  Lame  v.  Morse,  6  How.  Pr.  394.) 
There  being  no  dispute  as  to  the  facts  disclosed  by  the  affi- 
davits a  peremptory  writ  shonid  issue.  (Code,  §  2070 ;  Ec 
parte  Rogers^  7  Cow.  526;  People  ex  rel.  v.  Throop,  12 
Wend.  183,  People  ex  rel.  v.  Supermsors,  64  1^.  Y.  600; 
People  ex  rel.  v.  Laidla/uo,  102  id.  590.) 
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David  J,  Dean  for  respondent.  The  right  to  avoid  the 
sale  was  lost  by  acquiescence  and  nnexplained  neglect.  {Cun- 
ningham V.  Cassidy,  17  N.  Y.  276 ;  9  Daly,  22.)  The  tender 
was  insufficient.  (Laws  of  1843,  chap.  230,  art.  3,  §§  2,  10.) 
The  relator  has  not  put  himself  in  position  to  apply  for 
a  peremptory  writ  of  mandamus.  {People  v.  Hoyt^  66 
N.  r.  606.)  The  statutory  provision  relied  on  requires  the 
comptroller  to  advertise  all  the  houses  and  lots  or  other  lands 
lying  contiguous  to  each  other  and  belonging  to  the  same 
owner,  in  one  parcel,  unless  otherwise  requested  by  such 
owner.  (Valentine's  Laws,  1263 ;  2  K.  S.  369,  §  38 ;  Cun- 
ningham V.  Casaidyy  17  N.  T.  276.) 

Peckham,  J.  The  relator  herein  asks  the  court  to  compel 
the  defendant  by  mandam^us  to  accept  certain  moneys  sufficient 
in  amount,  as  ho  alleges,  to  pay  the  taxes  and  interest  on  two 
certain  lots  in  the  city  of  New  York  for  the  year  1860,  and 
to  give  receipted  bills  therefor.  The  defendant  is  clerk  of 
arrears  in  the  city  and  has  refused  to  give  such  receipt  on  the 
ground,  among  others,  that  there  are  no  arrears  of  taxes  against 
the  premises  for  the  year  spoken  of,  because  they  have  been 
sold  for  such  arrears,  and  the  sale  took  place  January  20, 1866, 
and  on  the  19th  of  January,  1869,  a  lease  thereof  was  granted 
for  1,000  years  for  each  lot. 

Several  different  grounds  are  stated  in  the  relator's  affidavit 
upon  which  this  application  is  based,  all  of  which  have  been 
held  untenable  by  the  Special  and  General  Terms,  and  from 
their  adverse  determination  he  has  appealed  here.  The  more 
material  grounds  will  be  noticed  in  their  order  : 

First  It  is  claimed  that  the  sale  was  illegal  and  conveyed 
no  title  to  the  purchaser  becaused  of  tlie  alleged  violation  of 
the  eighth  section  of  the  third  article  of  chapter  230,  of  the 
Laws  of  1843,  relating  to  the  collection  of  taxes  in  the  city  of 
New  York.  It  seems  that  the  premises  in  question  were 
known  in  1860  as  lots  13  and  14,  block  1272,  of  the  twelfth 
ward  of  the  city,  and  were  contiguous  lots.  Lot  13  was,  in 
1860,  assessed  to  A.  Carrigan,  and  the  other  lot  was  assessed 
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to  Mrs.  Lyons,  and  the  taxes  so  assessed,  remained  unpaid 
nntil  January  20, 1866,  when  each  lot  was  sold  for  such  arrears. 
The  relator  alleges  that  these  lots  belonged  to  the  same  owners 
(Rose  Hannah  Gray  and  Florence  Kuberly)  from  August  1, 
1859  to  April  4,  1866;  that  they  were  contiguous  to  each 
other  and  that  the  city  comptroller  advertised  said  lots  for 
sale  iu  separate  parcels  without  the  consent  or  request  of  the 
owner. 
The  section  of  the  statute  in  question  reads  as  follows: 
"Section  8.  In  advertising  houses  and  lots,  improved  or 
unimproved  lands,  to  be  sold  for  the  non-payment  of  taxes, 
it  shall  be  the  duty  of  the  comptroller  to  advertise  all  the 
houses  and  lots  or  other  lands  lying  contiguous  to  each  other 
and  belonging  to  the  same  owner,  in  one  parcel,  unless  other- 
wise requested  by  such  owner." 

"We  arc  of  the  opinion  that  the  words  "  belonging  to  the 
same  owner "  in  the  above  section  do  not  mean  simply  the 
technical  owner  of  the  title,  but  as  therein  used  they  mean 
the  person  in  whose  name  as  owner  or  occupant  the  lots  are 
assessed.     The  assessment  rolls  are  the  only  record  the  comp- 
troller has  before  him  from  which  to  decide  who  is  the  owner 
and  in  cases  where  the  land  was  assessed  to  the  occupant,  (as 
in  some  cases  it  might  be,  1   E.  S.,  389,  §  2 ;  Whitney  v. 
Thavias^  23  N.  T.  281,  285,)  the  comptroller  would  be  with- 
out any  evidence  of  ownership.     It  cannot  be  supposed  that 
under  such  circumstances  the  statute  contemplated  a  search 
V  the  comptroller  through  the  register's  office  to  find  out 
whether  the  lands  which  were  assessed  to  different  occupants 
bnt  which  were  contiguous  were  not  owned  by  the  same  owner, 
'or  the  purpose  of  deciding  whether  to  advertise  them  in  one 
P^cel  or  not.     For  this  purpose  the  person  assessed  must  be 
8»nraed  to  be  the  owner. 
If  contiguous  lots  were  assessed  to  the  same  occupants  it 
^f>xild  be  reasonable  to  say  that  the  statute   contemplated  an 
advertisement  of  both  lots  in  one  parcel,  while  if  they  were 
*88e88ed  to  different  occupants  it  would  justify  a    separate 
advertisement  by  the  comptroller  even  though  it  should  fln^>« 
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eequently  tarn  out  that  the  lots  belonged  to  the  same  owner, 
unless  some  proof  of  ownership  should  have  been  given  before 
advertising,  and  some  demand  should  have  been  made  to 
advertise  in  one  parcel. 

This  construction  gives  to  the  statute  a  reasonable  meaning, 
one  easily  capable  of  being  carried  out  and  with  a  fair  pre- 
sumption that  the  object  of  the  provision  would  be  attained. 
That  object  we  think  was  to  prevent  an  unnecessary  accumu- 
lation of  costs  of  advertising  where  the  lots  were  contiguous, 
and  being  assessed  to  the  same  person  one  advertisement 
would  answer  every  purpose.  Within  this  construction  the 
separate  advertisement  of  these  contiguous  lots  was  proper. 
We  do  not  mean  by  putting  our  decision  on  this  ground  to 
say  that  the  statute  is  not  merely  directory  on  this  point. 
We  leave  that  question  open. 

Second.  Another  ground  upon  which  the  sale  is  alleged  to 
be  void  is  set  up  in  the  following  language:  ** Deponent 
further  says  that  deponent  believes  that  said  Cady  based  his 
refusal  to  accept  such  money  on  a  pretended  sale  for  non- 
payment of  such  tax,  and  deponent  alleges  such  sale,  if  had, 
was  wholly  void. 

"2d.  Because  the  comptroller  by  his  notice  to  redeem 
required  the  owner  to  pay  such  tax  with  interest  from  date 
of  sale,  to  wit,  January  20,  1866,  whereas  the  purchaser  did 
not  pay  his  money  upon  such  sale  until  the  12th  day  of 
February,  1866." 

No  copy  of  this  notice  to  redeem  is  set  forth  in  the  moving 
papers  and  its  contents  appear  only  as  above  stated.  Under 
section  1  of  article  3  of  this  chapter,  the  comptroller  proceeds 
to  advertise  for  sale  and  to  sell  lands  upon  which  taxes  have 
been  unpaid  for  a  certain  time.  The  sale  takes  place  at  the 
time  named  in  the  advertisement  unless  the  taxes  are  paid  in 
the  meantime,  and  the  lands  are  sold  for  the  lowest  term  of  years 
which  a  person  will  bid  and  pay  the  taxes  due  thereon.  A 
certificate  of  sale  is  to  be  given  describing  the  lands  purchased, 
stating  the  term  of  years  for  which  they  were  sold,  the  sum 
paid  and  the  time  when  the  purchaser  will  be  entitled  to  a  lease. 
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There  can  be  no  doubt,  as  it  Beems  to  as,  that  the  term  of 
years  for  which  the  bid  is  made,  commences  to  run  from  the 
time  of  the  bid,  which  is  the  day  of  sale.  The  time  whei> 
the  purchaser  is  to  be  entitled  to  his  lease  should  also  ba 
reckoned  from  the  date  of  the  sale.  As  these  two  periods  com- 
mence running  from  that  date,  we  think  the  certificate  of 
sale  should  also  bear  the  same  date.  The  certificate  is  simply 
a  written  acknowledgment  or  proof  that  the  sale  itself  has 
taken  place.  It  is  the  sale  which  is  the  foundation  for  all 
subsequent  proceedings  and  upon  such  sale  is  based  the  right 
to  convey  the  title  to  the  purchaser  when  the  time  expires 
which  will  entitle  him  to  the  conveyance  for  the  term  he  bid 
at  snch  sale.  This  formal  written  certificate  may  perhaps,  as 
matter  of  fact,  be  actually  made  out  and  delivered  some  time 
after  the  sale,  but  it  is  executed  and  takes  effect  by  virtue  of 
the  sale,  and  relates  back  to  that  time,  and  in  contemplation 
of  law  is  then  given  and  should  be  thus  dated. 

It  is  further  provided  by  the  second  section  of  that  article, 
that  six  months  before  the  expiration  of  two  years  after  the 
sale  the  comptroller  again  advertises  that  unless  the  land  be 
redeemed  by  a  certain  day  it  will  be  conveyed  to  the  purchaser. 

If  the  person  claiming  title  to  the  land  shall  not  within  two 
years  from  the  date  of  the  certificate  pay  the  proper  amount 
to  the  comptroller  he  loses  his  land.  It  is  thus  seen  that  the 
date  of  the  sale  and  the  date  of  the  certificate  of  sale  being 
properly  coincident  there  is  nothing  material  in  the  fact  that 
the  sale  in  this  case  was  on  the  twentieth  of  January,  while 
the  purchaser  did  not  pay  his  money  until  the  twelfth  of 
February  following.  The  time  of  the  payment  of  the  pur- 
chase-money does  not  determine  the  date  of  the  certificate, 
and  as  there  is  no  allegation  as  to  what  that  date  was,  it  will 
be  presumed  here  that  it  was  the  proper  date,  viz.,  the  date  of 
the  day  of  sale.  We  are  aware  that  it  has  been  argued 
that  the  certificate  of  sale  should  be  dated  as  of  the  day  when 
issued,  if  not  actually  issued  on  the  day  of  sale,  for  it  is  then, 
as  it  is  said,  that  the  purchaser  pays  his  money  ;  otherwise  the 
owner  in  redeeming  has  to  pay  interest  to  the  purchaser  at  the 
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rate  of  fourteen  per  cent,  between  the  day  of  sale  and  the  day 
■when  the  purchaser  pays  the  amount  of  his  bid,  while  during 
that  time  the  money  has  been  in  the  pocket  of  the  purchaser. 
This  may  be  a  possible  result  in  practice  if  the  comptroller 
do  not  insist  (as  he  may)  upon  immediate  payment  of  the 
amount  of  his  bid  by  the  purchaser. 

But  this  interest  is  imposed  chiefly  by  way  of  penalty  upon 
the  delinquent  taxpayer,  and  the  fact  that  as  practically  con- 
ducted the  sales  by  the  comptroller  may  sometimes  result  in 
the  payment  to  the  purchaser  of  interest  for  a  short  time  iipon 
moneys  not  yet  advanced  by  him,  is  not  of  much  weight  in 
that  view  of  the  law. 

It  is  certainly  of  not  enough  weight  to  cause  us  to  vary  from 
a  construction  of  the  statute  which  we  think  reasonable  and 
proper  where  the  result  of  the  opposite  construction  might  be 
to  avoid  the  bar  of  the  statute  in  all  cases  where  the  day  of  sale 
and  the  date  of  the  certificate  were  diflEerent  and  the  notice  to 
redeem  called  for  payment  of  interest  from  the  earlier  date. 

Third.  The  relator  claims  that  the  notices  which  section 
20  of  the  third  article  of  the  same  statute  requires  should  be 
served  by  or  on  behalf  of  the  purchaser  (after  he  has  received 
his  conveyance)  upon  the  person  last  assessed  as  owner,  were 
not  served  on  such  person  and  the  fact  as  he  claims  appears 
upon  the  face  of  the  notice. 

As  to  lot  13  one  notice  is  directed  to  the  asylum  for  luna- 
tics as  the  occupant  at  that  time  (July  26,  1868),  and  another 
to  "  A.  Carrigan,  last  assessed  owner  of  said  premises,"  and  the 
latter  notice  bearing  the  same  date  as  the  other,  states  that 
the  lot  (13)  was  taxed  in  that  name  on  the  assessors'  book 
for  the  year  1867.  The  same  facts  with  different  names 
apply  to  lot  14.  The  criticism  made  is  that  the  assessors' 
book  for  1868  was  at  that  time  (July  26,  1868)  the  last  book, 
and  hence  the  notice  was  addressed  to  one  appearing  on  a 
former,  but  not  necessarily  the  last  roll,  and  that  therefore  it 
did  not  appear  that  the  notice  was  to  the  person  last  assessed 
as  owner.  We  have  no  doubt  that  in  July,  1868,  the  person 
assessed  iu  1867  was  the  last  assessed  owner. 
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The  aseessments  against  persons  and  property  in  New  York 
city  at  that  time  were  commenced  on  the  first  Monday  of 
September  in  each  year  (Laws  of  1859,  chap.  302,  §  7), 
and  these  assessments  were  pat  in  books  called  ^^  the  annnal 
record  of  the  assessed  valuation  of  real  and  personal  estate," 
and  these  books  were  open  for  examination  and  correction 
from  the  second  Monday  of  Jannary  until  the  first  day  of  May 
in  each  year,  and  after  that  the  books  were  closed  to  enable 
assessment-rolls  to  be  made.  The  rolls  are  thus  taken  from 
these  record  books  which  contain  the  assessments  made  since 
the  prior  September,  and  which  were  concluded  by  the  second 
Monday  of  January,  and  were  then  open  for  revision,  and 
hence  the  assessment-rolls  existing  in  July,  1868,  were  based 
upon  the  assessments  made  from  September,  1867,  which 
were  the  last  assessments  then  in  existence,  and  the  notice  in 
July,  1868,  to  the  person  appearing  as  assessed  on  the  assessors' 
book  for  1867  must  be  taken  to  be  a  notice  to  the  then  last 
assessed  owner  of  the  premises. 

Fcywrth,  It  is  further  claimed  that  it  docs  not  appear  that 
the  person  making  the  afiidavit  of  service  of  the  notice  pro- 
vided for  in  said  section  20  of  article  3  was  a  person  residing 
in  the  city  of  New  York  as  is  required  by  the  twenty-third 
section  of  the  same  article.  The  afiidavit  has  the  venue  of 
"  city  and  county  of  New  York,"  and  continues  "  I,  Phineas 
C.  Kingsland,  of  the  city  of  New  York,  do  solemnly  swear," 
etc.  I  think  here  is  a  fair  intendment  to  bo  made  that  the 
person  thus  swearing  was  a  resident  of  the  city. 

The  fact  that  the  afiidavit  of  a  person  residing  in  the  city 
was  made  necessary  by  the  statute  may  be  properly  considered 
with  reference  to  the  meaning  of  the  expression  "  of  the  city 
of  New  York  "  contained  in  the  affidavit.  The  fact  of  resi- 
dence must  exist  but  wo  find  nothing  in  the  statute  expressly 
requiring  such  fact  to  be  stated  in  the  affidavit ;  so  long  as  it 
exists  it  would  seem  sufficient,  and  certainly  so  when  there  is 
no  hint  that  he  was  not  a  resident  of  the  city. 

Fifth.  Another  ground  taken  is  that  the  affidavit  fails  to 
state  where  the  service  was  made,  the  statute  requiring  it  to 
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be  served  personally  or  by  leaving  it  at  the  dwelling-house  of 
the  occupant  and  person  last  assessed  as  owner  with  any 
person  of  suitable  age,  etc.     (§  21,  same  act.) 

The  affidavit  stated  the  notice  was  served  by  leaving  the 
same  with  a  member  of  the  family  of  the  person  last  assessed 
as  owner,  at  his  place  of  residence  No.  68  Fifth  avenue. 

This  is  sufficient.  The  statute  does  not  make  it  necessary 
that  the  city  or  residence  should  be  stated.  Leaving  the  same 
at  the  dwelling-house  of  the  occupant  is  the  requirement  of 
the  statute  when  the  service  is  not  made  personally,  and  an 
affidavit  showing  the  service  upon  a  member  of  the  occupant's 
family  at  his  place  of  residence,  naming  the  street,  is  surely 
sufficient. 

If  the  requirements  were  that  the  service  was  to  be  made 

in  New  York  we  think  the  inference  that  the  service  was 

I  there  made  is  a  fair  one,  considering  that  the  venue  of  the 

v^  affidavit  was  in  that  city,  and  that  the  taxed  premises  were 

I^V  there  situate,  and  that  service  was  to  be  made  on  the  owner 

last  assessed  and  upon  the  occupant. 

Sixth.  It  is  also  claimed  that  the  affidavit  was  not  sworn  to 
before  any  officer  authorized  to  administer  oaths.  It  was 
sworn  to  before  a  commissioner  of  deeds  of  New  York  city. 
The  Revised  Statutes  provided  that  an  oath  or  affidavit  when 
required  in  any  cause,  matter  or  proceeding,  might  be  taken 
among  others  before  a  commissioner  of  deeds,  and  when  cer- 
tified by  him  to  have  been  taken  before  him  might  be  read 
in  any  court,  or  before  any  officer  judicial,  administrative  or 
executive  before  whom  any  such  cause,  matter  or  proceeding 
might  be  pending.  (2  R.  S.  284,  §  49.)  This  gave  ample 
authority  to  the  commissioners.  The  affidavit  purports  by 
its  venue  to  have  been  taken  in  the  city  and  county  of  New 
York,  and  it  is  signed  by  a  person  as  commissioner  of  deeds. 
Upon  an  affidavit  with  such  a  venue  the  presumption  is  that 
the  person  signing  himself  commissioner  of  deeds  is  such 
within  the  place  stated  as  the  venue. 

We  have  thus  gone  over  the  principal  grounds  relied  on  in 
the  l^rief  submitted  by  the  counsel  for  the  appellant.     We 
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have  also  examined  all  the  others.  We  think  there  was  no 
error  in  the  decision  of  the  case  and  the  order  of  the  General 
Term  of  the  Superior  Court  of  the  city  of  New  York  should, 
therefore,  be  affirmed  witli  costs. 

All  concur. 

Order  affirmed. 


The  People  ex  rel.  Qeokge  W.  Ostrander,  as  Adminis- 
trator, etc.,  et  al.,  Eespondents,  v.  Alfred  0.  Chapin,  as 
Comptroller,  etc.,  Appellant.  ijj- 

109 

The  State  comptroller,  in  case  of  his  refusal,  may  be  required  by  man'  JJy  **' 
damns  to  hear  and  determine  an  application  made  tc  him  by  a  pur- 
chaser of  real  estate,  at  a  State  tax  sale,  to  cancel  the  sale  and  refund  ' 
the  purchase-money,  where  the  purchaser  alleges  and  presents  proof  to 
show  that  the  tax  was  invalid. 

The  powers  of  the  comptroller  to  cancel  tax  sales  under  the  act  of  1855 
(chap.  42 r,  Laws  of  1855).  are  not  limited  to  cases  where  the  invalidity 
of  the  sale  appears  upon  the  face  of  the  proceedmgs;  but  extend  to 
all  cases  where  it  is  made  to  appear  that  the  sale  was  ineffectual  for  any 
reason  to  enable  the  purchaser  to  obtain  title  to  the  land  purchased. 

The  power  thus  given  to  the  comptroller  is  in  the  nature  of  a  judicial 
function:  he  has  authority  to  take  proof  of  any  alleged  defect;  he  may 
swear  witnesses  produced  before  him  (I  R.  S.  185,  §  1.);  receive 
affidavits;  in  fine,  all  the  power  required  to  enable  him  to  conduct  the 
investigation  is  conferred  upon  him.     (Code  of  Civil  Pro.  §  843  ) 

It  aeems  that,  under  the  Penal  Code  ($;  96).  a  witness  produced  before  the 
comptroller  on  such  a  hearing  is  subject  to  the  pains  and  penalties  of 
perjury  for  swearing  falsely. 

The  said  act  of  1855  is  not  limited  to  cases  where  the  invalidity  com- 
plained of  results  from  some  defect  in  the  proceedings  of  the  comp- 
troller himself  in  respect  to  the  sale,  it  includes  any  defect  which 
invalidates  the  \&x.  The  failure  of  title  is  the  essential  ground  upon 
which  restitution  of  the  purchase-money  is  to  be  made. 

The  petition  of  the  relator,  on  application  to  the  comptroller  to  cancel  a 
tax  sale  and  refund  the  purchase-money,  set  forth  that  the  board  of 
supervisois  of  the  county  failed  to  extend  the  tax  on  the  assessment- 
roll,  but  delegated  it  to  the  supervisor  of  the  town  to  make  the  exten- 
sion and  did  not  subsequently  ratify  it.  The  relator  also  produced  the 
affidavit  of  the  clerk  of  the  board  and  of  one  of  the  members  of  the 
hoard  substantiating  the  allegations  of  the  petition,  and  offered  to  pro- 
duce satisfactory  evidence  of  the  alleged  defect  from  witnesses  who 
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knew  the  facts.  Held,  that  it  was  the  duly  of  the  conipf roller  to  hear 
and  decide  the  case;  and  that  upou  his  refusal  so  to  do,  a  mandamus 
was  properly  granted. 

(Argued  March  15,  1887;  decided  April  19,  1887 ) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  November  24, 
1886,  which  afBrmed  an  order  of  Special  Term  directing  the 
issuing  of  a  peremptory  writ  of  man'damics  directed  to  the 
comptroller  of  the  State,  requiring  him  to  proceed  to  hear  and 
determine  the  application  of  the  relators  for  the  cancellation 
of  a  tax  sale  and  refunding  the  purchase-money. 

The  facts  appear  sufficiently  in  the  opmion. 

JJenis  0  ''Brien^  Attorney  General,  for  appellant.  The 
determination  of  the  comptroller  was  justified.  (Laws  of 
1855,  chapter  427,  §  83.)  The  affidavit  of  the  purchaser  could 
not  stand  as  a  substitute  for  common  law  evidence  of  the 
irregularity  claimed  to  exist.  {People  ex  rel.  Yogler  v. 
Walsh,  87  N.  Y.  485,  486 ;  People  ex  reL  Wright  v.  Chapin, 
4  East.  Rep.  305;  ACayor,  etc,  v.  Davenport,  92  N.  Y.  612  ; 
Cagwin  v.  Hancock,  84  id.  537.)  If  the  comptroller  had  any 
discretion  to  exercise  upon  the  question  Of  entertaining  the 
applications  of  the  relators  herein,  for  the  reasons  stated,  then 
the  court  at  Special  Term  had  no  right  to  sit  in  judgment 
upon  his  exercise  thereof,  or  to  coerce  his  action  in  that 
behalf.  {^People  ex  rel.  Deimrest  v.  Fairchild,  67  N.  Y.  334 : 
People  ex  rel.  Haimnond  v.  Leonard,  74  id.  443.)  The 
refusal  of  the  comptroller  to  entertain  the  application  of  the 
relator  and  to  take  the  action  requested  of  him,  may  be  upheld 
upon  any  ground  that  now  appears,  which  could  not  have  been 
remedied  if  the  point  had  been  raised  by  the  comptroller 
upou  the  application.  {Allurd  v.  Greasart,  61  N.  Y.  4  ; 
P€(yple  ex  rel.  Millard  v.  Chapin,  104  id.  96 ;  People  ex  rel. 
S/ieridan  v.  French,  31  Hun,  618.) 

Arthur  L.  Andrews  for  respondents.     A  mandamus  is  the 
proper  remedy.      (Laws   of   1855,   chap.   427,  §§   88,    85; 
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Peai^  ex  rd.  Ward  v.  Astor,  49  How.  Pr.  4J5 ;  62  N.  T. 
623  ;  People  ex  rel.  Boltzer  v.  Daley,  37  Hun,  461.)  The 
statute  confers  upon  the  comptroller  the  power,  and  makes  it 
his  duty  to  cancel  every  invalid  State  tax  sale.  (Laws  of 
1855,  chap.  424,  §  83 ;  /;i  re  O'Neil,  91  N.  T.  520.)  Tiie 
grea.t  principal  which  is  to  control  is  the  intention  of  the 
legislature  in  passing  the  act  which  intention  is  to  be  ascer- 
taixied  from  the  cause  or  necessity  of  making  the  statute,  as 
well  ss  other  circumstances.  ( People  ex  rel  Wood  v.  Lacornbe, 
99  T?T.  Y.  43,  49 ;  People  ex  rel,  Wright  v.  Chapin,  2  Cen. 
Hep.  467.)  The  comptroller  is  authorized  to  take  such  proofs 
of  s^lleged  irregularities  as  will  enable  him  to  determine 
wliotlier  the  sale  is  ineffectual  to  give  title.  (1  Kent's  Com. 
454  ;  Stiefy.  Hart,  1  N.  Y.  20.)  Section  843  of  the  Code 
of  Civil  Procedure,  is  designed  to  afford  the  comptroller  a 
metlicd  of  acquiring  the  proof  required  for  a  determination 
of  this  application.  (Penal  Code  §  96 ;  Clarice  v  Davenport, 
^5  N",  Y.  477,  483.)  The  irregularity  sought  to  be  established 
IS  a  fatal  defect.  {Bellinger  v.  Chray,  51  N.  Y.  610,  617 ; 
P^ojyle  V.  Uagadorn,  36  Hun,  610 ;  Newman,  v.  Supervisors^ 
^5  isr.  Y.  690.) 

Raj»allo,  J.     The  question  presented  by  this  appeal  is, 

'^hetlier  the  comptroller  can  be  required  by  mandamus  to 

•"^ai-  and  determine  an  application  made  to  him  by  a  purchaser 

^^  a  State  tax  sale  of  real  estate,  to  cancel  the  sale  and  refund 

the  j>Tirchase-money,  where  the  purchaser  alleges  that  the  tax 

"^as    invalid  and  presents  proof  in  support  of  his  allegation. 

Chapter  427  of  the  Laws  of  1855,  section  83,  provides  as 

lollows:  "  Whenever  the  comptroller  shall  discover,  prior  to 

^1^^    conveyance  of  any  lands  sold  for  taxes,  that  the  sale  was, 

/oy  ce.ny  cause  whatever,  invalid  or  ineffectual  to  give  title  to 

tae    lands  sold,  the  lands  so  improperly  sold  shall  not  he  con- 

^^^«<:?,  but  the  comptroller  shall  cam^cel  the  sale  2iXidi  forthwith 

<^Tise  the  purchase-money  and  interest  thereon  to  be  refunded, 

owt  of  the  State  treasury,  to  the  purchaser,  his  representatives 

or  assigns."     Section  85  provides  that  if  the  discovery  that 
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the  sale  was  invalid  shall  not  be  made  until  after  the  convej'- 
ance,  it  shall  be  the  duty  of  the  comptroller  on  receiving  evi- 
dence thereof  to  cancel  and  refund,  etc.,  and  to  recharge  the 
county  from  which  the  tax  was  returned,  with  the  amount 
refunded. 

The  tax  sale  in  this  case  was  made  by  the  comptroller  in 
1871,  for  the  unpaid  taxes  of  the  years  1861  to  1865  inclusive* 
upon  certain  lands  in  the  town  of  Wells,  in  Hamilton  county. 
The  purchaser  paid  the  purchase-money  and  received  the  usual 
certificates  of  sale,  and  afterwards  assigned  them  to  the  relators. 
No  deed  appears  to  have  been  given  by  the  comptroller  con- 
veying the  land  sold. 

The  relators  claim  that  they  have  found  that  the  board  of 
supervisors  of  the  county  of  Hamilton  did  not,  in  any  of  the 
years,  for  the  taxes  of  which  the  lands  were  sold,  estimate  and 
set  down  in  the  assessment-rolls,  the  sums  to  be  paid  as  a  tax 
upon  the  lands,  as  required  by  1  Kevised  Statutes^  395,  section 
33,  and  this  omission,  the  relators  allege,  rendered  the  sale 
invalid,  and  inefifectual  to  give  title  to  tlie  lands  sold. 

On  or  about  the  8tli  of  December,  18S5,  they  made  appli- 
cation, by  petition  in  writing,  to  the  comptroller  for  a  cancel- 
lation of  the  sales  and  the  refunding  of  the  purchase-money. 
Their  petition  set  forth  the  sale  and  the  issuing  of  the  certifi- 
cates, and  alleged  that  the  supervisors  of  the  several  towns  of 
Hamilton  county,  and  town  of  Wells,  failed  to  extend  the 
tax  on  the  several  assessment-rolls,  as  a  board  of  supervisors, 
but  delegated  to  each  individual  member  to  do  the  same,  and 
did  not  subsequently  ratify  said  extension.  The  petition  was 
accompanied  with  the  certificates  of  the  sales  and  the  assign- 
ments thereof. 

In  August,  1886,  the  relators,  through  their  counsel,  request 
the  comptroller  to  take  action  on  their  application,  and  pro- 
duced to  him  the  affidavit  of  the  clerk  of  the  board  of  super- 
visors of  Hamilton  county,  who  was  in  office  during  the  years 
1861  to  1865,  both  inclusive,  and  also  the  affidavit  of  one  of  the 
members  of  said  board,  substantiating  the  allegations  of  their 
petition,  and  at  the  same  time  offered  to  produce  satisfactory 
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evidence  of  the  defect  alleged,  from  witnesses  who  knew  the 
facts. 

On  the  20th  of  August,  1886,  the  conjptroller  sent  to  tlie 
attorneys  for  the  relators  the  following  communication  refusing 
their  request : 

"STATE  OF  ITEW  YORK,  ) 

"Comptroller's  Office,  > 

"  Albany,  August  20,  1886.  ) 

"  In  the  matter  of  the  request  to  grant  application  223  on 
^he  production  of  satisfactory  proof  of  irregularities  not  patent 
on  the  face  of  the  records. 

Stedman,  Thompson  &  Andrews,  Albany^  If,  Y. 
^■KNTLEMEN. —  While  I  do  not  question  the  force  of  the 

^^horities  cited  by  the  applicant  in  making  this  special  request, 

^Qd  while  I  have  no  reason  to  doubt  his  ability  to  produce 

^fore  me  evidence  of  the  kind  and  force  that  would  be 

required  upon  a  trial  in  court,  it  nevertheless  seems  to  me 

that  his  request  is,  practically,  that  I  should  assume  judicial 

powers  and  functions  not  conferred  upon  me.     The  so-called 

common  law  evidence  which  the  applicant  offers  to  produce 

before  me  would  not,  after  all,  be  evidence  in  any  technical 

sense.     It  would  be  such,  superficially,  but  it  would  not  and 

could  not  be  invested  with  the  attributes,  or  expose  the  witness 

giving  it  to  the  penalties  accompanying  the  giving  of  true  or 

false  testimony  under  legal  oath  before  a  duly  qualified  tribunal. 

The  applicant's  request  is,  therefore,  denied. 

"  Respectfully  yours, 

"ALFRED  C.CHAPIN, 

Comptroller?'* 

Tlie  relators  thereupon,  on  affidavits  stating  the  foregoing 

*acts,  made  a  motion  in  the  Supreme  Court  at  Special  Term 

^or    a,  ^rit  of  rriandamus^  commanding  the  comptroller  to 

P^^oeeed  to  hear,  act  upon  and  determine  the  application  made 

^y  the  relators,  and  to  receive  such  evidence,  to  be  offered  by 

the  applicants,  as  would  be  competent  in  a  court  of  justice,  or 

such  proof  as  is  authorized  by  statute. 

SicatELS  — ^VoL.  LX.        40 
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In  oppostion  to  the  motion  the  comptroller  presented  his 
own  affidavit,  setting  forth  his  letter  of  August  twentieth,  and 
alleging  that,  in  his  belief,  the  statutes  of  this  State  did  not 
clothe  him  with  the  power  to  examine,  in  a  judicial  capacity,  evi- 
dence aliunde  the  record,  for  the  reasons  set  forth  in  said  letter. 
The  position  taken  by  the  comptroller  thus  appears  to  have 
been  that  the  act  of  1855,  directing  him  to  cancel  tax  sales 
and  cause  the  purchase-money  to  be  refunded  to  the  purchaser, 
or  his  assigns  (Laws  of  1855,  chap.  427,  §  83),  appHed  only  to 
cases  where  the  invalidity  of  the  sale  appeared  upon  the  face  of 
the  proceedings,  and  that  he  had  no  power  to  cancel  a  sale  where 

■  ^  the  invalidity  did  not  thus  appear,  but  had  to  be  established 

Ji  by  extrinsic  evidence. 

/  The  motion  for  a  mandamus  was  granted  by  the  court  at 

Special  Term,  and  the  order  was  affirmed  at  General  Term, 

-  -  and  the  comptroller  now  appeals  to  this  court. 

}^  Wq  are  of  opinion  that  the  powers  of  the  comptroller,  under 

^H  the  statute  of  1855,  are  not  so  restricted  as   he  contends. 

9^.  The  statute,  so  far  from  providing  merely  that  he  shall  cancel 

the  sale  on  discovering  that  it  is  invalid  for  any  cause  appear- 
ing on  the  face  of  the  proceedings,  enacts  that  when  he  dis- 
covers that  it  is,  J^or  any  cause  whatever^  invalid  or  ineffectiMl 
to  give  title  to  tJie  lands  sold^  he  shall  cancel  the  sale  and 
forthwith  cause  the  purchase-money,  with  interest,  to  be 
refunded  to  the  purchaser. 

This  statute  was  evidently  intended  to  vest  the  comptroller 
with  power,  and  require  him,  to  make  restitution  to  purchasers 
at  tax  sales,  of  the  purchase-money  paid  by  them,  whenever 
it  should  bo  found  tliat  the  sale  was  ineffectual,  for  any 
reason,  to  enable  them  to  obtain  title  to  the  land  which  tliey 
had  bought  and  paid  for.  This  was  just  to  the  purchasers, 
wlio  were  entitled  under  section  63  of  the  same  act  of  1855, 
to  a  title  in  fee,  but  who  at  the  time  of  the  passage  of  the 
act  of  1885  would  have  had  no  legal  remedy  to  recover 
back  their  money  from  the  State  in  case  their  title  failed. 
It  is  not  certain  that  they  would  have  any  remedy  now, 
unless  one  is  afforded  by  the  act  of  1855.     The  remedial 
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feature  of  that  act  is  also  supported  by  considerations  of 
sound  policy,  as  it  was  calculated  to  encourage  persons  to 
bid  at  tax  sales,  by  the  assurance  that  they  would  either  get 
title  to  the  land  they  bought,  or  a  return  of  their  money,  and 
were  not  likely  to  lose  both.  It  was  beneficial  to  the  land 
owner,  because  it  tended  to  make  his  land  bring  a  better  price 
at  the  sale,  and  also  to  the  State,  as  it  tended  to  enable  it  to 
collect  it3  unpaid  taxes,  by  encouraging  purchases  at  *ax  sales. 

To  restrict  the  comptroller,  in  this  power  of  canceling  sales, 
to  cases  where  the  invalidity  appeai-s  upon  the  face  of  the 
proceedings,  would  not  only  do  violence  to  the  language  of 
the  statute,  but  would  frustrate  its  intent.  The  intent  was 
to  protect  the  purchaser  in  case  the  sale  was  found  to  be 
ineffectual  to  give  him  title.  This  protection  would  be  very 
inadequate  if  it  left  him  to  take  the  risk  of  all  the  many 
other  defects  which  might  exist  in  a  tax  title.  As  to  those, 
the  purchaser  would  have  had  no  remedy  except  by  petitioning 
the  legislature  in  case  his  title  proved  invalid,  for  in  1855 
there  was  no  other  mode  of  obtaining  redress  from  the  State, 
and  it  is  at  least  questionable  whether  the  subsequent  statutes 
establishing  the  Boai*d  of  Audit  and  the  Board  of  Claims 
would  afford  a  remedy. 

Section  85  of  the  same  act  shows  very  clearly  that  by  the 
words  ''  for  any  cause  whatever  "  the  intention  was  to  provide 
for  cases  where  the  invalidity  depended  upon  extrinsic  facts, 
to  be  established  by  evidence,  for  that  section  provides  for 
the  cancellation  of  the  invalid  sale  after  the  comptroller's  deed 
has  been  executed,  and  declares  it  to  be  the  duty  of  the  comp- 
troller upon  receiving  evidence  that  the  sale  was  invalid,  to 
cancel  it  and  refund  the  purchase-money.  It  cannot  be  con- 
ceived that  the  legislature  intended  to  draw  a  distinction 
between  the  two  cases,  and  to  provide  that  where  a  deed  had 
been  executed  the  comptroller  should  receive  evidence,  and 
that  where  no  deed  had  been  executed  he  was  not  empowered 
to  receive  evidence  of  the  invalidity  of  the  sale.  Taking  the 
two  sections  together  it  seems  plain  that  it  was  intended  that 
in  both  cases  the  comptroller  should  receive  evidence,  and 
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that  it  was  implied  that  tho  purchaser,  who  was  the  party 
interested,  should  have  the  right  to  ofiEer  such  evidence. 

The  act  of  1873,  (Chap.  120)  referred  to  in  the  opinion  of 
Peckham,  J.,  at  Special  Term,  is  confirmatory  of  this  view. 
That  act  provides  for  setting  aside  cancellations  whenever 
they  have  been  obtained  by  fraud,  misrepresentation  or  sup- 
pression of  any  material  fact,  or  by  a  mistake  of  fact. 

This  statute  is  entirely  inconsistent  with  the  theory  that  the 
comptroller  was  limited  in  his  power  of  cancellation  to  defects 
appearing  on  the  face  of  the  proceedings,  and  could  not  con- 
eider  extrinsic  facts.  The  comptroller  objects  that  the  affidavits 
produced  to  him,  and  the  testimony  of  witnesses  offered  on 
the  part  of  the  relators,  were  not  evidence  in  a  technical  sense, 
because  he  was  not  vested  with  judicial  powers  and  functions, 
and  such  affidavits  and  testimony  would  not  expose  the  wit- 
nesses to  the  penalties  accompanying  the  giving  of  false  tes- 
timony under  legal  oaths  before  a  duly  qualified  tribunal. 
This  is  one  of  the  grounds  upon  which  he  bases  his  refusal 
to  consider  or  act  upon  the  proofs  offered. 

We  think  the  comptroller  had  legal  authority  to  receive 
and  act  upon  the  proofs  offered,  and  that  they  did  constitute 
legal  evidence.  He  was  clearly  authorized  to  decide  the  ques- 
tion of  the  validity  or  invalidity  of  the  tax  sales,  at  least  as 
between  the  State  and  the  purchaser,  and  for  the  purpose  of 
determining  whether  the  purchaser  was  entitled  to  have  the 
purchase-money  paid  by  him  refunded  out  of  the  State  treasury. 
This  was  in  the  nature  of  a  judicial  function  conferred  upon  him 
by  law.  It  is  a  general  principle  that  where  a  power  is  given  by 
statute,  everything  necessai'y  to  make  it  effectual,  or  requisite  to 
attain  its  end,  is  implied.  (1  Kent's  Com.,  464 ;  Stiefv.  Sart, 
1  N.  T.  20,  30;  Mayor  v.  Sands*.)  To  enable  him  to 
decide  whether  or  not  the  tax  sales  were  invalid,  for  any  cause 
whatever,  and  ineffectual  to  give  title,  it  was  necessary  that  he 
should  receive  evidence  of  the  facts  showing  their  invalidity. 
The  power  to  cancel,  therefore,  implies  power  to  take  proof 
of  the  defect.     Indeed,  in  section  85,  it  is  in  terms  made  the 

*Ante,  p.  210. 
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duty  of  the  comptroller  to  receive  evidence  that  tlie  sales  were 
invalid  and  to  act  upon  such  evidence.  That  section  says  that 
"i^  shcUl  he  the  duty  of  the  comptroUer^  on  receiving  evidence 
thereof^  to  cancel  the  salcy^  etc^  If  witnesses  should  be  pro- 
duced before  him  he  is  expressly  authorized  by  law  to  swear 
them  (1  K.  S.  185,  §  1),  and  all  the  power  required  to  enable 
him  to  conduct  the  investigation  is  conferred  upon  him  by 
section  843  of  the  Code  of  Civil  Procedure,  which  provides, 
among  other  things,  that :  "  Where  an  officer^  person,  board  or 
committee,  to  whom  or  to  which  application  is  made  to  do 
an  act  in  an  official  capacity,  requires  information  or  proof,  to 
enable  him  or  it  to  decide  upon  the  propriety  of  doing  the 
acty  he  or  it  may  receive  an  affidavit  for  that  purpose,"  and 
the  same  section  provides  that  whenever  an  officer,  etc.,  is 
authorized  to  receive  an  affidavit,  he  may  swear  the  deponent. 

The  comptroller  was  thus  vested,  at  the  time  the  applica- 
tion was  made  to  him  by  the  relators,  with  legal  authority, 
not  only  to  receive  the  affidavits  tendered,  but  also  tcf  admin- 
ister oaths  to  the  witnesses  who  might  be  produced  before 
him,  and  section  96  of  the  Penal  Code  is  broad  enough  in  its 
provisions  to  subject  a  witness  or  deponent  to  the  pains  and 
penalties  of  perjury,  for  swearing  falsely  on  such  a  hearing  or 
inquiry  by  the  comptroller. 

The  learned  attorney  general  in  support  of  the  comp- 
troller's appeal,  takes  the  further  point  that  the  statute  was 
intended  to  provide  only  for  cases  where  the  invalidity  results 
from  some  defect  in  the  proceeding  of  the  comptroller  him- 
self, in  respect  to  the  sale.  We  can  find  nothing  in  the 
statute  to  support  this  theory.  The  provision  is  that  if,  for 
any  cause  whatever^  the  sale  should  be  discovered  to  have 
been  invalid^  or  ineffectual  to  give  title^  the  purchase-money 
shall  be  returned  and  the  sale  canceled.  If  the  tax  itself, 
which  was  the  foundation  of  the  power,  is  found  to  have  been 
void,  the  sale,  however  regularly  conducted,  is  ineffectual  to 
give  title  to  the  land  sold.  The  failure  of  title  is  the  essen- 
tial ground  upon  which  restitution  is  to  be  made.  The  argu- 
ment that  the  only  invalidity  which  the  comptroller  can 
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consider,  is  a  defect  in  his  own  proceedings,  is  conclusively 
answered  by  section  8^  of  the  same  act,  which  provides  that  if 
the  error  originated  ^o^th  the  tovm  or  county  officers^  the 
amount  refunded  shall  be  charged  to  the  county  and 
reassessed  by  the  board  of  supervisors  and  Daid  to  the  State 
treasurer. 

Some  criticism  is  made  upon  the  language  of  section  83, 
viz.,  that  if  the  comptroller  shall  discover  that  the  sale  was 
invalid,  etc.,  he  shall  cancel  it,  etc.  The  statute  could  not 
have  been  intended  to  be  confined  to  cases  where  the  comp- 
troller by  his  own  unaided  researches,  and  without  suggestion 
from  any  one  else,  makes  the  discovery.  We  think  that  the 
meaning  was  that  where  he  shall  find,  or  it  shall  be  made 
apparent  to  him,  that  the  defect  exists,  he  shall  act,  ar  d  where 
the  purchaser  satisfies  him  by  evidence  that  he  can  get  no 
title  under  the  sale,  we  think  that  it  is  his  duty  to  discover  it 
and  to  cause  the  purchase-money  to  be  refunded.  Section  83 
expressly  provides  that  "on  receiving  evidence"  of  the 
invalidity  he  shall  act. 

We  are  also  of  opinion  that  mandamu%  is  the  proper  remedy 
to  set  the  comptroller  in  motion  when  he  refuses  to  entertain 
or  act  upon  an  application  of  this  description.  It  is  not 
claimed  that  he  can  bo  directed  by  that  court  how  to  decide 
the  question,  but  only  to  receive  the  evidence  and  exercise 
his  judgment  upon  it.  Being  vested  by  tlie  statute  with 
power  to  decide,  and  the  purchaser,  whose  money  is  in  the 
State  treasury,  having  a  legal  interest  in  having  his  right  to 
a  return  of  it  determined,  is  entitled  to  apply  for  a  mandamus 
to  compel  the  exercise  of  the  power.  Besides  the  statute  is 
in  terms  mandatory,  and  declares  that  on  discovery  of  the 
defect  the  comptroller  shall  cancel  the  sale  and  cause  the 
purchase-money  to  \>q.  forthwith  refunded. 

The  relators  presented  to  the  comptroller  prima  fa/Ae 
evidence,  which,  if  tme,  showed  that  the  taxes  and  the  sales 
were  invalid  and  that  they  were  entitled  to  be  refunded  the 
purchase-money.  {Bellinger  v.  Oray^  51  N.  Y.  610,617; 
People  y.nagadom,  104  N.  T.  616 ;  36  Him,  610.)    And  they 
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offered  to  produce  further  satisfactory  evidence  of  the  facts 
alleged.  We  tnink  it  was  the  duty  of  the  comptroller  to  hear 
and  decide  the  case,  and  that  the  rnandamus  was  properly 
granted. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


Elizabeth  R.  Cogswell,  Respondent,  v.  The  New  Tobk,  *  ijq^— jjg 
ISksv  Haven  and  EIartford  Railroad  Company,  Appellant.    Ji2L-S 

Where  a  party  elects  to  bring  an  action  for  both  legal  and  equitable  relief     j^ 
in  respect  to  the  same  cause  of  action,  the  case  is  not  one  of  right^     143 
triable  by  jury;  but  by  such  election  he  submits  to  have  the  issues  tried 
by  the  court,  alone  or  with  the  aid  of  a  jury,  as  the  court  in  its  discre- 
tion may  determine,  according  to  the  practice  in  equity  cases. 

An  equitable  action  to  restrain  the  continuance  of  a  nuisance,  or  an  action 
for  a  nuisance,  in  which  equitable  relief  is  also  demanded,  is  not  an 
action  for  a  nuisance  within  the  meaning  of  the  provision  of  the  Code 
of  Civil  Procedure  (§  968),  which  declares  that  such  an  action  must  be 
tried  by  a  Jury.    (§  1660.) 

Accordingly  held^  where  the  complaint  in  an  action  asked  Judgment  for 
damages  and  for  an  abatement  of  an  alleged  nuisance,  and  also  for  an 
injunction  restraining  a  continuance  of  the  nuisance,  that  plaintiff  was 
not  of  right  entitled  to  a  Jury  trial 

(Aigued  March  15, 1887;  decided  April  10,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  December  28,  1886, 
which  affirmed  an  order  of  Special  Term  granted  on  motion  of 
the  plaintiff,  awarding  and  settling  the  issues  herein  to  be  tried 
by  a  jury.  The  order  was  made,  as  stated  therein,  "  on  the 
ground  that  a  trial  by  jury  is  a  matter  of  right  in  this  action." 

The  oatore  of  the  action  is  stated  in  the  opinion. 

Henry  H.  Anderson  for  appellant.  Having  once  moved 
the  trial  of  the  action  without  a  jury,  or  having  once  failed  to 
claim  a  jury  trial,  before  the  production  of  evidence,  the  right 
of  plaintiff  to  a  trial  by  jury  has  been  waived.     (Code  of  Civ- 
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Pro.,  §  1009.)  PlaintiflE  was  not  of  right  entitled  to  a  jury 
trial.  (Code  of  Civ.  Pro.,  §§  968-972  ;  Hudaoii  v.  Caryl,  44 
N.  Y.  553,  554.)  It  is  the  intention  of  the  Code  that  in  such 
a  case  the  thai  should  be  proceeded  with  at  Special  Term  and 
if  the  issues  to  be  tried  turn  out  to  be  such  as  require  a  tnal 
by  jury,  the  court  then  will  determine  the  questions  of  fact  or 
the  issues  to  be  sent  for  trial.  (  Wheelock  v.  Lee,  74  N.  Y 
495  ;  Hammond  v.  Morgan,  101  id.  179.) 

Lewis  Johnston  for  respondent.  In  an  action  for  a  nuisance 
a  jury  trial  must  be  had,  unless  waived.  (Code  Civ.  Pro., 
§  968.)  The  nature  of  the  action  is  such  that  either  party 
has  the  constitutional  right  to  have  the  question  of  whether 
or  not  the  grievance  complained  of  is  a  private  nuisance,  and  the 
damage  sustained  thereby  decided  by  a  jury.  {Hudson  v.  Caryll^ 
44  K.  Y.  553;  FeopU  v.  Met  Tel  Co.,  31  Hun,  597,  600; 
Davison  v.  Associates  of  the  Ferry  Co..  71  K  Y.  333.)  The 
judge  at  Special  Term  having  made  the  order  appealed  from 
recite  that  trial  by  jury  is  a  matter  of  nght,  the  order  must 
stand  or  fall  upon  that  theory  and  not  as  of  discretion. 
{Dorr  V.  Granville  Oas-Light  Co.,  18  Hun,  274 ;  Brady  v. 
Cochran,  23  id.  274;  Ward  v.  Plato,  id.  402;  DoAyia  v. 
Morris,  36  N.  Y.  669-572.) 

Andrews,  J  The  complaint  demands  both  legal  and 
equitable  relief.  It  prays  judgment  for  damages  and  an 
abatement  of  the  nuisance  complained  of,  and  also  for  an 
injunction  restraining  the  defendant  from  continuing  the 
nuisance  and  from  permitting  its  lands  to  be  used  for  the 
purpose  of  carrying  on  any  operation  thereon  which  shall 
injure  the  plaintiff  in  the  enjoyment  of  her  property,  The 
remedy  for  damages  and  for  the  abatement  of  a  private 
nuisance,  could  at  common  law  be  obtained  in  a  legal 
action,  technically  known  as  an  assise  of  nuisance.  It 
was  9  part  ot  the  judgment  that  the  nuisance  be  abated. 
(3  Black  Com.  220;  Waggoner  v.  Jermaine,  3  Den.  306.) 
The  legal  remedy  by  wnt  of  nuisance  for  the  recovery  of 
damages  and  an  abatement  of  the  nuisance,  was  retained 
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by  the  Revised  Statutes  (2  R.  S.  332),  and  though  tlie  pro- 
ceeding by  writ  of  nuisance  has  been  abolished^  the  same 
relief  may  be  now  had  in  an  ordinary  civil  action  under 
the  Code.  (Code  Pro.  §  4.54;  Code  Civ.  Pro.  §  1662.) 
It  was  held  in  Hudson  v.  Caryll  (44  N.  Y.  553,  554),  that 
as  by  the  common  law  an  action  for  damages  and  for  the 
abatement  of  a  nuisance  was  triable  by  jury,  the  defendant 
could  not  be  deprived  of  the  right  to  a  jury  trial  upon  these 
issues,  although  the  plaintiff  in  his  complaint  also  demanded 
equitable  relief.  In  the  present  case  the  plaintiff  is  the  party 
insisting  upon  the  right  to  a  jury  trial,  notwithstanding  the 
fact  that  she  framed  her  action  asking,  not  simply  the 
relief  which  could  be  obtained  by  a  writ  of  nuisance  at 
common  law,  but  also  relief  by  injunction,  which  a  court 
of  law  was  not  competent  to  grant.  The  constitution 
(§  2,  art.  1)  secures  to  a  party  the  right  to  a  jury  trial  in  all 
cases  where  before  its  adoption  this  mode  of  trial  was  used. 
This  is  not  a  case  which  as  a  whole,  and  in  both  aspects  was 
triable  by  jury  at  the  adoption  of  the  Constitution,  nor  is  it 
one  where,  under  the  present  system,  the  plaintiff  iscompfelled 
to  unite  her  claims  for  both  equitable  and  legal  relief  in  the 
same  action.  Rights  may  be  waived,  or  a  party  may  by  his 
own  act  preclude  himself  from  asserting  them.  We  think  it 
18  a  reasonable  rule  and  one  in  consonance  with  the  authorities, 
that  where  a  plaintiff  brings  an  action  for  both  legal  and 
equitable  relief  in  respect  to  the  same  cause  of  action  the 
case  presented  is  not  one  of  right  triable  by  jury  under  the 
Constitution,  and  that  the  plaintiff,  by  such  election,  submits 
tohave  the  issues  tried  by  the  court,  or  by  the  court  with  the  aid 
of  a  jury,  as  the  court  in  its  discretion  may  determine,  according 
to  the  practice  in  equity  cases.  (See  Davison  v.  Associates 
of  the  Ferry  Co.,  71  N.  Y.  333;  iT.  T,  <&  N,  11.  li.  li.  Co.  v. 
Schuyler^  34  id.  30,  46 ;  Baird  v.  Mayor,  etc.,  74  id.  382.) 
This  is  not,  wo  think,  an  action  for  a  nuisance  within 
section  968  of  the  Code  of  Civil  Procedure.  The  action  of 
nuisance  is  mentioned  in  the  section  together  with  other 
SicKELs — Vol.  LX.        41 
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common  law  actions^  all  of  which  mu8t«  the  section  declares^ 
be  tried  by  jury,  unless  a  jury  is  waived  or  a  reference  is 
directed.  Reading  the  section  in  connection  with  section  1660, 
it  is  clear,  we  think,  that  an  equitable  action  to  restrain  the 
continuance  of  a  nuisance  demanded  is  X3ot  action  for  nuisance 
within  section  968. 

This  leads  to  a  reversal  of  the  orders  of  the  Spt'Cial  and 
General  Terms,  but  as  the  courts  below  decided  the  motion  on 
the  question  of  power  solely,  the  case  should  be  remitted  to 
the  Special  Term  for  the  exercise  of  its  discretion. 

All  concur. 

Ordered  accordingly. 


Pbtbb  Bowe,  as  Sheriff,  etc.,  Kespondent,  v.  Charles  W. 
WiLKiNS  et  al.,  Appellants. 

A  sheriff,  having  levied  upon  certain  property  under  an  attachment, 
received  from  the  plaintiff  in  the  attachment  suit  a  bond  of  indemnity 
from  all  liability  "  by  reason  of  the  levying,  attaching  and  making  sale 
under  or  by  virtue  of  such  attachment  ♦  ♦  ♦  or  for  or  by  reason 
of  the  defense  of  any  action  ♦  ♦  ♦  brought  against  him  "  for  such 
taking.  The  attachment  was  thereafter  vacated,  but  the  sheriff, 
without  the  knowledge  or  assent  of  the  obHgors,  refused  to  surrender 
the  property  on  demand,  and  subsequently  sold  it  upon  an  execution 
issued  on  judgment  in  the  action  in  which  the  attachment  was  Issued.  In 
an  action  upon  the  bond  ?ield^  that  the  obligors  were  not  liable;  that  the 
bond  could  noi  be  construed  to  cover  a  detention  after  the  writ,  which 
was  the  sheriff's  sole  authority  for  taking  and  keeping  the  property,  had 
been  vacated;  that  after  such  vacation  the  sheriff  was  bound  to  sur- 
render the  property  on  reasonable  demand  (Code  of  Civil  Pro.  §  709), 
and  his  refusal  was  an  illegal  act,  against  which  it  seems,  if  the  defend- 
ants had  by  their  bond  proposed  or  assumed  to  indemnify,  it  would  to 
that  extent  have  been  void. 

Also,  hdd,  the  fact,  that  upon  being  notified  of  the  commencement  of  an 
action  against  the  sheriff  for  a  conversion  of  the  property  brought 
after  the  demand  and  refusal  to  surrender,  defendants  requested  the 
sheriff  to  defend  and  were  represented  by  counsel  on  the  trial,  did 
not  make  them  liable;  that  it  was  not,  as  between  them  and  the  sheriff, 
a  ratification  of  the  unlawful  act. 

Plaintiff,  upon  the  trial,  produced  in  evidence  the  Judgment-roll  In  the 
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•ctioD  BgaioBt  him  for  the  conversion  of  the  property.  The  complaint 
therein  alleged  a  wrongful  taking,  and  the  refusal  of  the  sheriff  to 
deliver  up  the  property  on  demand;  the  sheriff  justified  under  the 
attachment.  Defendants  were  allowtid  to  prove,  by  parol,  that  said 
action  was  decided  against  the  sheriff,  not  for  the  original  taking,  but 
on  the  ground  that  he  became  liable  for  a  conversion  on  his  refusal  to 
surrender  the  property  on  demand,  made  after  the  attachment  was 
vacated.  Held,  no  error;  and  that  such  ground  of  recovery  was  properly 
within  the  issues  raised  by  the  pleadings  in  that  action. 

Where  it  does  not  appear  from  the  record,  what  was  the  precise  groimd 
upon  which  a  judgment  was  rendered,  parol  evidence  thereof  may  be 
given,  provided  such  ground  was  within  the  issues  in  the  case. 

It  appeared  by  the  uncontradicted  evidence  in  the  action  against  the  sheriff 
that  demand  was  made  after  the  vacating  of  the  attachment,  and  that  he 
absolutely  refused  to  surrender.  Held,  that  the  effect  of  the  judgment 
could  not  be  changed  by  proof  in  this  action  that  the  demand  was,  in 
fact,  made  before  the  attachment  was  vacated;  nor  was  it  an  answer 
that  the  sheriff  was  not  bound  to  surrender  forthwith  on  demand,  or 
that  he  was  entitled  to  demand  service  of  a  certified  copy  of  the  order 
vacating  the  attachment,  or  that  he  yras  entitled  to  be  paid  his  costs 
and  charges;  that  assuming  he  was  entitled  to  these  privileges,  as  his 
refusal  to  sun'ender  was  not  put  on  any  of  these  grounds  but  was 
absolute,  he  could  not  avail  himself  of  them  here;  also,  that  if  his 
refusal  was  based  on  either  of  those  grounds  it  should  have  been  proved 
as  a  defense  in  the  action  against  him. 

Also,  Tield,  the  fact,  that  the  sheriff  paid  over  the  money  realized  from 
the  sale  of  the  property  to  the  attorney  for  the  plaintiffs  in  the  execu- 
tion and  that  he  received  it  with  knowledge  of  the  source  from  whence 
it  came,  was  not  a  ratification  on  their  part  of  the  unlawful  act  of  the 
sheriff,  much  less  on  the  part  of  the  indemnitors. 

The  issuing  of  an  execution,  without  directions  as  to  how  it  is  to  be 
enforced,  implies  only  authority  to  do  a  lawful  act  in  pursuance  of  its 
conunand. 

(Argued  March  16, 1887;  decided  April  19,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  January  9,  1885,  which  aflSrmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

A.  Blumenstid  for  appellants.     The  liability  created  by 
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the  bond  in  suit,  did  not  refer  to  any  indemnity  for  any 
trespass  created  by  the  sheriff  in  holding  on  to  the  property 
for  the  taking  of  which  he  held  no  process  at  the  time  of 
the  conversion.  {JOlark  v.  Woodruffs  18  Hun,  419;  83 
N.  Y.  518,  522;  GriffitU  v.  Hardenberg,  4  id.  464;  Ives 
V.  Jones^  40  Am.  Dec.  421,  423,  426,  427 ;  Chapman  v. 
Dougla^s^  5  Daly,  244,  252.)  Even  if  the  sheriff  was 
requested  to  hold  on  to  the  property  after  the  process  was 
vacated,  and  even  if  such  request  was  made  by  the  attorneys 
for  the  plaintiffs  in  the  attachment  suit,  that  could  not  bind 
the  sureties  on  this  bond.  {Clark  v.  Woodruffs  83  N.  Y- 
618.)  It  must  be  made  to  appear  that  the  recovery  in  the 
action  against  the  sheriff  was  for  the  identical  taking  under 
which  the  bond  was  givt-n,  and  if  that  does  not  appear  dis- 
tinctly by  the  record  it  can  be  proven  by  parol  that  the  recovery 
was  not  for  such  taking.  (  Willett  v.  Kipp^  12  Hun,  474, 
476,  477.)  Evidence  in  aid  of  the  record  was  allowable. 
{McKnight  v.  Devlin,  52  K  Y.  399 ;  Doty  v.  Brown,  4  id.  71 ; 
Wood  V.  Jackson,  8  Wend.  9 ;  Deer  v.  Reed,  37  Hun,  594 ; 
Agan  v.  Iley,  30  id.  591 ;  BanfieldY,  Haeger,  7  Abb.  [K  C] 
318;  LeaviU  v.  Woolcott,  95  N.  Y.  212,  219,  220,  221,  222.) 
The  wrongful  taking  as  well  as  conversion,  may  be  united  in 
the  same  complaint.  (Code,  §  484.)  A  bond  must  be  construed 
strictly  in  favor  of  the  obligors,  and  a  construction  given 
which  will  relieve  them  from  liability,  rather  than  hold 
them,  and  in  this  connection  the  surrounding  circumstances 
may  be  examined  to  see  what  these  defendants  agreed  to 
hold  themselves  liable  for.  {Clark  v.  Woodruff,  83  N.  Y. 
522 ;  Oriffithd  v.  Hardenherg,  41  id.  464  ;  Blossom  v.  Griffin, 
13  id.  569.)  The  judgment  in  the  Superior  Court  action  was 
clearly  right,  and  the  subsequent  demand  on  the  twenty-first 
day  of  December  constituted  a  conversion  within  the  terms 
of  the  complaint  in  that  action.  {Roberts  v.  BurdeU,  52 
N.  Y.  646 ;  Gillett  v.  RoberU,  57  id.  33 ;  Jes^wp  v.  Miller^ 
2  Abb.  Ct.  A  pp.  Dec.  449;  Ohewarth  v.  McLean,  7  Daly, 
70 )  Where  an  attachment  is  issued  and  is  subsequently 
vacated  on  the  merits,  the  attaching  creditors  are  not  deprived 
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thereby  of  their  justification  for  a  seizure  under  the  sanie. 
Day  V  Bachj  13  Week.  Dig.  296,  affirming  11  id.  438.) 

Charles  F.  McLean  for  repondents.     Galinger's  cause  of 
action  was  complete  when  the  sheriff  took  his  goods  under  an 
attachment  against  Mrs.  Briggs  and  no  demand  was  necessary. 
(Uicks  V.  Cleveland^  48  N.  Y.  84 ;  Kluender  v.  Lynch,  2  Abb. 
App.  Dec.  538 ;  KuhlmanY,  Orser,  5  Duer,  242.)   It  is  imma- 
terial whether  a  second  demand  was  made  or  not.     {Livermore 
V.  Northruj>,  44  N.  Y.  107 ;  Snelley  v.  Cimner,  7  W.  Dig.  93 ; 
Coddington  v.  Car7iley,  2  Hilt.  528.)     Parol  evidence  cannot 
be  admitted  to  countervail  the  record  in  the  Galingcr  case. 
{Manny  v.  Ilarris,  2  Johns.  24;  Royce  v.  Burt,  42  Barb. 
655;  CoBiie  v.  Noyes,  14  N.  Y.  329;  Union  Bk,  v.  Kujpper, 
63  id.  617;  Beard  v.  FaUs,  1  T.  cfe  C.  21 ;  mcJceU  v.  Ar^n- 
strong,  6  W.  Dig.  73;  Campbell  v.  ButU,  3  N.  Y.   173; 
Daw  V.   TallcoU,  12  id.  184 ;  Kei^r  v.  Ilayes,  35  id.  531 ; 
Denackle  v.  Wiles,  1 1  id.  420 ;  White  v.  Madison,  26  id.  117 ; 
Wood  V.  Jackson,  8  Wend.  1 ;  Lowe  v.  Payne,  4  N.  Y.  247.) 
Even  though  all  that  Galinger  swore  to  upon   cither  trial 
M^ere  conceded,  yet  his  alleged  second  demand  was  insufficient, 
3s  it  appears  that  the  order  vacating  the  attachment  had  not 
Ijeen  entered  with  the  clerk  when  exhibited,  and  because  no 
certifled  or  other  copy  was  ever  served   upon    the   sheriff. 
(Wkitney  v    Belden,  4  Paige,  140;  Bronner  v.  Lewis,  17 
H«7n,  439 ;  Smith  v  Dodd,  3  E.  D.  S.  215 ;  Sage  v.  MosJier, 
17  flow,  367,  371 ;  2  R.  S.  285,  §§  56,  57;  3  id.  [6th  ed.] 
^7  :    J>aton  v.  Westerveli,  2  Duer,  363 ;  Star  F.  L  Co.  v. 
Godit^  2  J.  &  S.  359;  PUto  v.  Kelly,  16  Abb.  188;  Gait  v. 
Fi7^cA^  24  How.  193;  Watson  on  Sher.  108 ;  Taylor  v.  Bran- 
^^>   1   Esp.  45  ;  Danforth  v.  Carter,  4  la.  230 ;  Danforth  v. 
^^Z>Z>&rt,  11  id.  547  ;  Wheeler  v   Nichols,  32  Me.  233 ;  Drake 
^^  A.ttachment,  §§  427, 428.)     Further  than  this,  as  they  had, 
^ttwex-    our  objection  and  exception,  sought  to  impeach  the 
"^^^^,  plaintiff    had   the  right  to  show  the  falsity  of  the 
deiendants  immaterial  evidence  and  our  good  faith  toward  the 
^\aiiitiff.     (  Woodgate  v.  Fleet,  44  N  Y.  1.)     The  sheriff  was 
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not  bound  to  deliver  the  property  to  Galinger,  even  though 
the  making  of  the  alleged  second  demand  should  be  granted. 
{Frankel  v.  Elias^  50  How.  7-1 ;  Lambert  v.  Converse^  22  id. 
265.)  Defendants  ratified  the  sheriffs  action.  {Day  v. 
Bach^  90  N.  Y.  52 ;  Belloria  v.  Freehom,  63  id.  383 ;  Brewster 

^^\i  V.  Hatch,  41  Supr.  Ct.  63  ;  Shace  v.  Ilerman,  8  Wend.  452 ; 

^i   '  Webb  V.  Fond,  19  id.  423  ;  I^ohler  v.  Matlage,  72  id.  259 ; 

Jarvis  v.  Small,  40  Barb.  449 ,  Bancroft  v.  Winspear,  44  id. 
209;  Castle  v.  Zeiois,  78  N.  Y.  131 ;  Clark  v.  Woodruf,  83 
id.  518;  Oestricha  v.  Gilbert,  9  Hun,  242;  Code,  §  1427; 
Given  V.  Driggs,  1  Cai.  450 ;  Ilowell  v.  Christie,  3  Lans.  238  ^ 
Chapin  V.  Tlwmpson,  4  Hun,  779 ;  Binsse  v.  TTc^t^J,  37  N. 
Y.  526 ;  Aberdeen  v.  Blackman,  6  Hill,  324 ;  ^^^r«  v.  Ptn- 
fu?y,  12  Wend.  309 ;  Trustees  v.  Galatian,  4  Cow.  340.) 

Peckham,  J.  The  plaintiff  brought  this  action  to  recover 
from  defendants  some  $5,000  which  he  had  paid  upon  a  judg- 
ment recovered  against  him  by  one  Galinger  under  the  follow- 
ing circumstances  :  In  December,  1880,  one  Harriet  S.  Briggs 
was  tlic  owner  of  a  stock  of  goods  in  a  store  in  New  York  and 
on  the  eleventh  of  that  month  she  assigned  them  to  Galinger 
for  the  benefit  of  her  creditors.  On  the  same  day  William  H. 
Talbot  and  others  commenced  an  action  against  Mrs.  Briggs 
and  procured  an  attachment  against  her  property  and  placed 
it  in  the  hands  of  the  sheriff,  who  levied  upon  the  goods  which 
she  had  assigned  to  Galinger  and  which  were  claimed  by  him. 
The  sheriff  on  the  sixteentli  took  a  bond  of  indemnity  signed 
by  these  defendants  and  kept  the  goods.  The  condition  of 
the  bond  was  that  if  ihe  obligors  should  indemnify  the  sheriff 
from  all  liability,  suits  and  judgments  against  him  by  reason 
of  the  levying,  attaching  and  making  the  sale  under  or  by 
virtue  of  such  attachment  of  the  property,  or  for  or  by  reason  of 
the  defense  of  any  action  which  might  be  brought  against  the 
sheriff  for  such  taking,  then  the  bond  to  be  void,  otherwise 
valid.  This  attachment  was  on  the  twenty-first  of  December 
vacated,  and  on  the  twenty-fourth  of  that  month  Galinger 
commenced  an  action  to  recover  from  the  sheriff  the  value  of 
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the  goods  which  had  been  taken  by  him.  The  sheriff  gave 
Dotice  of  the  suit  to  these  defendants  and  at  their  request  he 
defended  it,  they  l)eing  represented  by  counsel  on  the  trial 
thereof.  The  trial  resulted  in  a  verdict  and  judgment  against 
the  sheriff  for  the  value  of  the  goods,  which  he  subsequently 
jpaid  and  then  commenced  this  action  to  recover  from  the 
defendants  on  their  bond  the  amount  he  had  paid  under  the 
Galinger  judgment  and  the  expenses  he  had  been  put  to  in 
defending  it.  The  defendants  herein  set  up  in  their  answer 
that  the  sheriff,  after  the  attachment  had  been  vacated  and 
after  due  demand  had  been  made  upon  him,  refused  to  sur- 
render the  property  attached  and  this  refusal  was  without  the 
knowledge  or  assent  of  the  defendants  herein,  and  that  the 
recovery  in  the  Galinger  action  was  based  on  this  demand  and 
refusal,  and  that  such  conduct  on  the  part  of  the  sheriff  was 
hot  within  the  condition  of  the  bond  and  consequently  they 
were  not  liable  therefor. 

Upon  the  trial  of  the  action  the  plaintiff  claimed  to  have 

proved  his  case  by  the  production,  among  other  things,  of  the 

judgment  roll  in  the  Galinger  suit.     The  defendants  then 

under  plaintiff's  objection,  proved  by  parol  the  ground  upon 

which  that  suit  was  decided,  viz.,  that  the  sheriff  became  liable 

for  a  conversion  upon  the  attachment  being  vacated  and  his 

refusal  to  give  up  the  property  upon  a  demand  made  after 

that  event.     Notwithstanding  this  evidence  the  circuit  gave 

judgment  for  the  plaintiff  which  has  been  affirmed   by  the 

General  Term  and  the  defendants  have  appealed  here.     They 

claim  (1)  that  the  condition  of  their  bond  did  not  cover  the 

facts  upon  which  the  judgment  was  founded  in  the  Galinger 

suit ;  (2)  that  the  ground  upon  which  the  recovery  was  based 

vas  within  the  issues  raised  by  the  pleadings  in  that  action  ; 

(3)  that  it  was  proper  to  show  by  parol  what  that  ground  was. 

It  is  beyond  dispute  that  the  recovery  in  the  Galinger  suit 
^as  upon  the  sole  ground  above  stated.  The  evidence  upon 
the  trial  of  this  action  as  to  what  that  ground  was  is  wholly 
iwcontradicted  and  consists  of  the  stenographer's  minutes  of 
evidence  upon  that  trial. 
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As  to  the  fii'st  contention  of  the  defendants,  was  this  act  of 
the  sheriff  within  tlie  condition  of  the  bond  ?  We  think  not. 
When  the  attachment  was  vacated  it  became  his  duty  upon 
reasonable  demand  to  deliver  up  the  property  to  the  defend- 
ant or  to  the  person  entitled  to  it,  who  in  this  case  was 
GaJinger.  (Code,  §  709.)  The  bond  indemnified  the  sheriff 
for  his  act  in  taking  the  property  as  that  of  the  defendant 
in  the  attachment  suit  and  for  his  keeping  it  under  such 
attachment  and  refusing  to  give  it  up  to  Galinger  or  any  one 
else.  The  property  was  originally  taken  by  virtue  of  the 
attachment  and  the  writ  was  the  only  justification  for  its 
retention,  and  if  in  truth  it  belonged  to  Galinger,  as  he  claimed^ 
the  writ  would  then  furnish  no  justification  for  taking  or 
retaining  the  property.  The  bond  taken  was  intended  to  and 
did  cover  the  risk  of  this  taking  and  detention  under  the  writ 
It  cannot  be  construed  to  cover  a  detention  by  the  sheriff 
after  the  writ  (which  was  his  sole  authority  for  ever  taking 
and  for  continuing  to  keep  the  property),  had  been  vacated. 
After  such  vacation  the  sheriff  was  bound  to  eurrendcr  the 
property  upon  reasonable  demand  and  his  refusal  to  do  so 
would  be  an  illegal  act  which  it  cannot  be  supposed  tlie 
indemnitors  in  the  bond  proposed  or  assumed  to  indemnify 
against  and  which  if  they  had,  such  bond  would  have  l>een 
void  to  that  extent.     {Of'iffiths  v.  Ilardenhergli^  4:1  N.  Y.  4G4.) 

As  to  the  second  claim  of  defendants.  The  basis  of  the 
recovery  in  the  Galinger  suit  was  fairly  within  the  issues. 
Pleadings  are  to  be  liberally  construed  with  a  view  to  sub- 
stantial justice,  or  in  other  words,  with  a  view  to  get  out  the 
real  truth  of  the  case  when  it  will  not  involve  surprise  or 
injustice  to  either  party.  The  complaint  in  the  Galinger  suit 
(which  was  brought  several  days  after  the  attachment  had 
been  vacated)  did  allege  a  wrongful  taking  from  Galinger's  pos- 
session on  or  about  the  eleventh  of  December,  and  a  conversion 
to  the  defendant's  use.  It  also  alleged  a  demand  made  for  a 
return  and  a  refusal  by  defendant ;  it  then  demanded  judg 
ment  for  the  value  of  the  property.  The  defendant  answered 
by  setting  up  the  issuing  of  the  attachment  and  justified  the 
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takinor  and  detention  under  that  writ,  and  alleged  that  the 
assignment  from  Mrs.  Briggs  to  Galinger  was  void  as  made 
with  intent  to  hinder,  etc.,  the  creditors  of  the  former.  This 
answer  did  not  set  up  new  matter  constituting  a  counter-claim 
and  did  not  call  for  a  reply,  and  under  section  522  of  the  Code 
such  new  matter  was  deemed  controverted  by  the  plaintiff  by 
traverse  or  avoidance  as  the  case  might  be.  Therefore,  upon 
evidence  by  the  defendant  that  the  property  as  taken  and  held 
under  the  attachment  as  the  property  of  Mrs.  Briggs,  the 
plaintiff  could  properly  prove  that  it  had  been  vacated  and  a 
demand  for  the  return  of  the  property  had  been  made  tliere- 
after  and  had  been  refused  before  suit  was  commenced.  If 
this  were  proper  to  put  in  evidence  the  court  could  then 
I  decide  upon  its  effect.     It  did  so  decide  and  held  the  defendant 

liable  for  his  conversion,  or  in  other  words,  for  his  detention 
of  the  property  subsequent  to  the  time  when  the  attachment 
was  vacated. 

The  defendants  then  make  the  third  claim  that.it  was  proper 
to  prove  by  parol  the  ground  upon  which  the  Galinger  case 
was  decided.  When  it  does  not  appear  from  the  record  what 
was  the  precise  ground  upon  which  the  case  was  decided,  parol 
evidence  thereof  may  be  given,  provided  such  ground  was 
within  the  issues  in  the  case.  (  Wood  v.  Jackson,  8  Wend.  9.) 
We  have  just  seen  that  this  ground  was  within  such  issues. 

The  plaintiff  herein  makes  some  answers  to  these  several 
defenses  and  he  says  that  as  matter  of  fact  there  was  but  one 
demand  made  by  Galinger  for  the  goods  after  they  were 
taken,  and  that  demand  was  made  on  the  day  of  their  seizure 
by  the  sheriff,  and  he  gave  some  evidence  to  that  effect  on 
this  trial.  The  difficulty  with  this  evidence  is  that  it  was 
not  given  on  tlie  trial  of  the  Galinger  suit.  The  evidence  is 
wholly  uncontradicted  as  to  what  took  place  on  the  trial  of 
that  suit  and  its  only  possible  importance  was  to  show  the 
reason  for  the  decision  of  the  Galinger  suit,  and  that  it  was 
decided  upon  a  ground  not  covered  by  the  bond.  As  I  say 
the  evidence  on  that  trial  was  uncontradicted  and  conclusive, 
showing  that  Galinger  made  a  demand  after  the  attachment 
SiCKELS  — YoL.  LX.         42 
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had  been  vacated  and  that  there  was  a  refusal  of  the  sheriflE 
to  give  up  the  property  notwithstanding  such  fact,  and  that 
the  action  was  decided  on  that  sole  ground. 

The  plaintiff  herein  also  states  that  the  case  does  not  pur> 
[  ^  port  to  contain  all  the  evidence  taken  on  the  trial  of  the 

Galinger  case,  and  that  to  support  this  judgment  it  must  be 
presumed  that  other  evidence  was  given,  and  upon  a  point 
whicli  was  covered  by  the  defendants'  bond  ;  but  the  diflSculty 
is  that  the  language  of  the  court  on  that  trial,  as  proved 
by  defendants,  shows  explicitly  that  the  sole  ground  of 
recovery  was  the  demand  and  refusal  subsequent  to  the 
attachment  being  vacated.  In  the  face  of  such  language  no 
^.  8uch  presumption  can  be  indulged  in.     It  is  also  urged  in 

/  behalf  of  the  plaintiff  that  even  after  the  attachment  had 

been  vacated  and  the  demand  made  (conceding  for  this  pur- 
pose that  a  demand  was  made),  still  the  sheriff  was  not  bound 
to  surrender  the  property  forthwith.     He  says  the  sheriff  wajs 
\^B  entitled  to  demand  service  of  a  certified  copy  of  the  order 

j^*n  vacating  the  attachment ;  to  have  a  reasonable  time  in  which 

to  consult  attaching  creditors ;  and  to  be  paid  his  costs,  fees 
and  charges  before  a  delivery  could  be  claimed. 

Assume  that  the  sheriff  would  be  entitled  to  ail  these 
privileges  even  including  his  costs  (which  he  as  to  the  latter 
probably  would  not  be  in  case  of  the  writ  being  vacated). 
Tet  the  evidence  on  the  Galinger  trial  was  uncontradicted 
that  when  Galinger  made  his  demand  for  a  return  of  the 
property  after  the  attachment  had  been  vacated,  the  refusal 
of  the  sheriff  to  deliver  was  not  put  on  any  of  these  grounds, 
but  was  absolute,  unconditional  and  final,  and  placed  solely 
upon  the  ground  that  he  had  a  bond  of  mdemnity  and  it  was 
no  use  to  ask  for  a  delivery.  In  the  light  of  such  facts  the 
claim  now  made  in  behalf  of  the  sheriff  comes  too  late. 
It  would  have  yery  likely  constituted  a  defense  to  the 
GaUnger  judgment  if  proved  on  that  trial  as  having  been  a 
position  taken  by  the  sheriff  in  answer  to  the  demand  for  the 
property  after  the  writ  had  been  set  aside.  To  prove  it  on 
this  trial  was  useless  because  too  late,  and  no  answer  to  the 
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proof  of  what  took  place  on  tho  Galin/^jer  trial  and  what  was 
the  ground  of  that  judgment.  Nor  is  any  defense  made  out 
by  proof  of  the  proceedings  subsequent  to  tho  rendition  of 
judgment  in  the  attachment  suit.  Judgment  was  therein 
duly  obtained  February  12,  1881,  and  on  tliat  daj^  an  execution 
was  issued  thereon,  nearly  two  months  after  the  commence- 
ment of  this  action. 

The  sheriflE  under  that  execution  proceeded  to  levy  on  the 
goods  which  he  had  attached  and  kept  in  his  hands,  and  he 
sold  them  under  such  execution,  and  turned  over  the  money 
to  the  attorney  for  the  plaintiflFs  in  the  execution,  who  knew 
it  came  from  the  sale  of  those  goods.  There  is  no  evidence 
that  these  defendants  ever  knew  one  word  as  to  where  the 
money  came  from  to  pay  a  judgment  in  an  action  to  which 
they  were  not  parties,  and  none  that  any  orders  were  given  by 
anyone  to  the  sheriff  as  to  what  property  to  levy  on.  Issuing 
an  execution  without  any  direction  as  to  how  it  is  to  be  enforced 
or  as  to  what  property  is  to  be  taken,  implies  only  an  authority 
to  do  a  lawful  act  pursuant  to  its  command  (  Welsh  v.  CocA- 
ran^  63  N.  Y.  181),  and  the  knowledge  of  the  attorney,  in 
the  execution  as  to  where  the  money  came  from  which  he  took 
from  the  sheriff,  there  being  no  proof  of  like  knowledge  by 
the  plaintiffs  in  the  execution,  when  they  received  the  money 
from  him,  would  be  no  ratification  even  as  to  them,  of  the 
prior  illegal  act  of  the  sheriff  in  refusing  to  surrender  the 
goods,  much  less  on  the  part  of  these  defendants,  being  equally 
ignorant.     {Clark  v.  Woodruff,  83  N.  Y.  518.) 

Neither  is  the  defense  of  the  Galinger  suit  by  the  defendants, 
at  the  n9tification  of  the  sheriff  equivalent  to  a  ratification. 
It  does  not  appear  that  at  that  time  they  knew  of  the  demand 
and  refusal  after  the  attachment  had  been  vacated,  and  the 
pleadings  in  the  Galinger  suit  would  not  necessarily  disclose 
that  fact ;  but  even  if  they  at  that  time  did  know  of  such 
demand  and  refusal,  it  nowhere  appears  that  they  knew  or 
approved  of  it  when  it  happened,  or  that  they  ever  requested 
or  expected  the  sheriff  to  so  refuse.  An  attempt  to  defend  the 
sheriff  from  the  consequences  of  an  illegal  act  done  without 
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their  request  or  sanction  cannot  properly  be  set  up  as  a  ratifi- 
cation of  such  act  as  between  the  sheriflp  and  these  defendants. 

Upon  a  careful  consideration  of  all  the  facts  in  this  case  we 
are  reluctantly  brought  to  the  conclusion  that  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
the.  event. 

All  concur,  except  Ruqeb,  Ch.  J.,  dissenting. 

Judgment  reversed. 


Marie  A.  "Witthaus,  Appellant  and  Respondent,  v.  Fred- 
erick* C.  C  ScHACK,  Appellant  and  Respondent. 

A  wife  has  no  estate  in  the  lands  of  her  husband  during  his  life  which 
she  can  convey;  her  inchoate  right  of  dower  is  but  a  contingent  claim, 
incapable  of  transfer  by  grant  or  conveyance,  but  susceptible  only, 
during  its  inchoate  state,  of  extinguishment. 

Such  an  extinguishment  can  only  be  effected  by  a  proper  conveyance  to 
the  grantee  of  the  husband. 

Where,  therefore,  the  wife  ioins  with  her  husband  in  a  deed  of  his  lands, 
this  does  not  constitute  her  a  grantor  of  the  premises,  or  vest  in  the 
grantee  any  greater  or  other  estate  than  such  as  he  derives  from  the 
conveyance  of  the  husband. 

Accordingly  held,  in  an  action  by  a  widow,  who  had  joined  with  her 
husband  in  a  deed  of  his  real  estate,  brought  against  the  grantee  to 
amend  the  deed  on  the  ground  of  fraud,  so  far  as  it  affected  her  right 
of  dower,  that  defendant  derived  his  title  **  through,  from  and  under," 
the  husband  within  the  meaning  of  section  829  of  the  Code  of  Civil 
Procedure;  and  that  plaintiff  was  not  a  competent  witness  as  to  personal 
transactions  with  the  decedenL 

The  authorities  upon  the  subject  of  the  nature  and  characteristics  of 
dower  right  collated. 

Witthaus  V.  Shock  (38  Hun,  590),  reversed. 

(Argued  March  16,  1887;  decided  April  19,  1887.) 

These  arc  cross  appeals  from  judgment  of  the  Gteneral 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  upon  an  order  made  January  25, 1884,  which  aflSrmed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court,  and  affinned  various  orders.  (Reported  below, 
38  Hun,  950.) 
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The  nature  of  the  action  and  the  facts,  bo  far  as  material, 
are  stated  in  the  complaint. 

John  E.  BurriU  for  plaintiff.  The  plaintiff  was  not  an 
incompetent  witness  under  section  829  of  the  Code,  because 
the  title  or  interest  to  be  affected  by  the  action  was  not 
derived  by  defendant  from  plaintiff's  husband  but  from  plain  tiff . 
{Gary  v.  Whiiej  69  N.  T.  338-341 ;  Simar  v.  Canaday,  63  id. 
305 ;  MiUa  v.  Van  Vborhisj  20  id  412 ;  Lawrence  v.  Brawn^ 
5  id.  349 ;  WUTdn^m  v.  Bvsh^  3  Paige,  653.)  The  inchoate 
right  of  dower  of  the  wife  is  as  much  entitled  to  protection 
as  the  perfected  or  vested  right  of  the  widow.  {Mills  v.  Van 
Voorhis,  20  N.  Y.  412;  Matthews  v.  Duryea,  43  id.  626.) 
Such  inchoate  right  is  a  subsisting  and  valuable  interest  to 
protect  and  preserve  which  she  has  a  right  of  action.  (1 
Story  Eq.  Jur.  §  656 ;  Jackson  v.  Edwards^  7  Paige,  408 ; 
Hippie  V.  Gilbom^  8  How.  456 ;  Simar  v.  Canadayj  53  N. 
T.  305.)  The  plaintiff's  cause  of  action  was  complete  when 
she  established  that  the  deed  had  been  executed  by  her  under 
a  mistake  of  fact  induced  by  fraud.  {Gillespie  v.  Moon^  2 
Johns.  Ch.  585 ;  Sears  v.  Shafer,  6  N.  Y.  268 ;  Whelan  v. 
Whdan^  3  Cow.  537,  577;  Haguenin  v.  Basely^  14  Yes. 
Jr.  2S9;  BenneU  v.  Judson,  21  K  Y.  238.)  The  defend- 
ant is  not  a  purchaser  for  value  and  therefore  has  no 
superior  equities  to  the  plaintiffs.  iRay  v.  Birdseye^  5  Den. 
619,  625,  626 ;  Gary  v.  White,  52  N.  Y,  139  ;  De  Lancy  v. 
Steams,  66  id.  157 ;  Weaver  v.  Barden,  49  id.  286  ;  Wood  v. 
BoUnson,  22  id.  564;  DicJcerson  v.  Tillinghast,  4  Paige, 
216.)  The  deed  was  not  accepted  by  the  defendant  in  satis- 
faction of  his  debt,  and  by  joining  in  it  he  did  not  waive  any 
right  of  action  which  he  had  against  the  grantor,  Witthaus. 
{Day  V.  Zeal,  14  Johns.  404 ;  Ainslie  v.  Wilson,  7  Cow.  662  ; 
Cary  v.  White,  52  N.  Y.  139.)  The  grantee  of  real  estate  is 
not  estopped  to  deny  that  his  grantor  had  title  to  all  he 
assumed  to  convey.  {Averill  v.  Wilson,  4  Barb.  180, 
184-186;  Lawrence  v.  Brown,  5  N.  Y.  394,  403 ;  Kellogg  v. 
Ames,  4Hd.  264;  Carpenter  v.  StthoeU,  11  id.  61,  73.) 
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Lewis  Sanders  for  defendant.  The  plaintiflE  wap  au  incom- 
petent witness  as  to  personal  transaction  with  her  deceased 
husband.  {Simar  v.  Canaday^  53  N.  Y.  805 ;  Sanford  v. 
EllWiorpy  95  id.  48,  51 ;  1  GreenL  Cruise  on  E.  Prop.^ 
151,  §  1 ;  id.  172 ;  Ins.  Co,  y.  Nel8(m,  103  U.  S.  544-548 ;  Soto- 
land  V.  Blake,  97  id.  626,  627 ;  EusseU  v.  Bap.  T.  Un.j 
73  m.  337;  Cdbum  v.  Anderson^  Daily  Eeg.,  Oct  10.^ 
1881;  Miner  v.  Bradley,  22  Pick.  457;  Clarke  v.  IHck- 
son,  El.  Bl.  &  El.  154;  Mason  v.  Bovet,  1  Denio,  73; 
Chitty  on  Cont.  408,  409,  [Am.  ed.]  of  1842 ;  Campbell  v. 
Fleming,  1  Ad.  &  Ell.  42.)  The  plaintiff  is  estopped  by  her 
subsequent  acquiescence.  {Minor  v.  Bradley,  22  Pick.  457 ; 
Clarke  v.  Dickson,  El.  Bl.  &  EL  154;  Chitty  on  Cont.  408, 
409  [Am.  ed.],  1842 ;  Camphdl  v.  FUmming,  1  Ad.  &  Ells. 
42 :  Kinney  v.  Kiernan,  49  N.  T.  168  ;  Rodman  v.  Clarke 
46  id.  357 ;  Morris  v.  Rexford,  18  id.  552  ;  Sdway  v.  Fogg, 
6  M.  &  W.  86 ;  Cohh  v.  Hatfield,  46  K  Y.  536 ;  Mason  v. 
Bovet,  1  Denio,  69  ;  Lindley  v.  Furguson,  49  N.  Y.  626, 626 ; 
Dubois  V.  HermxjLnn,  56  id.  673 ;  Pullman  v.  AUey,  63  id. 
637.)  Plaintiff  is  estopped  by  acts  done  by  defendant  in 
reliance  upon  plaintiff's  acts.  {Chapman  v  Rose,  56  N.  Y. 
137 ;  Breeze  v.  U.  S.  Tel.  Co.,  48  id.  139  ;,  Bigelow  on  Est. 
[3d  ed.]  578 ;  Rapcdee  v.  Stewart,  27  N.  Y.  316  ;  Cont.  Nat. 
Rk  V.  Nat,  B'k  of  Commerce,  50  id.  585 ;  Knights  y.  Wiffen^ 
L.  R,  5  Q.  B.  660  ;  1  Chitty  on  Cont.  11  [Am.  ed.]  29.)  The 
title  of  a  bona  fide  purchaser  for  value  is  not  affected  by  fraud. 
(Kerr  on  Fraud  and  Mistake  [1st  Am.  ed.],  312.)  Plaintiff 
cannot  be  aUowed  to  take  under  and  against  the  same  instru* 
ment.  {Mosdy  v.  Ward,  29  Beav.  407  ;  Anderson  v.  AbboUy 
23  id.  461 :  Coddington  v.  Lindsay,  8  Chan.  App.  Cas.  578, 
589.) 

Rqgeb,  Ch.  J.  This  action  was  brought  by  the  plaintiff  as 
the  widow  of  Rudolph  A.  Witthaus,  to  cancel  and  annnl  a 
deed  of  several  parcels  of  land  in  the  city  of  New  York,  so  far 
as  it  affected  her  right  of  dower  in  the  parcels  lying  below 
Fifty-ninth  street,  upon  the  ground  that  her  signature  thereto 
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had  been  obtained  by  false  and  fraudulent  representations 
of  her  husband. 

The  proof  showed  that  on  December  23,  1876,  Rudolf  A. 
HVitthaus  and  the  plaintiff,  executed  and  dulj  acknowledged 
a  deed  of  ten  separate  parcels  of  real  estate  situate  in  the  citj 
of  New  York,  lying  partly  above  and  partly  below  Fifty- 
ninth  street,  to  Frederick  Schack,  the  defendant,  in  fee  to 
secure  the  payment  of  certain  debts  owing  by  "Witthaus,  to  the 
eeveral  persons  named  in  the  deed.  It  was,  stated  therein 
that  it  was  upon  trust  to  sell  and  convey  the  land,  to  produce 
the  best  price  that  could  be  realized  from  the  same,  and  apply 
the  moneys  realized,  to  the  payment  of  said  debts,  pro  rata 
according  to  their  respective  amounts.  The  proof  further 
showed  that  the  deed  was  delivered  to  the  defendant  on  the 
same  day,  and  he  immediately  entered  upon  the  possession  of 
the  property,  and  continued  to  sell,  convey  and  rent  the  same 
until  the  commencement  of  this  action  in  January,  1879. 
Eudolf  A.  Witthaus  died  by  his  own  hand  March  19,  1877. 

Upon  the  trial  the  plaintifE  was  herself,  offered  as  a  witness 
to  prove  the  fraudulent  representations  alleged,  and  upon  the 
faith  of  which,  she  claims  that  she  was  induced  to  sign  and 
acknowledge  the  deed  in  question.  Upon  being  asked  to 
relate  the  conversation  occurring  between  herself  and  her 
husband  in  wJiich  the  representations  occurred,  the  defendant's 
counsel  objected  to  the  competency  of  her  evidence,  upon  the 
ground  that  it  constituted  a  personal  communication  between 
the  defendant's  deceased  grantor,  and  the  witness  which 
was  inadmissible  under  the  Code.  The  objection  was  over- 
ruled and  the  defendant  excepted.  The  witness  there- 
upon gave  evidence  tending  to  show,  that  on  the  morning 
of  December  twenty-third  her  husband  requested  her  to  join 
him  in  a  deed  of  so  much  of  his  property  in  the  city  of  New 
York  as  was  situated  north  of  Fifty-ninth  street,  to  Schack, 
the  defendant,  for  the  purpose  of  securing  several  persons  to 
whom  he  was  indebted.  She  assented  to  this  proposition,  and 
further  testified  that  when  later  in  the  day  the  deed  whs  pre- 
sented to  her  for  execution  and  acknowledgment,  her  husband 
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said  that  it  was  prepared  in  accordance  with  the  agreement 

made  between  them  in  the  morning.     The  evidence  thus 

given  by  the  plaintiff  was  the  only  proof  offered,  as  to  the 

fraudulent  representations  alleged  by  the  plaintiff. 

||  •  The  only  question  which  wo  consider  it  necessary  to  discuss 

relates  to  the  competency  of  this  evidence  under  the  Code  of 

Civil  Procedure.     The  provision  of  the  Code,  so  far  as  it 

is  applicable  to  tho  question  in  hand,  may  be  abbreviated  as 

follows: 

r-  "Section  629.  Upon  the  trial  of  an  action     *     *     *     a  party 

|:  or  person  interested  in   tho  event    *    *     *    shall  not  be 

pI  examined  as  a  witness  in  his  own  behalf  or  interest     *     *    * 

^*  against     *     *     *     a  person  deriving  his  title  or  interestyW>m, 

^  through  or  under  a  deceased  person  by  assignment  or  other- 

u  wise;  concerning  a  personal  transaction  or  commuDicatiou 

i :  between  the  witness  and  the  deceased  person."     It  ia  not 

^ '  disputed  that  the  plaintiff  is  a  party,  and  interested  in  the 

%'  event  of  the  action ;  or  that  the  subject  of  the  inquiry  related 

1,^  to  a  personal  communication   between  the  deceased  person 

and  the  witness,  but  it  is  claimed,  as  stated  in  respondent's 

points,  that  "  the  plaintiff  was  not  an  incompetent  witness 

under  section  829  of  the  Code,  because  the  title  or  interest  to 

be  affected  by  the  action  was  not  derived  by  defendant  /ram 

plaintiff ^8  husband^  but  from  plaintiff."     The  plaintiff  thus 

seeks  to  stand  upon  the  letter  of  the  statute,  and  to  claim 

exemption  from  its  provisions  by  reason  of  the  alleged  creation 

of  a  contingent  estate,  intermediate  the  seizin  of  the  husband 

and  the  execution  of  tlio  deed,  which  it  is  claimied  suspended 

the  husband's  title  to  a  part  of  his  property,  and  created  a 

new  estate,  transferable  only  by  a  conveyance  from  the  wife. 

The  error  in  this  proposition  consists  in  the  assumption,  that 

the  wife  has  an  estate  in  tho  lands  of  her  husband  during  his 

life,  which  she  can  convey  to  another. 

The  settled  theory  of  the  law  as  to  the  nature  of  an  inchoate 
right  of  dower,  is  that  it  is  not  an  estate  or  interest  in  land  at 
all,  but  is  a  contingent  claim  arising  not  out  of  contract,  but 
ias  an  institution  of  law,  constituting  a  mere  chose  in  action 
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incapable  of  transfer  by  grant  or  conveyance,  but  susceptible 
only  during  its  inchoate  state,  of  extinguishment.  By  force 
of  the  statute  this  is  eflfected  by  the  act  of  the  wife  in  joining 
with  her  husband  in  the  execution  of  a  deed  of  the  land. 
Such  deed,  so  far  as  the  wife  is  concerned,  operates  as  a 
release  or  satisfaction  of  the  interest  and  not  as  a  conveyance, 
and  removes  an  incumbrance  instead  of  transferring  an  inter- 
est or  estate.  Her  riorht  may  also  be  forfeited  by  her  adultery, 
or  extingnished  and  barred  by  jointure  or  pecuniary  pro- 
vision. It  was  said  by  Judge  Gardiner  in  Lawrence  v.  Miller 
(2  N.  Y.  245)  that  "before  assignment  the  widow  has  no 
estate  in  the  lands  of  her  husband ;  her  right  is  a  mere  chose 
in  action  which  cannot  be  sold  upon  execution  at  law ;  until  that 
time  it  is  strictly  a  claim."  (Affirmed  in  Lawrence  v.  Brown^ 
5  N.  Y.  394.)  The  same  learned  judge  said  in  Moare 
V.  City,  of  New  York  (8  N.  Y.  110,  112):  "Before  assign- 
ment of  dower,  the  widowr  has  no  estate  but  a  mere  right  in 
action,  or  claim  which  cannot  be  sold  on  execution  (citing  2 
If.  y.  254 ;  Greenl.  Cruise  Dig.  Tit.  Dower,  chap.  3,  §  1 ; 
Oooch  V.  Atki7i'^^  14  Mass.  378.)  If  this  is  the  true  character 
of  the  right  of  the  widow  prior  to  the  assignment,  that  of  a 
wife  must  be  a  right  to  a  claim  for  dower,  contingent  upon 
her  surviving  her  husband.  Such  a  possibility  may  be 
released,  but  it  is  not,  it  is  believed,  the  subject  of  grant  or 
assignment,  nor  is  it  in  any  sense  an  interest  in  real  estate." 
"The  estate  of  the  widow  after  assignment  of  dower  is  a 
continuation  of  the  estate  of  her  deceased  husband." 

It  was  held  in  Marvin  v.  Smith  (46  N.  Y.  571,  574), 
that  "an  inchoate  right  of  dower  may  be  released  to  the 
grantee  of  the  husband,  by  a  proper  conveyance  executed  and 
acknowledged  in  the  form  prescribed  by  statute,  but  the  right 
cannot  be  transferred  to  a  stranger  or  to  one  to  whom  the 
wife  does  not  stand  in  privity."  It  was  further  held  that 
the  husband  having  previously  conveyed  the  premises  upon 
certain  specified  trusts,  that  a  mortgage  upon  the  same,  subse- 
quently executed  by  the  husband  and  wife,  was  ineffectual  to 
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bar  Ler  right  of  dower,  the  court  saying,  "if,  therefore,  the 
husband  had  no  interest  which  was  subject  to  the  mortgage 
and  passed  by  means  of  it,  the  mortgagee  took  no  title  to  the 
dower  right.  That  could  only  be  released  by  a  deed  of  her 
husband  conveying  the  estate  to  which  it  was  incidental,  in 
which  she  shall  unite." 

In  Elwood  V.  Klock  (13  Barb.  60),  it  was  held  where,  "  the 
widow  of  the  first  tenant  releases  her  dower,  before  the  same 
\  has  b^en  assigned  to  her,  her  release  will  operate,  not  as  an 

assignment  of  dower  to  the  widow,  nor  as  a  conveyance  of  it  to 
l^t      1  the  grantee,  but  as  an  extinguishment  of  her  right  of  dower, 

•J      \  and  such  release  will  not  affect  the  right  to  dower  of  the  widow 

I?      j  of  a  subsequent  grantee  of  the  premises." 

y      I  The  case  of  Elmendorf  v.  Lockwood  (57  N.  Y.  322),  seems 

^  in  point  upon  the  question  in  this  case.     In  discussing  the 

I  •       I  nature  of  the  act  of  the  wife  in  joining  her  husband  in  the 

^  execution  of  a  deed,  Earl,  J.,  said:  "When  she  has  united 

in  the  conveyance  her  dower  is  said  to  be  barred,  relinquished, 
extinguished,  removed.     Such  is  the  language  of  Kent,  and 
I  other  legal  writers.      Judge  Willard,  in  his  work  on  Heal 

Estate  (p.  61),  says :  *  The  inchoate  right  to  dower  is,  in  this 
State,  an  incumbrance  upon  the  estate  of  her  husband  which 
is  usually  removed  by  her  uniting  with  him  in  the  deed  and 
acknowledging  the  execution  thereof,'  and  (at  p.  64)  :  '  The 
object  of  uniting  the  wife  with  the  husband  in  his  convey- 
ance of  land  to  a  third  person,  is  to  extinguish  her  inchoate 
^^^t  right  of  dower.'"     Continuing,  Judge  Earl  further  says: 

^^^H  "When  the  wife  unites  with  her  husband  in  a  conveyance 

^^^H  properly  executed  by  her,  which  is  effectual  and  operative 

^^  against  her  husband,  and  which  is  not  superseded  or  set  aside 

1  as  against  him  or  his  grantee,  her  right  of  dower  is  forever 

barred  and  extinguished,  for  all  purposes  and  as  to  all  persons." 

ID  WIGHT,  Ch.  J.,  writing  in  the  same  case  and  considering 
the  nature  of  a  fine  in  the  English  laMr,  for  which  our  system 
I  of  private  acknowledgments  is  a  substitute,  says:  "A  fine 

levied  by  a  person  who  has  no  title  but  who  afterward  becomes 
]  heir,  will  be  an  estoppel  to  his  claim  as  heir,  and  yet,  a  release 
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by  deed  woiild  not  hare  barred  his  title.  The  principle  aeetnB 
to  be  that  the  fine  accompanies  the  estate  and  becomes  a  muni- 
ment of  title^  and  may  be  resorted  to  by  any  one  who  happens 
to  be  in  possession  of  the  estate.  These  views  would  prevail 
in  the  case  of  dower  while  it  is  still  inchoate.  The  argument 
would  be  yet  stronger  after  the  husband's  death.  The  estop- 
pel would  then  work  a  transfer  of  the  estate  to  the  vendee 
wider  the  husband's  conveyance.  {JLampti  Casey  10  Coke, 
46  J.  /  Helps  V.  Heneford,  2  B.  &  A.  242.) " 

It  was  also  held  in  Aikman  v.  BarseU{08  N.  Y.  186, 191), 
that "  the  ri^ht  of  a  widow  to  dower,  until  it  is  assigned,  is  a  mere 
chose  in  action  which  is  not  the  subject  of  a  sale  upon  execu 
tion  at  law,  and  before  assignment  or  admeasurement,  is  only 
a  daim." 

So  it  is  said  by  Andebws,  J.,  in  IlinchUffe  v.  Shea  (103 
N,  T.  163) :  "  The  joinder  by  a  married  woman  with  her  hus 
band  in  a  deed,  or  mortgage,  of  his  lands  does  not  operate,  as 
to  her,  by  way  of  passing  an  estate,  but  enures  simply  as  a 
release  to  the  grantee  of  the  husband,  of  her  future  contingent 
right  of  dower  in  the  granted  or  mortgaged  premises,  in  aid 
of  the  title  or  interest  conveyed  by  his  deed  or  mortgage. 
Her  release  attends  t!ie  title  derived  from  the  husband  and 
excludes  lier  from  afterwards  claiming  dower  in  the  premises 
as  against  the  grantee  or  mortgagee,  so  long  as  there  remains 
a  subsisting  title  or  interest  created  by  his  conveyance."  (See 
also  Sanford  v.  Ellithorpy  95  N.  Y.  48,  50,) 

It  would  seem  clear  from  the  authorities  that  the  act  of  the 
wife  in  joining  her  husband  in  the  execution  of  a  deed  of  his 
lands,  does  not  constitute  her  a  grantor  of  the  premises,  or 
vest  in  the  grantee  any  greater  or  other  estate  than  such  as 
he  derives  from  the  conveyance  of  the  husband.  Its  effect 
is  merely  to  extinguish  a  contingent  claim  existing  as  a  possible 
incmnbrance,  and  ceasing  to  exist  by  reason  of  the  execution 
of  the  husband's  deed,  and  to  be  revived  only  by  the  subse- 
quent cancellation  or  annulment  of  his  conveyance. 

It  is  also  obvious  that  the  grantee  in  such  deed  takes  title 
to  the  whole  premises  solely  by  virtue  of  the  title  and  estate 
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of  the  husband,  and  therefore  in  the  fullest  seuse  derives  his 
title  "  through,  from  and  under  "  such  grantor. 

We  are,  therefore,  of  the  opinion  that  the  defendant  took 
the  title  to  the  entire  premises  in  dispute  from  Rudolph  A. 
Witthaus,  and  that  his  wife  was  not  a  competent  witness  to 
testify  to  personal  transactions  and  communications,  occurring 
between  Jierself  and  her  husband  in  reference  to  such  deed. 
The  defendant  is,  therefore,  within  the  letter  as  well  as  the 
spirit  of  section  829  of  the  Code. 

It  follows,  as  a  matter  of  course,  from  these  views  that  the 
several  appeals  of  the  plaintiff  from  orders  which  constitute 
incidents  to  the  judgment,  must  fall  with  the  reversal  of  the 
judgment.  Such  appeals  are,  therefore,  dismissed  without 
costs  to  either  party. 

The  judgment  of  the  courts  below  should  bo  reversed  upon 
the  defendant's  appeal,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

All  concur. 

Ordered  accordingly. 
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William  Herring,  Appellant,  v.  The  "Ne 
Erie  and  Western  Railroad  Company  ct  al.,  Respondents. 

Unsecured  creditors  of  a  railroad  corporation  are  not  necessary  or  proper 
parties  to,  and  have  no  right  to  intervene  in,  an  action  to  foreclose  a 
mortgage  upon  its  property  and  franchises;  any  adjudication  made 
therein  against  the  mortgagor  is  binding  upon  them. 

Where  at  the  time  of  the  commencement  of  such  an  action  an  action  was 
pending,  brought  by  the  attorney-general  on  behalf  of  the  People,  to 
dissolve  the  corporation  on  the  ground  of  insolvency,  in  which  action 
a  temporary  receiver  had  been  appointed,  Iield  that  such  r^eiver  was 
not  a  necessary  party  to  the  foreclosure  suit. 

It  seems  that  such  temporary  receiver,  appointed  in  an  action  brought 
prior  to  the  passage  of  the  Code  of  Civil  Procedure  under  the  pro- 
visions of  the  Revised  Statutes,  was  not  vested  with  title  to  the  property 
Oi  the  corporation;  the  title  remained  in  the  corporation  until  final 
judgment  of  dissolution  and  the  appointment  of  the  final  receiver.  Nor 
was  such  temporary  receiver  a  trustee  for  the  creditors  ;  he  was  a  mere 
custodian  and  manager  of  the  property  under  the  direction  of  the  court 
during  the  pendency  of  the  action. 
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The  People  are  not  in  any  sense  a  proper  party  to  the  foreclosure  suit. 
Ji  teems,   however,  the  court  has  power  in  its    discretion  to  allow  the 

ftopJe  or  the  receiver  to  intervene  m  said  action. 

The  court  liad  power  in   the  action  brouglit  by  the  People,  to  permit 

tie  foreclosure  action  to  be  commenced,  to  appoint  a  receiver  therein 

to  siii>crsede  the  receiver  appointed  in  the  People^s  action,  and  to 

transfer  all  his  duties  to  the  receiver  in  the  foreclosure  suit. 

The  provision  of  the  Revised  Statutes  (3  R  S.  463,  §  38),  in  regard  to 

the     dissolution  of  corporations  neglecting  or  refusing  to  pay  or  dis- 

chargfo    their  debts,  or  suspending  their  ordinary  business  for  a  year. 

Was     not  repealed  by  the  Code  of  Procedure  and  remained  in  force 

until   tl^e  passage  of  the  Code  of  Civil  Procedure. 

Thepro'visions  of  the  Code  of  Procedure  (§  428   et   seq.)  in   regara  to 

the      clissolution  of    corporations,  were  simply  intended  to  substitute 

actioi3.s,  in  the  form    prescribed,  in  the  phwe  of  writs  of  icire  facias 

and     ^r^o  tcarranio. 

In  suclx     an  action  a  temporary  receiver  could  not  be  appointed. 

Under-  s«.5d  provision  of  the  Revised  Statutes  an  action  in  equity,  for  a 

dissol  u.  tion  of  the  corporation  in  the  cases  mentioned,  was  authorized. 

Insucli    sfcn  action  the  court  had  power  to  appoint  both  a  temporary  and 

fina.1     receivers,  whose  action  was  not  regulated  by  statute;  but  they 

wer-o      simply  clothed  with  the  powers  and  charged  with    the   duties 

dev-ol'v-cd  upon  them  by  orders  of  the  court. 

After  t.lic5  commencement  of  an  action  by  the  People  to  dissolve  a  railroad 

coi"l>or-ation,  and  the  appointment  of  a  temporary  receiver  therein,  wliich 

actic>mv    was  commenced  in  187.1,  under  the  provisions  of  the  Revised 

ot*tv«.t:e*s,  by  order  of  the  court  therein,  the  holder  of  certain  mortgages 

^fOrx    i  ts  i-ailway  franchises  and  other  property,  was  permitted  to  fore- 

cioscs  ^2aid  mortgages.  A  foreclosure  suit  was  commenced  and  the  receiver 

Ji  t  tn3  :tormer  act  ion  was  also  appointed  temporary  receiver  in  this  action. 

^^      ciorporation  was  the  owner  of  ct-rtain  stocks  and  bonds,  not  in 

J^r*:rx^    covered  by  the  mortgages.     An  onler  was  made  on  proper  notice 

11  ••  li  ci  rfforeclosure  suit,  that  the  receiver  tlierein  should  hold  and  deal  with 

^  ^^ocks  and  bonds  as  a  part  of  the  general  fund  embraced  in  the  mort- 

ff^S"^^  -    |)y  the  judgment  in  said  action  it  was  determined  that  they 

^^**^    Subject  to  the  mortgages  and  liable  to  be  sold  with  the  mortgaged 

prti"rrx i ses,  and  such  sale  was  directed.     They  were  so  sold  absolutely, 

^    ^^^Te  was  confirmed  by  the  court,  and  a  conve3'ance  directed,  which 

^*^  made.       Ileld,    that     the     adjudications    so  made    absolutely 

*^<i  all  the    parties  to    the    action,    and    neither    the  corporation 
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rty  of  its  general  creditors  could  be  heard  to  impeach  in  a  collateral 

*^^^^*x    those  adjudications;   that  the  Supreme  Court  having  general 

V^^^^^iction  of  the  parties  and  the  subject-matter,  it  was  conclusively 

to    \>^   presumed  that  it  had  sufficient  facts  before  it  to  authorize  the 
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It  seems,  where  a  court,  having  jurisdiction  of  the  subject-matter  of  an 
action  and  the  parties,  pronounces  judgment  upon  insufficient  or  illegal 
evidence,  or  mistakes  the  evidence  or  the  law,  the  only  remedy  of  any 
I>erson  aggrieved,  is  by  an  appeal  or  a  motion  in  the  action ;  the  judg- 
ment cannot  be  assailed  collaterally. 

The  railroad  corporation,  after  the  commencement  of  the  foreclosure 
action  consented  to  the  entry  of  judgment  therein.  Held,  that  this  did 
not  make  the  judgment  one  by  confession,  wiihin  the  meaning  of  the 
provision  of  the  Revised  Statutes  (2  R.  S.  409,  §  71),  which  declares 
judgments  confessed  by  a  corporation,  after  the  filing  of  a  petition 
for  its  dissolution,  to  be  absolutely  void  as  against  the  receiver  appointed 
on  such  petition  and  as  against  the  creditors  of  the  corporation ;  that  the 
confession  of  judgment  so  prohibited  is  one  made  by  the  corporation  as 
its  voluntary  act  without  tliC  interference  of  the  court. 

After  the  confirmation  of  the  report  of  sale  in  the  foreclosure  suit, 
the  court  granted  an  order  directing  the  receiver  to  deliver  the  property 
sold  to  a  new  corporation  to  whom  the  purchasers  had  assigned,  subject 
to  the  rights  of  the  People  as  ascertained  in  the  action  brought  by  them 
then  pending,  and  the  property  was  so  delivered  subject  to  the  terms  of 
the  order.  X  supplemental  pleading  was  thereafter  served  in  the  People's 
action,  setting  up  the  sale  and  conveyance  in  the  foreclosure  suit,  and 
alleging  that  the  said  stocks  and  bonds  were  improperly  and  unlawfully 
included  in  the  judgment,  sale  and  conveyances,  and  denying  that  the 
purchasers  acquired  any  title  thereto.  The  matter  was  referred  to  a  referee 
and  after  a  hearing  before  him  and  upon  the  coming  in  of  his  report,  judg 
ment  was  rendered,  adjudging  in  substance  that  the  property  in  question 
was  covered  by  the  mortgages,  and  that  the  sale  and  conveyance 
vested  in  the  purchasers  a  good  and  valid  title.  The  unsecured  creditors 
had  no  notice  of  the  hearing.  By  the  judgment  the  corporation  was  dis- 
solved and  the  temporary  receiver  was  appointed  final  receiver.  Held, 
that,  assuming,  the  provisions  of  the  Code  of  Procedure  applied  to  the 
final  receiver,  until  his  appointment  as  such,  the  unsecured  creditors  bad 
uo  right  to  notice,  they  were  represented  by  the  People  and  their  debtor, 
and  wore  bound  by  the  judgment;  that  the  court  was  not  required 
to  defer  the  litigation  as  to  the  property  in  question  until  after  the 
appointment  of  a  final  receiver,  but  had  authority  to  permit  it  to  pro- 
ceed to  a  conclusion  before  final  judgment;  and,  therefore,  as  when  the 
final  receiver  was  appointed,  the  stocks  and  bonds  were  no  part  of  the 
estate  coming  to  his  hands  as  such,  the  creditors  had  no  right  to  notice 
or  a  hearing  in  regard  thereto. 

The  rights  which  the  statutes  secure  to  creditors  in  the  case  of  a  statutory 
final  receiver  of  an  insolvent  corporation  are  such  only  as  pertain  to  the 
property  which  comes  to  the  receiver  to  be  administered  and  d:Btribute<i 
to  creditors  by  him.  and  they  are  not  entitled  to  notice  or  a  hearing 
except  as  to  claims  upon,  and  their  rights  in,  such  property. 
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Also  Tuldt  that  the  disposition  bo  made  of  the  property  in  question  was 
not  Tiolative  of  constitutional  rights  ;  that  it  did  not  impair  the 
ohiigations  of  the  creditor's  contracts  or  deprive  them  of  due  process 
of  law. 

The  equitable  rule,  which  gives  a  final  receiver  title  to  the  debtor's 
property,  by  relation  as  of  the  commencement  of  the  action,  is  not 
applicable  to  property  which  has  been  lcp:any  disposed  of  under  the 
direction  of  the  court. 

It  9eem»,  that  if  the  reference,  hearing  and  decision  as  to  the  title  to  the 
property  in  question,  had  been  after  judgment  and  the  appointment  of 
a  final  receiver,  and,  conceding  he  had  all  the  powers  of  a  receiver  in 
case  of  the  voluntary  dissolution  of  a  corporation,  the  conclusion  would 
be  the  same. 

The  provisions  of  the  Code  of  Procedure  in  regard  to  the  dissolution  of 
corporations  and  the  powers  and  duties  of  receivers  thereof,  and  the 
provisions  of  the  Revised  Statutes  in  regard  thereto  collated  and 
discussed. 

J!  $eenu,  that  so  much  of  said  provisions  as  provide  for  notice  by  the 
receiver  to  creditors  are  mostly  directory  and  compliance  therewith  was 
not  essential  to  the  jurisdiction  of  the  court ;  their  omission  constitutes 
an  irregularity  against  which  a  party  aggrieved  could  have  had  relief 
by  application  in  the  action  or  proceeding  not  in  a  collateral  action. 

Ji  9eems,  also,  that  the  two  systems  of  procedure  against  corporations 
provided  in  the  Revised  Statutes,  i.  «.,  the  one  by  an  equitable  action 
brought  without  leave  of  the  court  and  the  other  by  a  legal  action 
brought  with  leave  have  been  continued  under  the  Codes,  and  until 
the  passage  of  the  Code  of  Civil  Procedure  ihere  was  no  statute  regu- 
lating the  powers  and  duties  of  receivers  appointed  in  the  equitable 
actions. 

(Argued  March  17,  1887;  decided  April  19, 1887.) 

Appkal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department  entered  upon 
an  order  made  January  9,  1885,  which  affirmed  a  judgment 
entered  upon  an  order  sustaining  a  demurrer  to  plantiflPs 
complaint. 

The  plaintifiE  commenced  this  action  on  behalf  of  himself 
and  all  other  creditors  of  the  Erie  Railway  Company  similarly 
situated,  and  made  parties  defendants  the  New  York,  Lake 
Erie  and  Western  Railroad  Company,  the  Farmers'  Loan 
and  Trust  Company  and  Hugh  J.  Jewett,  receiver  of  the 
Erie  Railway  Company.  In  his  complaint  he  alleges  that 
prior  to  its  dissolution  the  Erie  Railway  Company  was  a  cor- 
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poratiou  organized  under  the  laws  of  this  State;  that  in  the 
year  1870,  to  secure  the  payment  of  its  bonds  amounting 
to  about  $16,000,000,  it  executed  and  delivered  to  the 
Farmers'  Loan  and  Trust  Company,  as  trustee,  a  mortgage  of 
its  railway  and  certain  property  then  owned  by  it  which 
railway  and  property  were  described  in  the  mortgage  in  the 
following  words  :  "  All  and  singular  the  railway  of  the  party 
of  the  first  part  from  and  including  Piermont  on  the  Hudson 
river  to  and  including  the  final  terminus  of  the  said  railway 
on  Lake  Erie,  and  the  railway  Iinown  as  tlie  Newburgk 
branch,  from  Newburgh  to  the  main  line,  and  also  all  that 
part  of  the  railway  designated  as  the  Buffalo  branch  of  the 
Erie  railway,  extending  from  Ilomellsville  to  Attica,  in  the 
State  of  New  York,  and  also  all  otlier  railways  belonging  to 
the  party  of  the  first  part  in  the  States  of  New  York,  Penn- 
sylvania and  New  Jersey,  or  any  of  them,  together  with 
all  the  lands,  track,  lines,  rails,  bridges,  ways,  buildings,  piers, 
wharves,  structures,  erections,  fences,  walls,  fixtures,  fran- 
chises, privileges  and  rights  of  the  said  company,  and  also  all  the 
locomotives,  engines,  tenders,  cars,  carriages,  tools,  ma«"hinery, 
manufactured  or  unmanufactured  materials,  coal,  wood  and 
supplies  of  every  kind,  belonging  or  appei-taining  to  the  party 
of  the  first  part  and  all  the  tolls,  income,  issues  and  profits 
arising  out  of  the  said  property,  and  all  rights  to  receive  or 
recover  the  same;  also  all  the  estate,  right,  title  and  interest, 
terms  and  remainder  of  terms,  franchises  and  privileges  and 
rights  of  action  of  whatsoever  name  or  nature  in  law  or  in 
equity,  conveyed  or  assigned  unto  the  New  York  and  Erie 
Railroad  Company,  or  unto  the  Erie  Railway  Company  by 
the  Union  Railroad  Company,  by  the  Buffalo,  New  York  and 
Erie  Railroad  Company,  by  the  Buffalo,  Bradford  &  Pitts- 
burgh Railroad  Company,  by  the  Rochester  &  Genesee  Yalley 
Railroad  Company  and  by  the  Long  Dock  Company." 

That  afterward,  in  1874,  to  secure  the  payment  of  other 
bonds,  amounting  to  about  $24,000,000,  it  executed  to  the 
same  trustee  another  mortgage  upon  its  railway  and  property 
by  the  same  description  contained  in  the  prior  mortgage ; 
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that  about  the  25th  day  of  May,  1875,  an  action  was  brought 
by  the  attorney  general  in  the  Supreino  Court  of  this  State 
in  the  name  of  the  People  as  plaintiff  against  the  Erie  Rail- 
way Company,  its  directors  and  certain  trustees  under  various 
mortgages,  including  the  Farmers'  Loan  and  Trust  Company 
as  defendants ;  that  the  relief  prayed  for  in  that  action,  among 
other  things,  was  that  the  corporation  should  be  dissolved 
and  wound  up,  that  the  plaintiff  should  have  judgment 
accordingly  and  that  in  the  meantime,  while  the  action  was 
pending,  Jewett,  president  of  the  company,  should  be  appointed 
receiver,  to  take,  hold  and  possess,  under  the  immediate 
authority  and  direction  of  the  court,  the  franchise  and  prop- 
erty, with  full  power  to  operate  the  road  and  to  preserve  its 
franchises  and  corporate  existence  until  final  judgment, 
and  with  such  other  and  general  powers  as  it  is  usual  and  in 
accordance  with  the  rules  and  practice  of  the  court  to  confer 
upon  receivers  in  like  cases;  that  on  the  26th  day  of 
May,  1875,  on  the  application  of  the  attorney-general  in 
that  action,  Jewett  was  appointed  receiver  of  the  company  in 
pursuance  of  the  prayer  of  the  complaint ;  that  by  virtue  of 
such  appointment,  Jewett  undertook  the  duties  of  the 
receivership,  and  all  the  estate  of  the  Erie  company  and  its 
franchises  thereupon  became  vested  in  him  as  receiver,  to  be 
administered  and  distributed  by  him  in  accordance  with  the 
statutes  in  such  case  provided;  that  about  the  15th  day  of 
June,  1875,  the  defendant.  The  Farmers  Loan  and  Tmst 
Company,  as  trustee,  commenced  an  action  against  the  Erie 
Eailway  Company  for  the  foreclosure  of  the  two  mortgages 
above  mentioned ;  that  in  that  action  the  Trust  Company  was 
sole  plamtiff  and  the  Erie  Railway  Company,  and  the  trustees 
under  prior  mortgages  were  the  only  defendants  ;  tliat  subse- 
quently the  summons  and  complaint  in  that  action  were 
amended  so  as  to  make  certain  creditors  o^  the  Erie  Company 
codefendants  therein  ;  but  Jewett,  as  receiver  in  the  people's 
action  was  at  no  time  made  a  party  to  that  action  ;  that  the 
complaint  in  that  action  alleged,  among  other  things,  the 
insolvenev  of  the  Erie  Company,  that  it  had  made  default  in 
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the  payment  of  the  interest  falling  due  upon  its  bonds;  that 
to  the  extent  of  the  rightful  interest  in  the  mortgaged  premi- 
ses of  the  Trust  Company  as  the  mortgagee,  its  rights  were 
in  law  and  equity  superior  to  the  rights  of  the  people  of  the 
State  of  New  York ;  that  the  Trust  Companj''  was  entitled  to 
have  the  mortgaged  premises  foreclosed  and  sold  for  the 
payment  and  satisfaction  of  the  respective  debts  to  secure 
which  the  premises  were  mortgaged  to  it ;  and  that  the  prayer 
of  the  complaint  demanded  that  an  accounting  should  be  had 
as  to  the  bonds  outstanding  under  the  mortgages;  that  Jewett 
should  be  appointed  receiver  of  the  mortgaged  promises  and 
property  in  that  action,  and  that  the  mortgaged  premises 
and  property  should  be  sold  and  the  proceeds  applied  for  the 
payment  of  the  mortgage  debts,  and  that  the  complaint  further 
demanded  in  words  following,  to  wit :  "  That  an  inquiry  may 
be  had  and  an  account  taken  of  and  concerning  all  and 
singular  the  premises  and  property  so  mortgaged  to  this 
plaintiff  as  aforesaid  in  order  that  it  may  be  fully  and  at  large 
ascertained  whereof  the  said  mortgaged  premises  consist." 
That  on  the  15th  day  of  June,  1876,  Jewett  was  appointed 
receiver  in  that  action  of  all  the  property  covered  by  the  two 
mortgages ;  that  the  estate  of  the  Erie  Railway  Company  at 
the  time  Jewett  was  appointed  receiver  in  the  People's  action, 
consisted  not  only  of  the  railway  and  the  property  described 
in  the  two  mortgages,  but  also  of  a  large  amount  of  other 
property,  such  as  bonds  and  stocks  in  other  corporations, 
which  property  was  not  appurtenant  to  tne  mortgaged 
premises,  not  subject  to  the  lien  of  the  mortgages  or 
either  of  them,  and  not  in  any  manner  necessary  for  the 
pratical  operation  of  the  mortgaged  premises,  or  to  the  use, 
management  or  maintenance  thereof,  amounting  to  many 
millions  of  dollars  in  value ;  that  part  of  such  property 
had  been  acquired  by  the  Erie  Company  subsequently  to 
February  4,  1874,  the  date  of  the  second  mortgage ;  that  the 
property  not  subject  to  the  lien  of  the  mortgages  constituted 
a  large  and  valuable  fund  applicable  to  the  payment  of  the 
general  and  unsecured  creditors  of  the  Erie  Company;  tliat 
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tlie  Farmera'  Loan  and  Trust  Company,  or  its  attorney,  admitted 
in  the  foreclosure  action  the  existence  of  such  fund  and  the 
necessity  of  an  accounting  with  respect  to  the  same,  on  a 
motion  in  that  action,  in  which  it  was  made  to  appear  to  the 
court,  by  the  affidavit  of  such  attorney^,  on  or  about  the  6th  day 
of  April,  1S76,  that  there  were  in  the  hands  of  Jewett,  as 
receiver,  stocks  and  bonds  as  before  mentioned,  representing 
interests  in  other  corporations  to  the  nominal  amount  of  more 
than  $22,000,000,  which  belonged  to  the  estate  of  the  Erie 
Company,  that  an  unascertained  portion  of  such  securities  was 
covered  by  the  two  mortgagee,  that  another  unascertained  por- 
tion had  been  acquired  with  moneys  supplied  by  the  respective 
parties  for  whom  the  Farmers'  Loan  and  Trust  Company  was 
trustee ;  that  advances  had  been  made  upon  or  against  a  further 
portion  thereof  out  of  the  income  of  the  mortgaged  property 
in  the  hands  of  the  receiver,  that  the  receiver  had  paid  out  of 
tlie  income  of  the  mortgaged  premises  in  his  hands  certain 
debts  of  the  Erie  Railway  Company  contracted  prior  to  the 
appointment  of  the  receiver  for  labor,  salaries  and  supplies 
which  ought,  of  right,  to  be  reimbursed  to  the  mortgage  creditors 
out  of  the  assets  of  the  Erie  Company  not  covered  by  the 
mortgages,  that  certain  resulting  trusts  existed  in  favor  of  the 
mortgage  creditors  in  such  securities,  and  that  such  securi- 
ties, or  the  proceeds  thereof,  in  case  of  their  sale,  should 
be  dealt  with  by  the  receiver  as  a  part  of  the  general  funds  in 
liis  bands  xmder  the  several  mortgages ;  and  that  it  was  alleged, 
in  the  affidavit,  that  it  was  impracticable  at  that  time  to  take, 
state  and  adjust  the  account,  and  to  finally  account  in  respect 
to  the  matters  above  referred  to,  and  that  such  final  account- 
ing and  adjustment  could  only  be  had  with  due  regard  to  the 
rights  and  interests  of  the  parties  upon  the  accounting  pre- 
liminary to  the  final  decrees,  and  by  the  final  decrees  to  be 
made  upon  the  basis  of  such  accounting.  That  an  order  was 
made  on  that  motion  in  the  foreclosure  action,  on  or  about  the 
6th  day  of  April,  1876,  authorizing  the  receiver  to  treat  the 
fund  as  a  part  of  the  general  fund  and  estate  embraced  in  the 
two  mortgages  "  without  prejudice  to  any  equitable  rights  and 
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interests  of  the  respective  parties  which  inaj  be  established 
on  final  accounting."  Tliat  dnring  the  pendencj  of  the 
foreclosure  action,  the  holders  of  the  bonds  and  stocks  of 
the  Eric  Company  formed  a  plan  for  the  formation  of  a  new 
corporation  in  which  their  interests  were  to  be  represented; 
but  no  provision  whatever  was  made  in  the  plan  of  reorgan- 
ization for  the  unsecured  debts  or  obligations  of  the  Erie 
Company;  that  the  reorganization  was  consummated  in 
pursuance  of  the  plan  and  the  sanction  of  the  court  and  with 
the  co-operation  of  Jewett,  as  receiver  ia  the  foreclosure  action, 
and  the  new  organization  thus  formed  is  the  defendant,  the 
Lake  Erie  and  Western  Kailroad  Company ;  that  such  pro- 
ceedings were  had  in  the  foreclosure  action  that  judgment  of 
sale  was  rendered  therein  on  or  about  the  7th  day  of  Novem- 
ber, 1877,  and  that  the  decree  recited,  among  other  things,  as 
follows :  "  That  the  receiver,  in  the  course  of  his  receivership, 
has  lawfully  acquired  and  become  possessed  of  a  large  amount 
of  stocks  in  other  corporations,  bonds  and  other  obligations 
for  the  payment  of  money,  a  large  part  of  which  has  been 
lawfully  and  properly  pledged  by  him  to  secure  the  payment  of 
money  borrowed  by  him  which  he  was  authorized  to  borrow  for 
the  general  purposes  of  his  receivership,  and  which  will  proba- 
bly remain  to  a  greater  or  less  extent  so  pledged  at  the  time  of 
the  sale  of  the  mortgaged  premises.  That  all  or  nearly  all  of 
such  stocks,  bonds,  obligations  and  securities  are  embraced  and 
described  in  the  inventory  of  the  mortgaged  premises  and 
property  mide  and  filed  in  this  case  by  the  receiver  in  pur- 
suance of  the  order  of  this  court.  That  the  said  stocks,  bonds, 
securities  and  obligations,  are  held  by  the  receiver  as  part  and 
parcel  of  the  property  and  premises  mortgaged  to  the  plain- 
tiff *  *  *  and  as  the  product  of  the  rents,  profits  and 
issues  of  the  mortgaged  premises  during  the  said  receivership, 
subject,  however,  to  the  liens  existing  thereon  by  reason  of  such 
pledge  or  pledges  thereof  as  hereinbefore  stated  ; "  "  that  the 
referee  appointed  to  sell  the  mortgaged  premises  should  be 
authorized,  at  the  request  of  the  plaifitiff's  attorneys,  to  expose 
for  sale  and  sell  as  part  of  the  mortgaged  premises  all  and 
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singular  the  said  stocks,  bonds,  obligations,  accounts  and 
evidences  of  indebtedness  and  other  choses  in  action  of  which 
the  receiver  may  have  become  lawfully  possessed  in  any  way 
or  manner  during  his  receivership,  subject,  however,  to  any 
lawful  lien  or  liens  existing  thereon,  whether  created  by  the 
receiver  or  otherwise ; "  that  it  was  by  the  foreclosure  judg- 
ment  ordered,  idjudged  and  decreed,  among  other  things, 
that  sale  be  made  of  *^  all  and  singular  the  mortgaged  premises, 
franchises  and  property,  both  real,  personal  and  mixed, 
mentioned  in  the  complaint  in  this  action  and  hereinafter  men- 
tioned," being  the  same  premises  and  property  described  in 
the  two  mortgages,  with  the  following  addition :  "  And  this 
description  is  to  be  understood  as  embracing  and  including 
all  and  singular  the  choses  in  action,  stocks,  bonds,  book 
accounts,  bills  receivable  and  other  evidences  of  indebtedness, 
leasehold  estates,  contracts  and  other  property  hereinbefore 
mentioned ; "  that  a  sale  was  had  under  the  judgment  by  a 
referee  appointed  for  that  purpose  on  the  24rth  day  of  April, 
1878 ;  that  the  terms  of  sale  as  announced  by  the  referee 
described  the  property  to  be  sold  by  the  words  of  description 
contained  in  the  mortgages  with  the  addition  of  the  following 
words,  namely :  "  Embracing  and  including  all  and  singular 
the  choses  in  action,  stocks,  bonds,  book  accounts,  bills  receiv- 
able and  other  evidences  of  indebtedness,  leasehold  estates, 
contracts  and  other  property  mentioned  and  described  in  the 
lists  and  schedules  to  be  exhibited  at  the  sale  and  contained 
and  described  in  the  receiver's  inventory  of  the  real  and  per- 
sonal property  of  the  Erie  Railway  Company,  also  to  be 
exhibited  at  the  sale,  not  consumed  or  disposed  of  by  the 
receiver  in  the  discharge  of  his  duty  prior  to  the  sale, 
and  including  all  property  of  every  kind  and  description 
acquired  by  the  receiver  during  his  receivership,  with  the 
proceeds  of  the  rents,  profits  and  issues  of  the  mortgaged 
premises  since  the  making  of  the  said  inventory,  and  not 
embraced  therein,  and  excepting  therefrom  such  portions 
thereof  as  will  be  decLired  excepted  at  the  time  and  place  of 
the  sale?  that  the  receiver's  inventory  of  the  real  and  pereonal 
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property  of  the  Erie  Railway  Company  referred  to  in  the 
terms  of  sale  wad  exhibited  at  the  Bale,  and  it  contained  all 
the  mortgaged  premises  and  also  all  the  other  assets,  real  and 
Ij     i  personal,  above  described,  not  covered  by  the  mortgages  and 

][',  I  which  were  held  by  Jewett,  as  i*eceiver  in  the  People's  action 

l^jf:.   ]  for  the  benefit  of  the  unsecured  creditors  of  the  company; 

rf  .;   \  that  there  were  present  and  exhibited  at  such  sale  lists  indud- 

v!  I  ing  not  only  the   mortgaged   premises   and    property,   but 

also  other  claimed  estate  and  assets  of  the  company  which 
were  not  covered  by  the  mortgages ;  that  the  sale  was  made 
to  certain  trustees  under  the  reorganization  plan ;  that  on  or 
U  about  the  25th  day  of  April,  1878,  an  order  was  entered  in 

)■  the  foreclosure  action  confirming  tlie  sale  and  the   report 

r^  thereof  by  the  referee,  and  it  was  thereby  ordered  "that  the 

ll  said  referee  be  and  he  hereby  is  ordered  and  directed  forth, 

i!  with  to  execute  and  deliver  a  proper  deed  or  deeds  of  con- 

V  veyance  of  all  and  singular  the  said  premises,  franchises  and 

property  so  as  aforesaid  sold,  or  intended  so  to  be,  to  the  said 
purchasers  or  their  assigns,  on  their  complying  with  the  con- 
ditions on  which,  by  the  terms  of  said  sale  and  by  said  decree, 
such  deed  or  deeds  were  to  be  delivered ; "  that  on  or  about 
the  26th  day  of  April,  1878,  the  referee  executed  and  deliv- 
ered to  such  trustees,  a  referee's  deed  of  the  property  sold 
which  described  it  in  the  words  following,  to  wit :  "  All  and 
singular  the  property,  franchises  and  estate,  whether  real,  per- 
sonal or  mixed,  and  wherever  situate,  and  whether  within  or 
without  this  State,' embraced  and  included  in  the  said  judg- 
ment, and  authorized  and  directed  to  be  sold  therein  and 
thereby,  of  which  said  property,  franchises  and  estate,  real, 
personal  and  mixed,  the  following  is  a  general  and  the  best 
practical  description,  that  is  to  say."  That  then,  in  addition 
to  the  description  of  the  premises  in  the  mortgages,  were  the 
following  words :  '*  This  description  is  to  be  understood  as 
embracing  and  including  all  and  singular  the  chores  in  action, 
stocks,  bonds,  book  accounts,  bills  receivable  and  other  evi- 
dence of  indebtGdnos3,  leasehold  estates,  contracts  and  other 
property  in  the  Said  judgment  mentioned  or  therein  directed 
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to  be  sold,'*  with  some  exceptions  not  material  no\v  to  be  men- 
tioned;  that  the  Erie  Railway  Company  also  executed  to  the 
trustees  a  deed  of  even  date  with  the  deed  mentioned  of  the 
Bame  premises  described  as  in  the  deed  of  the  referee  ;  that, 
thereafter,  on  the  37th  day  of  April,  1S78,  the  defendant, 
The  New  York,  Lake  Erie  and  Western  Railroad  Company 
was  incorporated  in  pursuance  of  the  reorganization  plan,  and 
ttiereupon  the  trustees  executed  and  delivered  to  it  a  deed  of 
the  property  held  by  them  under  the  deeds  of  the  referee 
and  of  the  Erie  Railway  Company,  above  mentioned  describing 
the  same  in  the  words  used  in  those  deeds;  that  on  or 
about  tlie  3d  day  of  May,  1878,  Jewett,  as  receiver,  presented 
to  the  Supreme  Court  in  the  foreclosure  action  a  petition 
for  an  order  authorizing  the  delivery  by  him  to  the  New 
York,  Lake  Erie  and  Western  Railroad  Company  of  the 
property  sold  in  the  foreclosure  action  ;  and  that,  thereupori, 
On  that  day  an  order  was  made  in  the  foreclosure  action, 
in  which,  among  other  things,  it  was  ordered,  "  that  the  said 
receiver  do  transfer,  deliver  and  surrender  to  the  said  New 
York,  Lake  Erie  and  Western  Railroad  Company,  all  the 
property  and  franchises  whereof  he  is  now  possessed  as  receiver 
in  this  action,  and  which  were  eml)raced  or  intended  to  be 
embraced  in  the  judgment  of  foreclosure  herein,  subject  to  the 
iwervations  and  exceptions  hereinafter  specified,  and  subject 
to  all  and  singular  the  rights  of  the  people  of  this  State  i:i  and 
to  the  premises,  or  any  part  thereof,  as  the  same  may  be  ascer- 
tained on  due  inquiry  and  examination  by  the  attorney-general, 
in  the  action  of  the  People  of  this  State  agamst  the  Erie  Rail- 
way Company  now  pending,  to  the  end  that  such  rights  and 
interests  may  be  as  fully  protected  as  if  this  transfer  had  noi 
been .  ordered  and  directed ;  and  that,  upon  such  transfer, 
delivery  and  surrender,  the  said  receiver  be,  and  he  is  hereby 
absolutely  and  forever  discharged  of  and  from  any  and  all  lia- 
bility as  receiver  in  this  action,  for  the  property  and  franchises 
flo  delivered,  transferred  and  surrendered  ; "  that  on  or  about 
the  Istday  of  June,  1878,  Jewett,  as  receiver,  delivered  to  the 
New  York,  Lake  Erie  and  Western  Railroad  Company  all 


852        Herring  v.  N.  Y.,  L.  E.  &  VV.  R.  R.  Co.  et  aL  [April, 


Statement  of  case. 


the  property  referred  to  in  that  order,  or  the  greater  portion 
thereof,  subject,  however,  to  the  terms  of  the  order,  and  took 
therefor  a  receipt  from  the  New  York,  Lake  Erie  and  Western 
Railroad  Company  containing  a  list  of  certain  shares  of  stocks 
and  bonds  in  other  companies  and  other  personal  property ; 
that  none  of  the  property  specified  in  that  list  was,  as  matter 
of  fact  or  law,  embraced  in  or  covered  by  any  of  the  mortgages 
of  the  Erie  Railway  Company,  or  subject  to  the  lien  thereof 
or  appurtenant  to  the  mortgaged  premises,  nor  was  any  of  the 
same  necessary  for  the  use,  operation  or  maintenance  of  the 
Erie  Railway,  and  a  great  portion  of  the  property  wsfe  not  the 
property  of  the  Erie  Railway  Company  or  in  its  possession  at 
the  date  of  the  mortgages ;  that  no  accounting  whatever  was 
had  in  the  foreclosure  suit  by  which  it  was  or  could  be  ascer- 
tained or  determined  what  portion  of  the  assets  which  came 
into  the  hands  of  the  receiver  was  subject  to  the  mortgages  and 
what  portion  thereof  was  not  so  subject ;  and  judgment  and  sale 
was  had  and  the  said  assets  were  disposed  of,  as  hereinabove 
described,  without  any  such  determination  in  said  suit;  aud 
the  New  York,  Lake  Erie  and  "Western  Railroad  Company 
took  over  the  assets  formerly  owned  by  the  Erie  Company, 
expressly  subject  to  such  examination  and  determination  to 
be  duly  and  properly  made  under  the  direction  of  the  court 
in  the  aforesaid  suit  of  the  People  of  the  State  of  New  York 
against  the  Erie  Railway  Company,  or  otherwise,  and  to  the 
results  of  such  examination ;  and  no  such  accounting  or 
determination  has  yet  been  had  in  that  suit,  or  otherwise." 
That  on  or  about  the  20th  of  May,  1878,  on  the  petition  of  the 
attorney-general  an  order  was  made  by  the  Supreme  Court  in 
the  People's  action,  wherein  it  was  ordered  among  other  things 
as  follows :  "  That  James  C.  Spencer  be  and  he  is  hereby 
appointed  referee  to  examine,  adjust  and  pass  upon  all  the 
accounts,  acts  and  doings  of  Hugh  J.  Jewett,  receiver  in  this 
action,  for  and  during  the  entire  period  of  his  said  receivership, 
and  that  for  the  purpose  of  such  accounting  the  accx)unt3 
heretofore  rendered  by  the  said  Hugh  J.  Jewett,  as  receiver  in 
the  action  of  the  Farmers'  Loan  and  Trust  Company  against 
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the  Erie  Railway  Company  and  which  had  been  examined  and 
passed  upon  by  the  said  James  C.  Spencer,  as  referee  duly 
appointed  in  said  action  and  approved  by  this  court,  shall  bo 
deemed  and  taken  as  accounts  rendei-ed  and  filed  in  this  action, 
but  shall  not  preclude  the  attorney-general  from  making  such 
farther  examination  of  said  accounts,  acts  and  doings  as  ho 
may  deem  necessary,  and  such  action  thereon  by  the  referee 
and  by  this  court  as  may  be  just  and  proper^  nor  preclude  the 
attorney-general  nor  this  court  from  requiring  additional  or 
more  specific  accounts  by  sjiid  receiver,  and  the  said  referee  shall 
take  testimony  for  the  purpose  of  ascertaming  what  propertj*^ 
or  assets,  if  any,  the  said  Hugh  J.  Jewett,  as  receiver  in  this 
action  acquired,  held  or  disposed  of,  not  covered  by  or  subject 
to  the  lien  of  the  mortgage  of  the  Erie  Railway  Company  to 
the  Farmers'  Loan  and  Trust  Company,  which  has  been  fore- 
closed, and,  if  any  such  property  has  been  disposed  of  by  said 
receiver,  what  disposition  has  been  made  thereof ;  and  also 
what  rights  and  equities,  if  any,  the  said  Farmers'  Loan  and 
Trust  Company,  the  purchasers  at  the  foreclosure  sale  of  the 
mortgaged  premises,  or  their  assigns,  had  or  have  in  or  to  such 
property  or  assets,  or  any  part  or  portion  thereof ;  and  that  the 
said  referee  report  to  this  court  the  testimony  so  taken  by  him, 
and  the  material  facts  which  he  shall  deem  established  by  such 
testimony,  with  his  opinion  thereon,  for  the  further  action  of 
this  court."  That  subsequently  to  the  entry  of  that  order,  in 
the  month  of  March,  1879,  the  People's  action  was  discontinued 
as  to  all  parties  defendant  except  the  Erie  Railway  Company 
and  the  Farmers'  Loan  and  Trust  Company,  without  prejudice 
to  proceedings  already  had,  that  supplemental  pleadings  were 
served  therein,  setting  up  the  foreclosure  sale,  and  the  con- 
veyances hereinabove  described,  including  the  conveyance  to 
the  New  York,  Lake  Erie  &  Western  Railroad  Company ;  and 
that  the  attorney-general  under  date  of  the  3d  day  of  April, 
1879,  in  his  reply  to  the  answer  theretofore  served,  of  the 
Farmers'  Loan  and  Trust  Company,  made  the  following  allega- 
tions, among  others  to  wit ; 

"  l^^irst   Alleges  and  shows,  that  at  the  time  the  receiver 
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heretofore  appointed  in  this  action  entered  upon  the  perform- 
ance of  his  duties  as  such  receiver,  he  became  seized  and 
possessed  of  all  the  assets  of  the  said  Erie  Railway  then  in 
possession  of  said  company,  including  a  large  amount  of 
stocks  and  bonds  of  other  corporations,  real  estate  in  the  city 
of  New  York  and  elsewhere  in  the  States  of  New  York,  New 
Jersey  and  Pennsylvania,  and  of  certain  property,  choses  in 
action  and  effects,  which  were  not  embraced  in  the  mortgage 
known  as  the  second  consolidated  mortgage  of  the  Erie  Rail- 
way company,  nor  subject  to  the  lien  thereof.  And  that  also 
during  his  said  receivership  the  said  receiver  has  lawfully 
II   *■  acquired  for  the   benefit  of  the  estate  of  the  Erie  Railway 

)}   V  Company  certain  other  property,  including  stocks  and  bonds 

i    H  of  Other  corporations,  which  are  not  affected  by  said  mortgage, 

nor  subject  to  the  lien  thoreof . 

"  Second.  That  said  property  was  improperly,  wrongfully  and 
unlawfully  included  in  the  judgment  entered  in  the  action  to 
foreclose,  the  said  second  consolidated  mortgage,  and  in  the  sa^e 
thereunder,  and  was  improperly,  wrongfully  and  unlawfully 
included  in  the  deeds^  to  the  purchasers  at  such  sale  and  in  the 
deeds  to  the  New  York,  Lake  Erie  and  Western  Railroad 
Company  from  said  purchasers  and  in  the  mortgage  by  said 
New  York,  Lake  Erie  and  Western  Railroad  Company  to  the 
said  Farmei-s'  Loan  and  Trust  Company,  which  deeds  and 
mortgage  are  referred  to  in  said  answer  of  said  Trust 
Company. 

"  Third,  And  the  said  plaintiffs  deny  that  by  reason  of  any 
proceedings  had  in  said  foreclosure  action  or  by  reason  of  any 
of  said  conveyances,  or  of  said  mortgages,  the  said  Farmers* 
Loan  and  Trust  Company  has  been,  or  is  now  mvested  with 
the  title  in  tnist  or  otherwise,  to  any  of  the  aforesaid  property, 
stocks,  bonds,  real  estate  and  effects,  or  any  part  or  portion 
thereof  or  has  anv  right  or  claim  thereto;"  that  hearing 
upon  these  objections  was  had  before  Spencer,  the  referee, 
in  the  people's  suit,  to  which  hearing  the  People  of  the  State 
of  New  York,  by  the  attorney-general,  the  Erie  Railway  Com- 
pany, and  the  defendant,  the  Farmers'  Loan  and  Trust  Company 
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were  the  ouly  parties,  and  of  which  hearing  no  notice  was 
given  to  unsecured  creditor^;  that  such  proceedings  were, 
thereupon,  held ;  that  on  or  aboii   the  25th  day  of  November, 
1879,  a  final  judgment  was  entered  in  the  People's  suit,  m 
which  a  report,  theretofore  made  by  the  referee,  was  con'firmed, 
and  it  was  adjudged,  among  other  things,  as  follows,  to  wit : 
"  That  the  receiver  in  this  action  did  not  at  any  time  acquire, 
hold  or  dispose  of  any  property  of  any  kind  not  covered  by  or 
subject  to  the  lien  of  the  mortgage  of  the  said  defendant  the 
Erie  Railway  Company  to  the  said  defendant  the  Farmers? 
Loan  and  Trust  Company  which  mortgage  has  been  foreclosed 
as  fully  and  at  large  set  forth  in  the  said  reports  of  the  said 
referee.     That  the  judgment  of  foreclosure  in  the  action  of 
the  said  Farmers'  Loan  and  Trust  Company,     *    *     *     and 
the  sale  under  tlie  said  judgment,  and  the  conveyance  made 
by  tlie  referee  in  pursuance  of  said  sale,  the  conveyances  and 
assignments  subsequently  made  to  the  purchasers  at  such  sale 
and   by  such  purchasers  to  the  New  York,  Lake  Erie  and 
Western  Railroad  Company,  did  vest  in  the  said     *     *     * 
company  a  good  and  valid  title  to  all  the  property  of  every 
kind  and  description  embraced  and  described  in  the  said  judg- 
ment and  in  the  said  several  conveyances  and  assignments." 
"  That  the  said  defendant  corporation,  the  Erie  Railway  Com- 
pany, be  and  the  same  is  hereby  adjudged  to  be  dissolved." 
"That  whereas  Hugh  J.  Jewett,  was  heretofore,  by  an  order 
of  this  court,  duly  appointed  receiver  in  this  cause,  and  duly 
qualified  as  such  receiver,  it  is  further  ordered,  adjudged  and 
decreed  that  said  Hugh  J.  Jewett  be  and  he  is  hereby  con- 
tinned  as  receiver  of  the  Erie  Railway  Company,  with  all 
the  power  and   authority  conferred   by  law  upon  receivers 
of   dissolved    corporations    in    like    cases ; "    that   the  Erie 
Railway    Company    was    by    that     decree    judicially    dis- 
solved ;  that  during  all  this  time  the  plaintiff  and  other  per- 
sons referred   to   in   the   complaint  similarly   situated   were 
unsecured    creditors  of   the  Erie   Company,   holding    large 
obligations  against  it ;  that  Jewett,  as  receiver  in  the  People's 
suit,  never  advertised  any  notice  of  his  appointment  or  any 
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notice  to  persons  holding  open  or  subsisting  contracts  of  the 
Erie  Railway  Company,  or  other  creditors,  to  present  their 
claims  to  said  receiver ;  nor  did  he  call  any  general  meeting 
or  other  meeting  of  the  creditors  of  such  corporation  within 
four  months  from  the  time  of  his  appointment,  or  at  any  time, 
for  the  ascertainment  and  adjustment  of  open  and  subsisting 
contracts  of  said  corporation,  or  for  any  other  purpose ;  and 
he  did  not,  previous  to  rendering  his  account  under  the  fore- 
going order  of  reference,  or  at  any  time,  publish  a  notice  of 
his  intention  to  present  an  account,  in  the  State  paper,  or  in  a 
newspaper  published  in  the  county  of  New  York,  which  was 
the  county  in  which  was  the  principal  place  of  conducting  the 
business  of  said  Erie  Company,  or  in  any  county,  specifying 
the  time  or  place,  at  which  such  accounts  should  be  rendered  ; 
nor  did  he  in  anywise  comply  with  any  of  the  provisions 
of  the  statutes  of  the  State  in  that  behalf  and  hereinbefore 
recited  ;  but,  on  the  contrary  thereof,  he  purposely  and  without 
authority  of  law,  and  with  the  unlawful  intent  to  prevent  the 
general  creditors  of  said  Erie  Company,  including  this  plaintiff 
and  those  similarly  situated,  from  being  heard  in  said  proceed- 
ings, abstained  from  complying  and  did  not  comply  with  any 
of  the  provisions  of  the  said  statute  so  as  aforesaid  recited, 
and  which  provisions  encroached  upon  the  rights  of  the 
said  persons  and  creditors,  and  were  to  be  strictly  pur- 
sued ;  and  there  was  no  opportunity  or  notice  given  to 
all  concerned  in  said  accounting,  or  to  this  plaintiff  or 
those  similarly  situated,  or  to  any  one  holding  claims 
upon  open  or  subsisting  engagements  of  the  Erie  Com- 
pany, to  be  heard  by  the  court  in  said  suit  of  the  People 
on  the  accounting  of  said  receiver  or  otherwise,  and  the 
court  did  not  hear  the  allegations  of  all  concerned  in  said 
accounts,  and  the  court  did  not  at  any  time  decree  the 
said  accounts  to  be  final  or  conclusive  upon  all  the  creditors 
of  such  corporation,  or  upon  the  persons  who  have  claims 
against  it  upon  open  or  subsisting  engagements;  and  the 
said  court  did  not  have  or  acquire  any  jurisdiction  in  said 
suit,  or  otherwise,  at  any  time  or  in  any  manner  as  against 
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siioh   persona  or  creditor  as  aforesaid,  including  tliis  plaintiff, 
and  tliose  similarly  situated,  to  make  the  said  order  of  reference 
heroinbefore  recited,  or  any  order  or  decree  which  should  or 
coxLld  deprive  such  persons  and  creditors  or  this  plaintiff  of 
their  legal  rights  in  the  premises  or  estop  or  bar  them  from 
asserting  the  same  in  any  court  of  competent  jurisdiction,  or 
from  pursuing  in  such  court  their  legal  remedies  against  the 
property  of  the  said  company  wlierever  found,  or  in  whose 
possession  soever  the  same  might  be;  and  said  accounting 
and  decrees,  and  all  the  aforesaid  proceedings,  prior  or  subse- 
quent, for  the  determination  of  tlio  question  whether  any  of 
the  assets  received  by  said  Jewett,  as  receiver,  were  held  by 
him  free  from  the  lien  of  the  mortgages  of  the  Erie  Company, 
and  liable  to  be  distributed  among  the  unsecured  creditors 
of  tlie  said  company,  were  and  are  wholly  without  jurisdiction 
and  void,  and  are  not  binding  upon  or  a  bar  to  this  plaintiff 
or  tUose  similarly  situated  with  him,  he  and  they  having  had 
Do  opportunity  or  notice  to  be  heard  in  the  above  described 
actions  on  the  determination  of  the  said  question,  as  by  the 
statixtea  of  this  State  they  had  a  right  to  have  ;  and  that  the 
aaino  cannot,  nor  can  either  or  any  thereof,  without  the  com- 
D^itting  of  a  fraud  in  law  upon  the  persons  and  creditors 
aforesQ^j^^  including  this  plaintiff  and  those  similarly  situated, 
i>®  icitorposed  as  a  bar  or  estoppel,  upon  their  right  to  pursue 
the  property  of  the  said  Erie  Company,  wherever  the  same 
^^y   t>o  now  found  ;  and  this  plaintiff  insists,  notwithstanding 
tii3  sa^id  proceedings  and  decrees,  that  a  very  large  amount  of 
P^^porty,  consisting  of  real  estate,  stocks  and  bonds  of  other 
corporrations  and  other  assets,  did  come  into  the  hands  of 
^^^  Jo^ett  as  receiver,  whicli  were  not  affected  by  or  subject  to 
^^  lion  of  the  aforesaid  mortgages,  and  a  portion  of  which,  to 
^^  amount  not  known  to  this  plaintiff,  but  believed  by  him  to 
t>B    of     the  value  of  many  hundreds  of  thousands  of  dollars, 
^^^  l>«en  transferred  and  delivered  to  said  New  York,  Lake 
-c-^^e  and  Western  Railroad  Company,  w^hich  assets  comprismg 
^^j  only  the  property  enumerated  in  the  receipt  let  forth  'Q 
^^  ^H>iiiplauit,  but  also  other  assets  of  large  value,  conit'/jira 
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a  f and  as  hereinabove  described,  wherever  they  may  be  traced, 
for  distribution  amon^  the  unsecured  creditors  of  the  said 
company,  inchiding  this  plaintiff  and  those  similarly  situated 
with  him.'*  Tiie  plaintiff  prayed  judgment  that  the  estate 
late  of  the  Erie  Railway  Company  not  covered  by  the  mort- 
gages raoTitioned  be  adjudged  and  "decreed  a  trust  fund,  to  be 
applied  as  the  court  may  direct  to  the  payment  and  satisfaction 
of  the  interest  accrued  and  yet  to  accrue  upon  said  Western 
Extension  bonds  of  the  Atlantic  and  Great  Western  Railroad 
Company  bearing  the  guaranty  of  the  Erie  Railway  Company, 
according  to  the  terms  thereof,  except  so  far  as  said  interest 
has  been  paid  by  net  proceeds  of  dividends  upon  the  shares 
of  the  Cleveland,  Columbus,  Cincinnati  and  Indianapolis 
Railroad  Company ;  that  any  and  all  orders,  decrees,  account- 
ings or  proceedings  in  suits  hereinabove  described,  which  may 
or  which  can  be  alleged  or  claimed  to  bar  or  estop  the  rights 
of  this  plaintiff  and  of  other  creditors  of  said  company 
similarly  situated  with  him,  to  pursue,  recover  and  enjoy  the 
property  of  said  Erie  Company  not  embraced  in  and  covered 
by  the  mortgages  of  the  Erie  Company  hereinabove  described, 
be  adjudged  and  decreed,  as  to  this  plaintiff  and  the  said 
creditors  of  the  Erie  Company,  fraudulent  in  law  and  without 
jurisdiction  on  the  part  of  the  court  purporting  to  have 
made  the  same,  and  void,  and  to  constitute  no  bar  or  estoppel 
against  this  plaintiff  or  said  other  creditors  from  pursuing 
and  recovering,  said  property  in  whose  hands  soever  the 
same  may  be  found  ;  and  that  the  said  orders,  decrees  and  pro- 
ceedings, and  each  thereof  maybe,  as  to  this  plaintiff  and  said 
other  creditors,  vacated,  annulled  and  set  aside ;  that  the  sale 
of  the  property  of  the  Erie  Railway  Company,  now  or  formerly 
in  the  possession  of  the  said  Jewett,  as  such  receiver,  to  wit : 
All  stocks,  bonds  and  interests  in  other  corporations,  and 
patent  rights,  licenses  and  other  property,  real  or  personal,  not 
covered  by  the  mortgage  to  the  Farmers'  Loan  and  Trust 
Company,  or  subject  to  the  lien  thereof,  may  be  declared  to 
be  mvalid  and  void  and  that  such  sale  may  be  annulled  and 
set  aside ,  that  an  accounting  be  had  of  such  property,"  and 
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for  other  relief.     All  the  deci'ees,  legal  proceedings,  orders 

aud  judgments  referred  to  in  the  complaint  are  by  reference 

made  parts  of  the  complaint.     Ceiiain  other  facts  appearing 

\n  and  by  the  papers  so  referred  to,  are  stated  in  the  opinion. 

To  this  complaint  the  defendants  severally  demurred  on  the 

ground  that  certain   parties  named    were   necessary  parties 

defendant  to  the  action,  and  that  the  complaint  did  not  state 

facts  sufficient  to  constitute  a  cause  of  action. 

/  Alfred  Davenport  for  appellant.     In  actions  by  the 
people  for  the  dissolution  of  railway  companies,  the  Supreme 
Court  is  a  "court  of  general  jurisdiction,  acting  in  the  exercise 
of  special  statutory  powers."     {Ferguson   v.    Crawford^  72 
J^.  T.  259 ;  1  R.  S.  art.   ?j  tit  4,  chap.  8,  part  3.)      The 
intent   of    the  legislature   is,  that    in   proceedings    for  the 
dissolution   of  corporations,  the   claims   of  the   creditors  of 
the  dissolved  corporations  and   their  conflicting  rights  and 
interests  in  the  assets,  are  to  be  ascertained  and  adjusted  by 
the  agency  of  the  receiver  appointed  upon  dissolution  on  notice 
published  in  a  specified  way,  to  all  the  creditors,  and  with 
opportunities  to  be  heard.     {liinn  v.  Astor  Ins.  Co,^  59  N.  T. 
^"^S.)      All  acts  done  by  the  corporation  after  the  commence- 
ment   of  the  proceedings,  which  could  in  any  way  aflfect  or 
abridge  the  title  sought  to  be  vested  in  the  final  receiver,  are 
absolutely  void  as  against  the  receiver  and  as  against  the 
creditors  of  the  corporation,     (2  R.  S.  469,  §  71 ;  Davenport 
V.  City  B'Tc  of  Buffalo,  9  Paige,  12;    Atlas  Bk  v.  Naham^t 
^'^•,  23  Pick.  480;   Rinn  v.  Astor  Ins.  Co.,  59  N.  Y.  143; 
^n  Te   Waterhurij,  8  Paige,  382 ;  Sands  v.  mil,  55  N.  Y.  22 ; 
f^oluoay  V.  U.  S.  Su^ar  Co.,  13  Abb.  Pr.  211, 215  ;  Rutchin- 
^"^  V.    CT.  S.  Central  Mills,  2  id.  394,  401 ;  Church  v.  South 
^^  Co.,  1  Hun,  636.)      The   appointment   of   a   temporary 
^^ei  ver  does  not  in  any  way  affect  the  right  of  property.   (Kerr 
^'^  Receivers,  chap.  6.)    A  final  receiver  in  trust  for  liquidation 
could  not  be  appointed  prior  to  decree  of  dissolution.  {People 
"^^asA.  Ice  Co.,  18  Abb.  Pr.  383;   Montgomery  v.  Merrill, 
13  Mich.  338.)     The  title  of  the  final  receiver  relates  back  to 
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the  date  of  the  commencement  of  the  action  by  the  people, 
and  is  absolute,  by  relation  from  that  time.  {In  re  Barrjfy 
26  Barb.  55 ;  Adas  B'k  v.  NaKant  B%  23  Pick.  480  ;  Mont- 
gomery V.  MerriUy  13  Mich.  338.)  The  foreclosure  decree 
wn\  was  void  by  statute  as  to  creditors  because  it  was  based  on  the 

»  -  consent  of  the  Erie  Company,  given  after  the  commencement 

1'  of  the  people's  action,  and  when,  therefore,  the  Erie  Company 

I/*  was  prohibited  by  statute  from   giving  its  consent.     (2R.  S. 

i  469,  §  71  ;   8  Paige,  382;    55  N.  Y.  22;  9  Paige,  12.)     A 

receiver  of  the  property  of  a  corporation  can  be  appointed 
only  in  a  civil  action.     (Laws  of  1870,  chap.  151  ;    Clinch 
V.  S,  S.  R.  R.  Co.,  1  Hun,  636;  Code,  §  471.)     The   title  of 
{*  the  receiver,  prior  to  dissolution,  is  merely  possessory  and 

}  inchoate,  while  after  dissolution  it  is  vested  in  the  receiver  as 

I  trustee,  with  power  of  sale,  and  to  pay  debts  and  settle  contro- 

\  versies  on  notice  to  all  creditors  of  the  corporation.     (Kerr  on 

\  Receivei*s,  chap.  6 ;  People  v.  Wafih.  Ice  Co.,  1 8  Abb.  Pr.  3S2 ; 

Montgomery  v.  Merrill,  13  Mich.  382 ;  Bradt  v.  Benedict, 
17  N.  Y.  93;  Bangs  v.  Duckin^ld,  18  id.  592,  596  ;  AWy 
Genn  V.  Utica  Ins.  Co.,  2  Johns.  Ch.  371  ;  AtCy  Oenn  v. 
B^h  of  Niagara,  Hopk.354  ;  Atty  GerCl  v.  B'k  of  Chenango, 
Id.  596 ;  Verjplank  v.  Merc.  Lis.  Co.,  1  Edw.  Ch.  84,  88 ; 
Ferris  v.  Strong,  3  id.  127.)  Section  444  of  the  Code,  which 
is  indissolubly  linked,  by  section  471,  with  proceedings  under 
section  38  of  the  Revised  Statutes,  is  mandatory,  not  only  upon 
the  attorney-general,  but  also  upon  the  court.  {People  v. 
Supej^isors,  51  N.  Y.  401;  Phelps  v.  Hawley,  3  Lans.  160; 
52  N.  Y.  26 ;  In  re  Van  Allen,  37  Barb.  225,  228  ;  Rossie  v. 
Galena  Lead  Co ,  9  Paige,  598,  601 ;  Rex  v.  Barlow,  2  Salt. 
699 ;  Ralsten  v.  Crittenden,  13  Fed.  Rep.  508-512  ;  Mason 
V.  Pearson,  9  How.  [U.  S.]  248,  259 ;  French  v.  Edwards, 
13  Wall.  5u6 ;  Blake  v.  Portsmouth  &  C  R.  R.  Co.,  39  N.  H. 
435 ;  Estate  of  Valentine,  45  Cal.  696 ;  Steams  v.  Franklin 
Co.,  48  Mo.  167.  Lmo  v.  Dunham,  61  Me.  566.)  When  a 
statute  gives  a  new  right,  or  a  new  power,  and  at  the  same 
time  provides  a  specific,  full  and  adequate  mode  of  executing 
the  power  or  enforcing  the  right  given,  the  fact  that  a  par- 
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ticalar  mode  is  prescribed,  will  be  regarded  as  excluding 
by  implication  the  right  to  resort  to  any  other  mode  of 
executing  the  power  or  of  enforcing  the  right.  {John%on  v. 
Lov,i9mUe^  11  Brush,  527  \  Dillon  on  Mun.  Corp.  §  053  ; 
2  Burr.  1157!  6  Mass.  286 ;  11  id.  363 ;  12  id.  482 ;  36  Mo. 
543;  4  Wend.  867;  4  Ind.  285,  Hardman  v.  Bowen,  39 
N-  r.  199 ;  Renvyick  v.  Morris,  7  Hill,  586 ,  Cook  v.  Kelly, 
12  Abb.  35 ;  Smith  v.  Lockwood,  13  Barb.  309 ;  Dewey  v. 
Qoodenough,  56  id.  55;  Sprague  v.  BirdscUlj  2  Cow.  419; 
Almy  v.  Harris,  5  Johns.  175 ;  Banks  v.  Darden,  18  Ga. 
342 ;  Lowerty  v.  ChaTrtJberlain,  7  Blackf .  556 ;  Haw  v.  Kamr 
hurg,  2  la.  460;  A.  (&  M.  T.  Co,  v.  Gould,  6  Mass.  40; 
Riddiek  v.  The  Ooveimor,  1  Mo.  147 ;  Journey  v.  The  State, 
id.  428.)  The  presumption  in  favor  of  the  jurisdiction  of 
the  court,  and  the  evidence  afforded  by  the  recitals  in  its 
decrees,  are  one  prima  facie,  and  can  be  overthrown  by 
proper  allegations  and  proof,  or  by  positive  evidence  on  the 
face  of  the  record  itself,  showing  want  of  jurisdiction. 
{Ferguson  v.  Crawford,  70  N.  Y.  253 ;  Sibley  v.  Waffle,  16 
id.  180 ;  Potter,  Redr,  etc.  v.  Merch,  Bk.  of  A,,  28  id.  641 ; 
Freem/in  Nat.  Bk.  v.  Smith,  13  Bhitch.  220;  Wright  v. 
Douglass,  10  Barb.  97;  Bloom  v.  Burdick,  1  Hill,  130; 
Cook  V.  Farmer,  1 1  Abb.  Pr.  40.)  The  absence  of  notice  to 
creditors,  not  only  indirectly  through  their  final  receiver  and 
trustee,  but  also  directly  to  them,  which  the  statute  provided 
should  be  given  to  them  immediately  on  the  appointment  of 
the  final  receiver,  and  which  secured  to  them  the  right  to  be 
heard  upon  the  ascertainment  of  claims,  the  distribution  of 
assets,  and  the  accounts,  and  which  also  gave  them  a  right  of 
appeal,  was  fatal  to  the  jurisdiction  of  the  court ;  their  right 
to  be  heard  in  a  litigation  which  was  to  decide  the  extent  of 
their  property  having  been  taken  away  witiiout  notice  to  them, 
and,  therefore,  without  due  process  of  law.  {A  ustin  v.  Rawdin, 
42  N.  T.  155;  Rmn  v.  Astor  Ins.  Co.,  59  id.  143;  Zoan 
Ass'n  v.  Topeka,  20  Wall.  655,  664 ;  People  v.  7%e  Board, 
70  N.  Y.  228,  234 ;  Stuart  v.  Palmer,  74  id.  188, 195  ;  County 
V  S.  Pac.  R.  R.  Co,  13  Fed.  Rep.  723;  Wilkinson  v. 
SiCKKLs — Vol.  LX.        46 
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Zelaiid,  2  Pet.  658 ;  Cooper  v.  Bd.  of  Works,  14  C.  B.  Rep. 
190;  J  3  Fed.  Rep.  783;  Rex  v.  Wilkes,  4  Burr,  590; 
Attorney' General  v.  Worcester,  16  Jur.  3;  Ware  v.  Regent, 
5  id.  [N.  S.]  25  People  v.  Brooklyn,  89  N.  Y.  75 ;  People 
ll  \  V.  ^oo^A,  32  id.  397 ;  Davis  v.  Mxyor,  etc,,  14  id.  528.)    The 

temporary  receiver  did  not  represent  the  plaintiff  or  those 
whom  he  represents,  in  their  right  to  contest  tlie  claims  oi  each 
other  as  creditors  to  participate  m  the  fund  in  his  hands.  (71 
N.  Y.  401 ;  In  re  N.  T,  El.  R.  R  Co.  v.  Man.  R.  Go.  63  How. 
Pr.  14, 26 ;  Negus  v.  City,  62  id.  298 ;  Curtis  v.  LeamU,  15  N.  Y. 
9 ;  Tluhhard  v.  Guild,  2  Duer.  685.)  The  appropriation  of  the 
property  in  question  for  the  sole  benefit  of  the  purchasing  com- 
pany being  without  due  process  of  law,  impaired  the  obligation 
of  the  contracts  held  by  the  plaintiff,  and  by  those  whom  he 
represents,  and  for  that  reason,  also,  the  proceedings  by  which 
such  transfer  was  affected  was  void.  {Bra^shear  v.  West,  7  Pet. 
608 ;  Davenport  v.  Lacon,  1 7  Conn.  278 ;  Bowen  v.  Lease, 

5  Hill,  221 ;  Sibell  v.  Rernsen,  33  N.  Y.  95 ;  Loring  v.  U.  S. 
C,  36  Barb.  329  ;  Harris  v.  Thompson,  1 5  id  65 ;  Judson  v. 
Rossie,  7  Paige,  601 ;  Atfy-GenH  v.  Ins.  Co,,  77  K  Y.  272  ; 
AU^y-GcnH  v.  Z.  In^.  Co.,  4  Paige,  226 ;  McCracken  v.  Hay- 
ward,  2  How.  612;  Bronson  v.  McKemie,  1  id.  311 ;  Gunn 
V.  Barry,  15  Wall.  610,  623;  Antoin  v.  Greenhow,  107 U.S. 
769 ;  Chicago  v.  Sheldon,  9  Wall.  50 ;  Curran  v.  ArkansaSy 
15  How.  304;  Gordon  v.  S.  F.  Can.  Co.,  1  McAU.  573; 
Rinn  v.  Asior  F.  Ins.  Co.,  59  N.  Y.  141, 147.)  Where  courts 
of  general  jurisdiction  act  in  the  exercise  of  special  statutory 
powers,  a  want  of  jurisdiction  over  the  person  or  subject- 
matter  may  be  shown  by  extrinsic  evidence  as  well  as  by  the 
face  of  the  record.  {Ferguson  v.  Crawford,  70  N.  Y.  253, 
259  ;  Craig  v.  Town  of  Andes,  93  id.  405  ;    Bolton  v.  JackSj 

6  Rob.  198.)  The  jurisdiction  of  any  court  exercising 
authority  over  a  subject,  may  be  inquired  into  in  any  court 
and  in  any  proceeding,  directly  or  collaterally,  where  such  pro- 
ceeding's are  relied  on.  {Craig  v.  Town  of  Andes,  93  N.  Y. 
405  ;  Elliott  v.  Piersol,  1  Pitts,  328 ;  Chen.  Canal  B'k  v.  Jud- 
son, 8  N.  Y.  254 ;  Damdslurgh  v.  Knick.  Ice  Co.,  90  id.  526  ; 


1887]  Hberino  v.  N.  Y.,  L.  E.  a  W.  R.  R  Co.  et  al.       363 

tStatement  of  case. 

People  ex  rel.  Tweed  v,  Liscornb^  60  id.  568  ;    People  ex  rel. 
Rogers  v.  Spencer^  55  id.  1 ;  Davis  v.  Packard^  6  Wend.  327 ; 
Bloom  V.  Burdick,  1  Hill,  130 ;  People  v.  CaeseU,  5  id.  164 ; 
Hard  v.  Shipmarij  6  Barb.  621.)     Where  the  State  prescribes 
couditious  under   which   a  court  may  act,  those  conditions 
cannot  be  dispensed  with  by  litigants,  for  in  such  a  case  the 
particular  condition  or  status  of  the  party  or  the  subject-matter 
is  made  a  jurisdictional  fact.     {Met.  Nat.  B'*k  v.  Lord,  90 
N.  Y.  530 ;   Risley  v.  Phmjiix  Rk,  83  id.  495 ;   Hoag  v, 
Lamontj  60  id.  90.)    If  want  of  jurisdiction  is  shown,  the 
alleged  i-ecord  becomes  no  record  and  the  rights  of  parties 
will  be  determined  as  if  the  record  did  not  exist.     {Hard  v. 
Shf'pmany  6  Barb.  621 ;  Craig  v.  Town  of  Andes^  93  N.  Y. 
405.)    When  the  statute  prescribes  the  mode  of  acquiring 
jurisdiction,  the  mode  pointed  out  must  be  complied  with,  or 
the  proceeding  will  be  a  nullity.     {Bloom  v.  Burdwk^  1  Hill, 
130.)    Collusion  and  fraud,  in  a  legal  sense,  arises  whenever 
a  trustee,  at  the  solicitation  of  interested  third  parties,  refuses 
to  perform  his  trusts,  and  with  such  parties  procures  a  judg- 
ment of  a  court  that  he,  the  trustee,  need  not  perform  such 
trust.     {Marsh  v.  R.  R,  Co.^  40  N.  H.  531;  Solomans  v. 
Lemj,  G  Eng.  E'y  Gas.  389  ;  Story's  Eq.  Plead.  §  427.)      The 
complaint  having  been  brought  by  the  plaintiflE  on  his  own 
behalf,  and  on  behalt  of  all  others  similarly  situated,  as  the 
beneficiary  of  an  express  trust,  against  a  delinquent  trustee, 
hostile  in  personal  interest,  and  to  bring  back  into  court  a  trust 
fund  allowed  by  the  said  trustee  to  be  alienated  in  the  direc- 
tion of  his  own  peraonal  interest,  against  the  terms  of  the  trust 
and  without  authority  of  law  and  by  collusion,  and,  at  least, 
constrnctive  fraud,  the  plaintiff  is  entitled  to  equitable  relief ; 
and  it  was  not  necessary,  in  order  to  maintain  this  action,  that 
the  plaintiff  should  have  recovered  judgment  and  caused  exe- 
cution to  be  returned  unsatisfied;  or  that  he  should  have 
proved  his  claim  before  the  delinquent  and  hostile  trustee. 
(K  L  cfe  T.  Co.  V.  M.  L  cfe  N.  R.  R.  Co,,  21  Fed.  Rep.  264 ; 
In  re.  Howard,  9  Wall.  174;  Williains  v.  Gihhs,  17   How. 
[P.  S.]  257 ;  Oiilespie  v.  Alexander,  3  Russ.  130 ;  Sturges  v. 
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VmiderbUt,  73  N.  Y.  384;  SL  Z.  E.  H,  Co,,  17  Fed.  liep 
872;  Nat  B'k  v.  Ins.  Co.,  loi  U.  S.  54,  70,  71 
Goodvyin  v.  Cincinnati,  18  O.  St.  169 ;  Everinghan 
V.  VanderbUty  51  How.  Pr.  177;  12  Hun,  75;  Crouse  \ 
Frothinghain,  97  N.  Y.  105 ;  Miller  v.  Davidson 
8  111.  518,  522;  Alaager  v.  Rowley,  6  Ves.  Jr.  74S 
Holland  v.  P/^w,  1  M.  &  K.  237 ;  i>^M?^y  v.  Moyer,  71 
N.  Y.  70;  Story's  Eq.  Jur.  §  581 ;  Weeijen  v.  Vibhard,  1! 
N  Y.  265;  Bagen  v.  Walker,  14  How.  [U.  S.  ]  17 
Batey.  Graham,  11  N.  Y.  237.  Galveston  v.  R,  R,  Co. 

I  Wood's  C.  C.  368 ;  Kincaid  v.  DwineUe,  59  N.  Y.  548 
ShUlington  v.  Howland,  55  id.  372 ;  Iletzell  v.  Turnshall  Co, 
4  Abb.  [N.  C]  42 ;  Cxirran  v.  Arkansas,  15  How.  304 ;  Com 
V.  Beauregard,  101  U.  S.  690 ;  Pendleton  v.  Perkins,  49  Mo 
565  ;  J/^/'t^A.  iV^a^.  ^>l\  v.  Pt^^n^,  18  R.  I.  592 ;  Farrar  v 
Haseldon,  9  Rich.  Eq.  Rep.  [So.  Car.]  331,  336;  Rmlock  ^ 
Meyer,  Speer's  Eq.  Rep.  [So.  Car.]  427  ;  Borroughs  v.  Elton 

II  Ves.  Jr.  29,  36;  McCulloch  v.  Norwood,  58  N.  Y.  566 
Mumma  v.  Potomac  Co.,  8  Peters,  281 ;  Vose  v.  Grant,  1 
Mass.  505 ;  Spear  v.  Grant,  16  id.  9.)  The  nnmortgage 
assets  can  and  should  be  followed  into  the  hands  of  the  Ne\ 
York,  Lake  Erie  and  Western  Railroad  Company  and  applie( 
in  satisfaction  of  plaintiflF's  claim.  {Adair  v.  SJvaw,  1  Scl 
&  L.  262 ;  Wood  v.  Dummer,  3  Mason,  308 ;  Scaminon  \ 
Kimball,  13  Nat.  Bk.  Reg.  Rep.  445;  Cur  ran  y.  State  oj 
Arkansas,  15  How.  [U.  S.]  304  ;  Lire  Le Blano,  14 Hun,  8 
75  N.  Y,  598  ;  Kerr  on  Fraud  and  Mistake,  317 ;  Calcaugh  ^ 
Sterum,  3  Bligh,  181,  186;  Piers  v.  Piers,  1  Dr.  &  Wal 
215 ;  RoUeston  v.  Morton,  1  id.  177 ;  Toulmin  v.  Steert 
3  Mer.  210 ;  Gore  v.  Stakpole,  1  Dow.  30 ;  1  J.  &  L.  257 
Miller  V.  Rutland  &  Washington  R.  R.  Co.,  36  Vt.  452 
Pickett  V  Logan,  14  Ves.  238;  Warner  v.  Blakeman^  \ 
Keyes,  487;  Duncan  v.  Jandon,  15  Wall  165;  Oliver  t 
PiaU,  3  How.  [tJ.  S.]  401.)  The  position  that  the  suit  i 
defective  because  neither  the  Erie  nor  the  Atlantic  corapanie 
were  made  parties  defendant,  is  not  well  taken.  (  Vincent  v 
Parker,  7  Paige,  66;  Attorney' General  v.  Continental  Lif 
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/fM.  Co.y  27  Hun,  195;  Hyde  v.  Zi/fidej  4  Comst,  392; 
Wiswell  V.  Samson^  14  How.  52 ;  Rinn  v.  Aator  t.  Ina.  Co.y 
69  N.T.  143, 147;  Brevoster  v.  Silence,  4  Seld.  207;  De  Bider  v. 
Sck&merhom,  10  Barb.  638;  AUen  v.  Fosgate,  11  How.  Pr.  218.) 
The  words  "  franchises,  privileges  and  rights,"  in  the  descriptive 
clanse  of  the  mortgage  refer  to  the  franchises,  privileges  and 
rights  which  were  conferred  upon  the  corporation  bj  its  charter, 
and  do  not  extend  the  lien  of  the  mortgage  to  rights  of  property 
acquired  by  the  company,  and  not  covered  by  the  other  words 
of  the  description.  (Smith  v.  Mc  Cullough^  3  Morrison's  Trans. 
4 ;  Parish  v.  Wheeler,  22  N.  Y.  494 ;  Seymour  v.  C.  cfe  N.  F, 
R,  R.  Co.,  25  Barb.  285 ;  MUwaukee  R.  R.  Co.  v.  M.  ds  C. 
li.  R,  Co.,  20  Wis.  174.)  A  mortgagee  cannot  follow  the 
proceeds  of  his  mortgage.  He  has  no  claim  or  lien  in  law  or 
in  equity,  outside  of  the  provisions  of  the  mortgage.  (Jones 
on  Mortgages,  §  670 ;  AngeU  v.  Pitts,  78  N.  Y.  239 ;  Rider  v. 
Bagley,  84  id.  461 ;  Galveston  R.  R.  Co.  v.  Cowdrey,  11  Wall. 
459, 482 ;  Gilman  v.  lU.  cfe  3L  Tel.  Co.,  91  TJ.  S.  603  ;  Noyes 
Y.  Rich,  52  Me.  115.)  The  mortgage  does  not  affect  property 
acquired  by  the  Erie  Company  after  its  date  and  not  appurte- 
nant to  the  railroad.  {In  re  N.  C.  S.  <&  B.  Iron  Co.,  L.  R.  6  Eq. 
514;  Dinsmore  v.  R,  <&  M.  R.  R.  Co.,  12  Wis.  649 ;  Sha- 
mohin  Valley  R.  R.  Co.  v.  Livermore,  47  Penn.  St.  465 ; 
3  Woods,  1619 ;  Brainard  v.  Peck,  34  Vt.  496 ;  Smith  v. 
McCoUough,  104  TJ.  S.  25  ;  Morgan  v.  Donover,  58  Cal.  241.) 
The  plaintiff  is  not  guilty  of  laches.  {Fort  v.  Gooding,  9 
Barb.  388  ;  Hardy  v.  Ames,  47  id.  413;  Claytons.  Wardell, 
2  Bradf.  1-7 ;  WiUiayns  v.  Gihbs,  17  How.  [U.  S.]  257 ; 
Hagan  v.  Walker,  14  id.  17 ;  Piatt  v.  Piatt,  58  N.  Y.  646  ; 
ainch  V.  S.  S.  R.  R.  Co.,  1  Hun.  636.) 

George  F.  Comstock  and  William  W.  MacFarUvnd  for 
respondents.  If  a  trustee  neglected  his  duty,  and  a  loss 
resulted,  he  would  be  personally  liable,  and  be  subject  to 
removal ;  but  the  course  and  method  of  administration  would 
not  be  changed.  {Olney  v.  Tanner,  10  Fed.  Rep.  101.)  Where 
a  court  of  equity  is  in  the  actual  possession  of  a  fund  for 
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distribution  among  ere Jitors  generally,  creditors  at  large,  ai 
well  as  others,  will  be  protected  and  provided  for  according 
to  the  conrs3  and  practice  of  the  court,  {Bacon  v.  liobertson 
18  How,,  U.  S.  480 ;  Judsonv.  Rossie,  9  Paige,  598 ;  SchueliU 
V.  Reiman,  86  N.  Y.  270 .  Blossom  v.  R.  R.  Co.,  1  Wall.  656.; 
The  court  is  absolutely  without  jurisdiction  to  assist  acreditoi 
at  large  to  obtain  satisfaction  of  his  debt  by  the  proce«^es  and 
methods  of  equity.  {BrincJcerhoff  y.  Brown,  4  John.  Ch 
671;  Dunlevy  v.  Talmage,  32  N.  Y.  457;  Greenwood  v 
Broadhedd,  8  "Barb.  539,  593;  Wiggins  t.  Armstrong,  S 
John.  Ch.  144;  Durant  v.  Supervisors,  26  Wend.  103 
Hodden  v.  Spader,  20  John.  554 ;  Ocean  B'^k  v.  OlcoU,  4< 
N.  Y.  17;  AU&nY,  Thurston,  53  id.  622;  Geery  y.  Geery 
63  id.  252 ;  Produce  B'k  v.  Morton,  67  id.  199.)  Since  juris 
diction  is  limited  to  judgment  creditors,  the  irapopsibility  oi 
obtaining  a  judgment  in  consequence  of  death,  the  absence  oi 
assets,  the  insolvency  and  dissolution  of  a  corporation,  or  anj 
other  event,  'will  not  enable  the  court  to  entertain  the  action 
{Estes  V.  Wilcox,  67  N.  Y.  265  ;  Stxirgis  v.  VanderbUt,  72 
id.  384,  385 ;  Lawrence  v.  B'k  of  the  Republic,  35  id.  320 ; 
Jones  V.  Green,  1  Wall.  330;  Public  Works  v.  Columbia 
College,  17  id.  529 ;  Siuith  v.  R.  R.  Co.,  99  U.  S.  398.)  The 
judgment  and  sale  in  foreclosure  are  conclusive  upon  plaintifl 
and  a  bar  to  this  action,  (Grignon  v,  Astor,  2  How  [U.  S.J. 
319;  Bronson  v.  R,  R,  Co^  2  Black.  524;  Stout  y.  Lye,  lOS 
TJ.  S.  66 ;  Candee  v.  Lord,  2  Comst.  269 .  Bangs  v.  Duckin 
field,  18  N.  Y,  592 ;  Cooper  v.  Reynolds,  10  Wall.  316.] 
There  is  nothing  to  prevent  the  bringing  of  an  action  for  a 
foreclosure  of  a  mortgage,  and  the  prosecution  of  that  action 
to  judgment  against  the  corporation.  {Kmcaird  v.  Dwindle^ 
59  N.  Y.  54S ;  In  re.  Waterbury,  8  Paige,  380 ;  Kiiauer 
V.  Globe  Mut.  Ins,  Co.,  46  Super.  CL  370 ;  Bostwick  v. 
Menck,  40  N.  Y.  383.) '  As  all  creditors  of  the  class  of  the 
plaintiff  were  necessarily  represented  in  the  action  by  the 
People,  that  judgment  concludes  the  plaintiff  in  the  same 
way,  and  with  the  same  effect,  as  it  concluded  the  people. 
{Brennan  v.  WUson,  71  N.  Y.  502.)    No  trust  for  crediton 
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was  created  by  the  receivership.  (High  on  Receivers,  §§  1, 
2,  3,  4,  5,  6.)  Equity  would  preclude  the  assertion  of  the 
daim  under  the  circumstances,  if  it  were  as  meritorious  as  it 
is  otherwise.  {^Hilton  v.  Fonda,  86  N.  Y.  339 ;  19  L.  R.,  Ch. 
App.  1 ;  Basset  v.  Nosworthy,  2  Am.  L.  Cas.  in  Eq.  1 ; 
Branch  v.  Jessfwp^  106  U.  S.  475,  476 ;  Rarwood  v.  B.  B. 
Co.,  17  Wall.  78;  Sullivan  v.  Fortiand  B.  B.  Co.,  94 
U.  S.  806. 

Herbert  B,  Turner  for  The  Farmers'  Loan  and  Trust 
Company,  respondent.  The  plaintiff  not  being  a  judgment 
creditor,  could  not  maintain  this  action.  {Dunlevyv,  Tall- 
madge,  32  N.  Y.  460.)  Only  a  trustee  should  bring  an  action 
to  enforce  a  trust  obligation  and  if  not  the  plaintiff  he  must 
be  made  a  defendant,  under  allegations  showing  his  refusal 
to  act.  {Coal  Co.  v.  Blatchford,  11  Wall.  170 ;  Knaj>p  v.  E. 
Co.,  20  id.  117.) 

Eabl,  J.  The  plaintiff  alleges  that  at  the  time  of  the 
commencement  of  the  actions  by  the  People  against  the  Erie 
Railway  Company  for  its  dissolution,  and  by  the  Farmers' 
Loan  and  Trust  Company  for  the  foreclosure  of  the  mortgages 
upon  it«  property,  it  owned  a  large  amount  of  stock  and  bonds 
in  other  corporations  which  were  not  covered  by  or  subject  to 
the  mortgages ;  and  he  seeks  now  to  reach  that  property  and 
to  subject  it  to  the  payment  of  certain  unsecured  obligations 
which  he  and  other  creditors,  similarly  situated,  then  held  and 
still  hold  against  the  Erie  Railway  Company.  He  finds  in 
his  pathway  the  orders  and  decrees  made  in  the  actions  men- 
tioned which  must  be  brushed  aside  or  disregarded  before  he 
can  succeed.  He  does  not  allege  in  his  complaint  that  any 
fraud  was  practiced  upon  the  court  or  any  party  to  the  action, 
and  he  does  not  assail  those  orders  and  decrees  as  in  fact 
fraudulent  and  seek  to  have  them  vacated  or  annulled  on  that 
account.  He  does  not  claim  that  if  the  court  had  jurisdic- 
tion, as  against  him  and  the  other  general  creditors,  to  make 
them,  that  he  can  attack  them  collaterally  or  maintain  this 
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action.     What  he  claims  is  that  those  orders  and  decrees,  so 

far  as  they   assumed  to  adjudicate  upon  or  dispose  of  the 

property  in  question,  were  made  without  any  jurisdiction  and 

MM}  may,  therefore,  be   disregarded,  and   that   they   furnish  no 

Kt  J  obstacle  to  the  maintenance  of  tliis  action.     Hence  the  general 

1  inquiry  upon  which  we  are  to  enter  is  whether  the  Supreme 

I  *  Court  had  jurisdiction  to  adjudicate  upon  and  dispose  of   the 

I  property  by  the  orders  and  decrees  made  in  those  actions. 

About  the  25th  day  of  May,  1875,  the  People's  action  was 

commenced  for  the  dissolution  of  the  Erie  Railway  Company 

upon  the  ground,  among  other  things,  that  it  was  insolvent, 

[ '  and  had  been  for  one  whole  year ;  and  the  complaint  in  that 

I  action,  besides  other  relief,  prayed  that  Hugh  J.  Jewett,  who 

r  was   then  president  of   the  company,  might   be   appointed 

(receiver  during  the  pendency  of  the  action.  On  the  twenty- 
sixth  day  of  May  he  was  so  appointed  with  power,  as  provided 
in  the  order  appointing  him,  among  other  things,  to  prosecute 
and  defend  actions  for  or  against  the  company,  either  in  the 
name  of  the  company  or  in  his  own  name  as  receiver,  and  to 
maintain  and  preserve  the  corporate  organization  and  fran- 
chises of  the  company  until  final  judgment  in  the  action. 
Thereafter  application  was  made  in  that  action  on  behalf  of 
the  Farmers'  Loan  and  Trust  Company  for  leave  to  com- 
mence an  action  against  the  Erie  Railway  Company  to  fore- 
close the  mort«:ages  held  by  it.  Such  leave  was  granted,  and 
on  the  14:th  day  of  June,  1875,  the  foreclosure  action  was 
commenced  in  the  Supreme  Court.  In  the  prayer  for  judg- 
ment in  that  action  the  plaintiff,  besides  other  relief,  prayed 
that  an  inquiry  might  be  had  and  an  account  taken  of  and 
concerning  the  premises  and  property  mortgaged  to  the 
plaintiff  in  order  that  it  might  be  fully  and  at  large  ascer- 
tained whereof  the  mortgaged  premises  consisted,  and  that 
Jewett  might  be  appointed  receiver  in  the  action.  On  the 
fifteenth  day  of  June,  by  an  order  duly  granted,  Jewett 
was  appointed  receiver,  in  that  action,  of  the  mortgaged  prop- 
erty, and  he  was  specially  authorized  to  receive  and  enforce 
possession  of  whatever  he  was  bound  to  receive,  to  run  and 
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opera.te  the  railway,  to  institate,  as  he  might  deem  needful, 

whatever  suits  or  proceedings  he  by  counsel  might  be  advised 

to  l>o  necessary  and  proper  in  the  appropriate  discharge  of  his 

duty  as  receiver,  and  to  defend  and  resist  any  suit  or  proceed- 

idgs  -which  he  should  bo  so  advised  and  should  believe  would 

otherwise  be  prejudicial  to  the  property,  interests  or  fran- 

cliises  committed  to  his  charge,  and  generally  to  do  and  cause 

to  be  done  in  a  lawful  manner  as  receiver,  what  might  be 

reasonable  and  needful  in  and  about  the  care  and  preservation 

of  the  rights,  interests  and  franchises  on  which  the  mortgages 

were  a  lien,  or  the  discharge  of  his  duty  as  receiver  might 

render  needful.     These  orders  appointing  Jewett  receiver, 

and  all  the  other  orders  in  the  two  actions,  were  made  in  the 

same  court,  the  same  judge  presiding,  and  thereafter  Jewett 

must  bo  deemed  to  have  taken  and  held  as  receiver  in  the 

forelosure  action  all  the  property  covered  by  and  subject  to 

the   mortgages  and,  as  receiver  in  the  People's  action,  all  the 

other   property  of  the  company. 

Oix  the  6th  day  of  April,  1876,  upon  an  affidavit  and  notice  of 
inotion,  an  order  was  made  by  tiie  court  in  the  foreclosure  action 
that  the  receiver  should  hold  and  deal  with  the  stocks  and  bonds 
in  question  in  all  respects  as  a  part  of  the  general  fund  of  the 
^tate  embraced  in  the  mortgages,  among  other  things,  for  the 
^inihursement  to  the  plaintiffs  in  that  action  of  all  sums  paid 
wilder  the  orders  of  the  court  out  of  the  proceeds  of  the  mort- 
g^ed  premises  for  the  discharge  of  debts  due  from  the  Erie 
^il^vvay  Company,  at  the  date  of  the  receiver's  appointment, 
^01"  labor  and  supplies,  "  without  pFejudice  to  any  equitable 
^'^hts  and  interests  of  the  respective  parties  which  may  be 
^tablifihed  on  final  accounting,"  and  he  was  also  authorized  to 
fi^ll  any  part  of  the  stocks  or  bonds  at  public  or  private  sale 
*i^d  to  use  and  apply  the  proceeds  for  the  purposes  of  the  trust. 
The  foreclosure  action  proceeded  to  judgment  on  the  7th 
^*y  of  November,  1877,  which  judgment  recited  that  the 
^^<3a  and  stocks  lawfully  came  into  the  possession  of  the 
i^^ei  ver,  and  that  they  were  held  by  him  as  part  and  parcel  of 
^^  property  and  premises  mortgaged  to  the  plaintiff ;  and  it 
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authorized  the  referee  appointed  to  sell  the  mortgapjed  prem 
ises,  to  expose  for  sale  and  to  sell  as  part  thereof  the  stocks 
and  bonds  mentioned  which  were  described  in  the  decree  as  a 
portion  of  the  mortgaged  premises ;  and  they  were  sold  by  the 
referee.  The  sale  was  afterward  confirmed  and  the  referee 
was  authorized  to  convey  the  stocks  and  bonds  with  the  other 
property,  and  he  made  such  conveyance ;  and  the  Erie  Hall- 
way Company  executed  a  similar  conveyance  of  the  same 
property.  Afterward,  upon  the  petition  of  Jewett  in  the 
foreclosure  action,  an  order  was  made  by  the  court  on  the 
3d  day  of  May,  1878,  by  which  it  was  ordered  that  the  receiver 
deliver  to  the  New  York,  Lake  Ene  and  Western  Railroad 
Company,  "  all  the  property  and  franchises  whereof  he  is  now 
possessed  as  receiver  in  this  action,  and  which  were  embraced 
or  intended  to  be  embraced  m  the  judgment  of  foreclosure 
herein,  subject  to  the  reservations  and  exceptions  hereinafter 
specified,  and  subject  to  all  and  singular  the  rights  ot  the  peo 
pie  of  this  State  in  and  to  the  premises,  or  any  part  thereof^ 
as  the  same  may  be  ascertained  on  due  inquiry  and  examina- 
tion by  the  attorney-general,  in  the  action  of  the  People  of 
this  Stat«  against  the  Erie  Railway  Company,  now  pending, 
to  the  end  that  such  rights  and  interests  may  be  as  fully  pro- 
tected as  if  this  transfer  had  not  been  ordered  and  directed.'^ 
In  pursuance  of  that  order  and  upon  the  terms  thereof,  he  did 
make  the  delivery,  and  that  substantially  terminated  the  pro- 
ceedings in  the  foreclosure  action. 

But  for  the  pendency  of  the  People's  action,  it  cannot  bo 
doubted  that  the  determination  and  judgment  in  the  fore- 
closure action  would  have  been  conclusive  upon  every  one. 
It  was  within  the  province  of  the  court  to  determine  what 
property  was  actually  embraced  within  or  subject,  in  express 
terms,  or  by  subrogation  or  any  other  equitable  principles,  to 
the  mortgages  foreclosed. 

The  unsecured  creditors  were  not  necessary  or  proper 
parties  to  that  action  and  had  no  right  to  intervene  therein, 
and  any  adjudication  made  against  the  mortgagor  was  binding 
upon  them.     {Bronson  v     li.  li.  Co.y  2  Black  [U.  S.]  524 ; 
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Stoz&t^  V.  Zye,  103  TJ.  S.  66  ;  Candee  v.  Zordy  2  N.  T.  269.) 

Jftiwrett  as  receiver  in  the  People's  action  was  not  a  necessary 

party  to  that  action.     As  temporary  receiver  he  was  not  vested 

with    the  title  to  the  property  of  the  corporation;   it  was 

not   divested  of  its  property  until  final  judgment  of  dissolu- 

tioTi  and  the  appointment  of  the  final  receiver.    The  temporary 

receiver  was  not  i  trustee  for  the  creditors  of  the  corporation, 

bat  he  was  a  mere  care-taker,  custodian  and  manager  of  its 

property  and  franchises,  under  the  direction  of  the  court, 

^J^ring  the  pendency  of  the  action,  having  lawful  possession 

^^  the  property ;  and  if  a  trustee  in  any  sense,  he  was  a  trustee 

^^^  the  corporation    Nor  were  the  People  in  any  Feuse  a  proper 

^***^J^  to  that  action.     They  had  no  lien  upon  or  interest  in  the 

^l>firty.     The  main  purpose  of  their  action  was  to  procure 

^  ^^^gment  dissolving  the  corporation,  and  any  other  relief 

\\vey  could  obtain  was  incidtjntal  to  that.     The  court  could 

liave  permitted  the  People  or  the  receiver  in  their  action  to 

intervene  in  the  foreclosure  action,  if  application  had  been 

made  for  that  purpose,  but  whether  it  would  or  not,  rested  in 

its  discretion. 

The  foreclosure  judgment  absolutely  determined  that  these 
stocks  and  bonds  were  subject  to  the  morgages  and  liable  to 
be  sold  with  the  mortgaged  premises.  They  were  so  sold, 
abeolately,  the  sale  was  confirmed  and  the  referee  was  ordered 
to  make  the  conveyance,  including  these  stocks  and  bonds,  to 
he  purchasers  •  and  all  this  was  done  without  any  violation  of 
the  rights  of  the  general  creditors.  The  title  of  the  purchasers 
under  the  foreclosure  sale  was  in  no  way  made  subject  to  the 
rights  of  the  People  in  their  action  until  an  order  was  made, 
subsequently  to  the  conveyances  by  the  referee  and  Railway 
Company  to  the  purchasers,  for  a  delivery  of  the  property  by 
the  receiver ;  and  in  that  order  it  was  for  the  first  time  pro- 
vided that  the  delivery  should  be  subject  to  all  the  rights  of 
the  People  as  they  might  be  ascertained  by  the  attorney-general 
in  the  People's  action  ;  and  the  delivery  was  so  made. 

The  adjudications  made  in  the  foreclosure  action  absolutely 
bomid  all  the  parties  thereto,  and  none  of  them  could  there- 
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after  be  heard  to  say  that  they  were  not  founded  upon  sufficient 
evidence.  The  Supreme  Court  having  general  jurisdiction  of 
the  parties  and  the  subject  matter  is  conclusively  presumed 
to  have  had  sufficient  facts  before  it  to  authorize  the  judgment 
and  the  orders  which  were  made,  and  neither  the  Erie  Company 
nor  any  oi  its  general  creditors  can  now  be  heard  to  say  that 
the  judgment  was  not  pronounced  after  full  examination  and 
investigation  of  aii  the  facts  upon  which  it  was  based.  It 
imports  absolute  verity,  and  it  mus**  be  presumed  that  these 
stocks  and  bonds  were  properly  subject  to  the  mortgages  and 
were  properly  sold  in  connection  with  and  as  a  part  of  the 
mortgaged  property.  {Or^gnosia^  Lessee^  v.  Astor^  2  How. 
[U.  S,]  319.)  Where  a  court  having  jurisdiction  of  the  subject 
matter  and  the  parties  pronounces  judgment  upon  insufficient 
or  illegal  evidence,  oi  mistakes  the  evidence  or  the  law,  the 
only  remedy  of  any  person  aggrieved  by  the  judgment  is  by 
an  appeal  therefrom  or  a  motion  in  the  action  in  which  it  was 
rendered )  but  it  cannot  be  assailed  collaterally.  Therefore 
whatever  rights  the  plaintiff  has  in  this  action  grow  out  of 
the  commencement  and  pendency  of  the  People's  action 
against  the  Erie  Company,  and  such,  indeed,  is  the  contention 
of  his  learned  counsel. 

It  cannot  be  claimed  that  the  pendency  of  the  People's 
action,  in  which  a  temporary  receiver  had  been  appointed, 
absolutely  prohibited  the  commencement  of  the  foreclosure 
action.  That  action  was  commenced  after  leave  was  regularly 
obtained  by  an  order  of  the  court  made  in  the  People^s  action. 
In  the  action  for  the  dissolution  of  the  corporation,  the  court 
was  not  bound  to  appoint  a  temporary  receiver.  It  could 
have  permitted  the  action  to  proceed  to  judgment,  and  then 
appointed  a  final  receiver  to  be  vested  with  the  title  of  the 
corporate  property,  and  with  power  to  administer  and  dis- 
tribute such  property  under  the  direction  of  the  court.  The 
temporary  receiver  was  entirely  under  the  control  of  the 
court  There  was  no  statute  regulating  or  prescribing  his 
duties.  He  was  what  was  called  in  the  argument  a  common 
law  receiver,  with  such  powers  and  duties  as  in  the  exercise 
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^t*  its  equitable  jurisdiction  the  court  might  devolve  upon 
Inna^      His  duties  were  in  the  main  to  manage,  protect  and 
preserve  the  property  and  franchises  of  the  company  during 
tile  pendency  of  the  action.     The  People's  action  could  have 
^^^^n  discontinued  at  any  time  by  the  order  of  the  court,  and 
'^^    receivership   vacated   and   set  aside,  and   the   property 
'Stored  to  the  corporation,  and  thus  fully  subjected  to  tlie 
^^ion  of  the  court  in  the  foreclosure   action.     The   wliole 
^^^ter  was  constantly  under  the  control  of  the  court  until 
^^^  judgment.     Therefore,  the  court  had  the  power  to  per- 
\xfll  the  foreclosure  action  to  be  commenced  and  to  proceed,  to 
appoint  a  receiver  therein    and  to  supersede   the   receiver 
appointed  in  the  People's  action,  to  transfer  all  the  duties  of 
the  receiver  in  that  action  to  the  receiver  appointed  in  the 
foreclosure  action  and  to  order  all  the  property  covered  by 
the  mortgages  to  be  delivered  to  such  receiver.    The  judgment 
m  the   foreclosure  action   appears   to   have  been   regularly 
obtained.     There  was  service  of  process  upon,  and  appearance 
by  the  Erie  Company,  and  an  answer  admitting  the  allegations 
of  the  complaint.     That  answer  entitled  the  plaintiff  to  judg- 
ment against  it. 

But  it  appears  in  the  record  that  the  attorneys  for  the  Erie 
Company,  more  than  two  years  after  the  commencement  of 
the  foreclosure  action,  consented  to  the  entry  of  the  judgment 
therein,  and  this,  it  is  claimed,  rendered  the  judgment 
absolutely  void  against  the  final  receiver  in  the  People's 
action,  and  the  creditors  of  the  corporation  under  section  71, 
2  Revised  Statutes,  469,  which  provides  as  follows:  "All 
sales,  assignments,  transfers,  mortgages  and  conveyances  of 
any  part  of  the  estate,  real  or  personal,  including  things  in 
action  of  every  such  corporation  made  after  the  filing  of  the 
petition  for  dissolution  thereof,  in  payment  of  or  as  security 
for  any  existing  or  past  debt,  or  for  any  consideration,  and 
all  judgments  confessed  by  such  corporation  after  that  time, 
shall  be  absolutely  void  as  against  the  receiver,  who  may  be 
appointed  on  such  petition,  and  as  against  creditors  of  such 
corporation."     That  section  was  aimed,  not  at  the  disposition 
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of  the  corporate  property  made  under  the  order  of  the  court 
by  its  receiver,  or  eveu  by  the  corporation,  but  at  the  volun- 
tary disposition  of  its  property  by  the  insolvent  corporation ; 
and  the  oonfession  of  judgment  prohibited  was  one  made  by 
the  corporation  as  its  voluntary  act  without  the  interference 
of  the  court,  and  not  a  judgment  like  this  which  rests  upon 
no  confession,  nor  even  consent,  but  upon  the  action  and 
order  of  the  court  at  a  regular  term  and  session  thereof. 
Such  a  judgment  is  in  no  sense  a  judgment  by  confession. 
If,  therefore,  it  be  assumed  that  section  71  was  applicable,  it 
was  not  violated. 

The  People's  action  was  one  in  equity  under  the  Revised 
Statutes  (2  R.  S,  463,  §  38),  which  provides  as  follows: 
"Whenever  any  incorporated  company  shall  have  remained 
insolvent  for  one  whole  year,  or  for  one  year  shall  have  neg- 
lected or  refused  to  pay  and  discharge  its  notes  or  other  evidences 
of  debt,  or  for  one  year  shall  have  suspended  the  ordinary  and 
lawful  business  of  such  corporation,  it  shall  be  deemed  to  have 
surrendered  the  rights,  privileges  and  franchises  granted  by 
any  act  of  incorporation,  or  acquired  under  the  laws  of  this 
State,  and  shall  be  adjudged  to  be  dissolved."  That  section 
was  unrepealed  in  1875,  and  it  is  conceded  that  under  it,  as 
originally  enacted,  an  action  could  be  brought  in  equity  for 
the  dissolution  of  a  corporation  in  the  cases  mentioned,  that 
in  such  an  action,  both  a  temporary  and  final  receiver  could 
be  appointed,  who  would  be  common  law  receivers  possessing 
the  powers  and  charged  with  the  duties  devolved  upon  them 
by  the  orders  of  the  court  in  the  exercise  of  its  equity  juris- 
diction, that  they  would  not  bo  controlled  by  the  provisions  of 
law  which  regulated  the  appointment  of  receivers  in  the  case 
of  the  voluntary  dissolution  of  oorponitions  under  part  3, 
chapter  8,  title  4,  article  3  of  the  Revised  Statutes,  and  that  if 
the  Code  which  was  in  force  in  1875,  did  not  operate  upon 
receivers  appointed  in  actions  commenced  under  that  section, 
then  all  of  the  proceedings  in  the  People's  action  and  the  fore- 
closure action  were  so  far  regularly  conducted  within  the 
jurisdiction  of  the  court  that  the  plaintiff  is  in  no  position  to 
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assa.il  them.  But  his  contention  is  that  while  the  temporary 
receiver  appointed  in  the  People's  action  was  a  common  law 
receiver,  whose  powers  and  duties  were  not  regulated  by 
Btatiite,  yet  that  when  Jewett  became  a  final  receiver  in  that 
action,  his  powers  and  duties  then  became  subject,  under  the 
Code,  to  the  statutory  provisions  referred  to;  and  for  the 
present  we  will  proceed  upon  that  assumption. 

Upon  that  assumption,  then,  what  could  be  done  under  the 
aiitliority  and  direction  of  the  court  by  Jewett,  as  temporary 
receiver,  in  both  actions,  before  judgment  and  his  appointment 
aa  final  receiver  in  the  People's  action  ?    He  had  such  powers 
aad  duties  as  temporary  receiver  as  the  court  conferred  upon 
iini.      He  could  manage,  control  and  care  for  the  property  of 
the    corporation,  and,  until  final  judgment  in  the  People's 
^tion,  the  general  creditors  of  the  corporation  had  no  right 
^    notice  and  no  absolute  right  to  intervene,  or  to  a  hearing. 
-^lie  receiver  could  reduce  the  property  to  possession  without 
^<^ri8ixlting  them;  he  could  manage  the  railways  under  the 
^'"^oi-  of  the  court  and  incur  and  discharge  debts,  sell  and  buy 
P**o o^r^y  in  the  ordinary  business  of  the  company ;  and  he  could 
.      *^^S  a^d  defend  actions  without  any  notice  to  or  right  of  inter- 
^^ce  by  the  general  creditors.     If,  after  his  appointment  as 
^^^^\ver  in  the  People's  action,  he  had  found  a  large  amount  of  the 
^^i^ii^ts  of  the  oompany  in  the  possession  of  adverse  claimants,  he 
could  have  commenced  suits  therefor,  either  in  his  own  name  or 
that  of  the  company,  and  if  he  had  failed  in  the  suits,  and 
judgment  had  gone  against  him,  the  adjudications  would  have 
bound  the  creditors  of  the  Erie  Company.     If  he  or  the  Erie 
Oompany  had  been  sued  for  a  debt,  a  judgment  in  the  suit 
would  have  bound  the  creditors  of  the  company.      Here, 
before  final  judgement,  there  was  a  claim  made  on  the  one 
aide  by  the  holder  of  the  mortgages  that  these  stocks  and 
bonds  belonged  to  it  under  the  mortgages  and  that  they  were 
in  equity  part  of  the  mortgaged  estate.     On  the  other  hand, 
the  People  claimed  that  they  were  not  covered  by  the  mort- 
gages and  could  not  properly  be  sold  under  the  foreclosure 
judgment  or  transferred  to  the  purchasers  on  the  foreclosure 
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sale ;  and  the  People  claimed  that  the  purchasers  under  that 
sale  did  not  get  good  title,  and  thus  there  was  a  controversy  as 
to  this  property.  That  was  a  controversy  which  the  court  had 
a  right  to  determine  before  judgment  like  any  other  contro- 
verey  respecting  the  property  in  the  hands  of  its  receiver.  It 
appointed  a  referee  to  investigate  the  facts  and  to  report  thereon. 
An  apparently  thorough  and  exhaustive  investigation  was 
made  in  which  the  people,  through  their  attorney-general, 
participated,  and  as  a  result  of  it,  the  court  determined  that 
these  stocks  and  bonds  did  come  under  the  mortgages, 
that  they  were  properly  sold  with  the  mortgaged  premises,  that 
the  purchasers  at  the  foreclosure  sale  obtained  a  good  title  to 
them,  and  that  they  never,  in  fact,  came  to  the  possession  of 
the  receiver  appointed  in  the  People's  action.  So  far  no  stat- 
ute was  violated  and  no  statutory  right  of  the  general  creditors^ 
was  disregarded.  They  were  represented  in  the  litigation  by 
the  People  and  by  their  debtor,  and  any  judgment  rendered 
or  decision  made  was  binding  upon  them  as  it  was  binding 
upon  the  actual  parties  to  the  litigation.  The  court  was  not 
bound  to  defer  that  litigation  until  a  final  receiver  was 
appointed,  but  had  the  right  to  permit  it  to  proceed  to  a  con- 
clusion before  final  judgment  in  the  People's  action.  The 
fact  that  Jewett  was  receiver  in  both  actions  makes  no  differ- 
ence. We  may  assume,  for  the  purpose  of  testing  the  matter^ 
that  there  was  a  different  receiver  in  each  action,  and  that  they 
both  claimed  this  property  and  that  there  was  thus  a  contro- 
versy to  be  settled.  It  cannot  be  doubted  if  such  had  been 
the  case  that  the  court  would  have  had  jurisdiction  to  permit 
one  receiver  to  sue  the  other  for  the  purpose  of  settling  the 
controversy,  and  that  a  decision  made  in  such  a  litigation 
would  be  binding  upon  everybody. 

It  matters  not  that  this  controversy  and  litigation  involved 
all  the  assets  of  the  corporation  which  were  not  plainly 
covered  by  the  mortgages.  The  same  principles  must  rule 
whether  the  amount  involved  was  large  or  small.  If  the 
receivers  could  under  the  direction  of  the  court  engage  in  a 
litigation   over   a   single   steam   engine,   or   over  a  debt   of 
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^^Oo,O00  for  or  against  the  corporation,  and  bind  thecorpora- 
"^U  and  its  creditors  by  the  result,  upon  precisely  the  same 
P'"^nciples  he  could  engage  in  this  litigation  to  wliich  the 
^^ple  and  the  corporation  were  also  parties  and  bind  the 
^^poration  and  its  creditors  by  the  result. 
.    ■*'here  was  no  distribution  of  the  assets  of  the  corporation 

Violation  of  the  rights  of  the  final  receiver,  or  of  its  general 
Alters.  It  was  judicially  determined  that  these  assets 
'S^ere  subject  to  tlie  mortgages,  and  that  was  a  determination, 
as  we  have  seen,  which  the  court  could  make  without  the 
presence  of  the  general  creditors  except  as  they  were  repre- 
sented by  the  People.  The  final  receiver  when  appointed  was 
vested  with  all  the  estate  which  the  corporation  had  at  the 
time  of  its  dissolntion,  and  these  stocks  and  bonda  which  had 
been  swept  away  by  the  mortgage  foreclosure  and  sale  were 
no  part  of  that  estate.  The  rights  which  the  statutes  secure  , 
to  creditors  in  the  case  of  a  statutory  linal  receiver  of  an 
insolvent  corporation  are  such  only  as  pertain  to  the  property 
which  comes  to  the  receiver  to  be  administered  by  him  and 
distributed  to  creditors ;  and  there  is  no  statute  which  entitles 
them  to  notice  or  gives  them  the  right  to  a  hearing  before  " 
the  receiver  except  as  to  claims  upon  and  their  rights  in  such 
property. 

There  never  was  a  time  when  the  general  creditors  of  the 
corporation  had  any  vested  right  in  these  stocks  and  bonds  or 
to  be  paid  out  of  them,  and  the  disposition  made  of  them  did 
not  impair  the  obligation  of  their  contracts  with  the  Erie 
Company  or  deprive  them  of  due  process  of  law. 

It  is  claimed  on  behalf  of  the  plaintiff  that  the  title  of 
the  final  receiver  related  back  to  the  commencement  of  the 
People's  action  and  that,  therefore,  it  overrode  the  disposition 
made  of  these  stocks  and  bonds.  But  the  equitable  rule 
which  gives  a  receiver  title  to  the  debtor's  property,  by  rela- 
tion as  of  the  commencement  of  the  action,  is  one  adopted  to 
defeat  fraudulent,  unwarranted  and  unjust  dispositions  of  the 
debtor's  property  and  to  accomplish  just  and  equitable  ends  ; 
but  it  is  not  applicable  to  a  case  where  property  has  been 
SicKELs — Vol,  LX.        43 
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legally  disposed  of  under  the  direction  of  the  court,  and 
certainly  has  no  application  to  a  case  like  this  where  the 
property  claimed  for  the  final  receiver  was  subject  to  a  lien 
in  favor  of  mortgage  creditors  and  has  been  sold  and  disposed 
of  by  virtue  of  that  lien  during  the  pendency  of  the  action. 

There  is  a  feature  of  this  case  which  must  be  here  more 
particularly  noticed.  After  the  termination  of  the  foreclosure 
euit  and  the  sale  and  transfer  of  the  mortgaged  premises  to 
the  new  corporation,  the  New  York,  Lake  Erie  and  Western 
^ilroad  Company,  the  latter  company  executed  a  new  mort- 
gage to  the  Farmers'  Loan  and  Trust  Company  to  secure  a 
iargo  amount  of  its  bonds.  After  the  final  order  of  reference, 
among  other  things,  to  ascertain  whether  these  stocks  and 
bonds  wei'e  covered  by  or  subject  to  the  lieu  of  the  mortgages, 
in  March,  1879,  the  People's  action  was  discontinued  as  to  all 
parties  defendant  except  the  Erie  Railway  Company  and  the 
Farmers'  Loan  and  Trust  Company,  and  by  leave  of  the  court 
obtained  in  that  action  a  supplemental  complaint  was  served 
alleging  the  foreclosure  proceedings  and  the  sale  and  transfer 
under  tlie  foreclosure  judgment,  and  other  matters.  To  that 
'  complaint  the  Farmers'  Loan  and  Trust  Comp.iny  in  its  answer 
thereto  also  alleged  the  foreclosuref  proceedings  insisting  upon 
the  validity  of  the  sale  therein  made  and  its  title  to  these 
stocks  and  bonds  under  its  mortgage.  To  this  answer  the 
attorney-general,  on  the  3d  day  of  April,  1879,  served  a  reply 
m  which  he  denied  that  these  stocks  and  bonds  were  embraced 
within  the  mortgages,  and  alleged  that  they  were  improperly, 
wrongfully  and  unlawfully  included  in  the  foreclosure  judg- 
mentj  in  the  sale  thereunder  and  in  the  deeds  to  the  pur- 
chasers at  such  sale,  and  denied  that  they  or  the  Farmers' 
Loan  and  Trust  Company  acquired  any  title  thereto.  Thus 
an  issue  was  framed  by  the  parties  to  that  action  to  be  tried 
and  disposed  of  before  the  referee  appointed  for  that  purpose. 
Even  if  final  judgment  could  have  been  entered  in  the  action 
l)efore  the  trial  and  disposition  of  that  issue,  how  can  it  be 
said  that  the  parties  and  the  court  could  not  delay  the  entiy 
of  final  judgment,  until  after  the  trial  of  that  issue  ?     It  was 
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an  issue  framed  before  judgment,  wliicli  it  was  quite  proper 
r         to  try  before  judgment,   and  the   decision  of    that  issue, 
embodied  in  the  final  judgment  upon  the  report  of  the  referee, 
that  the  bonds  and  stocks  were  covered  by  and  subject  to 
I  the  mortgages  and  were  legally  transferred  under  the  f ore- 

I  closure  sale,  bound  all  the  parties  to  that  action  and  the  per- 

sons who  were  represented  by  them.  The  People  and  the 
Railway  Company  represented  the  general  creditors  of  theRail- 
way  Company  and  the  Farmers'  Loan  and  Trust  Company 
represented  the  bondholders  whose  trustee  it  was. 

II once  upon  the  assumption  that  the  final  receiver  appointed 
in  the  People's  action  was  clothed  with  the  powers  and  subject 
to  the  duties  of  receivers  in  the  case  of  the  voluntary  dissolu- 
tion of  corporations  precisely  as  claimed  by  the  learned  counsel 
for  the  plaintiff,  yet  we  reach  the  conclusion  that  during  the 
pendency  of  that  action  and  of  the  temporary  receivership, 
the  court  had  jurisdiction  to  make  the  orders  and  decrees 
complained  of  and  to  authorize  the  disposition  which  was 
made  of  this  property. 

But  we  need  not  stop  here.  Even  if  tlie  reference  to,  hear- 
ing before,  and  decision  by  the  referee  Spencer  had  been  after 
'final  judgment  in  the  People's  action,  and  the  appointment  of 
Jewett  as  final  receiver  with  all  the  powers  of  a  receiver  in 
the  case  of  the  voluntary  dissolution  of  &  corporation,  still  our 
conclusion  would  be  the  same  Prior  to  the  Code  of  Pro- 
cedure, final  receivers  appointed  in  equitable  actions,  under 
section  38,  were  common  law  receivers,  whose  iiowcrs  and 
duties  were  not  regulated  by  statute  {Mann  v.  Pentz^  S 
N.  Y.  415);  and  this  is  conceded  by  the  learned  counsel  for 
the  plaintiff.  But  he  claims  that  the  law  was  changed  by  that 
Code,  and  that  in  consequence  of  the  provisions  thereof  the 
powers  and  duties  of  final  receivers  under  section  38  were  the 
same  as  were  devolved  upon  a  final  receiver  appointed  in  the 
case  of  the  voluntary  dissolution  of  a  corporation.  The  Code, 
as  originally  reported  and  enacted  in  1848,  contained  no  pro- 
visions in  referonce  to  the  winding  up  or  dissolution  of  cor- 
porations, and  section  33  remained  unaffected.     But  in  1849, 
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section  430  of  the  Code  was  added,  which  provides  as  follow^ : 
"  An  action  may  be  brought  by  the  attorney-general,  in  t\vy 
name  of  the  people  of  this  State,  on  leave  granted  by  the 
Supreme  Court,  or  a  judge  thereof,  for  the  purpose  of  vac^it- 
ing  the  charter  or  annulling  the  existence  of  a  corporation, 
other  than  municipal,  whenever  such  corporation  shall, 

"  1.  OflEend  against  any  of  the  provisions  of  the  act  or  acts 
creating,  altering  or  renewing  such  corporation  ;  or, 

**  2.  Violate  the  provisions  of  any  law,  by  which  such  cor- 
poration shall  have  forfeited  its  charter,  by  abuse  of  its 
powers;  or, 

"  3.  Whenever  it  shall  have  forfeited  its  privileges  or  fran- 
chises, by  failure  to  exercise  its  powers ;  or, 

"4.  Wlienever  it  shall  have  done  or  omitted  any  act  which 
amounts  to  a  surrender  of  its  corporate  riglits,  privileges  and 
franchises;  or, 

"  5  "Whenever  it  shall  exercise  a  franchise  or  privilege  not 
conferred  upon  it  by  law. 

"  And  it  shall  be  the  duty  of  the  attorney -general,  whenever 
he  shall  have  reason  to  believe  that^anyof  these  acts  or 
omissions  can  be  established  by  proof,  to  apply  for  leave,  and 
upon  leave  granted,  to  bring  tho  action  in  every  case  of  pub- 
lic mterest,  and  also  in  every  other  case  in  which  satisfactory 
security  shall  be  given,  to  indemnify  the  people  of  this  State 
against  the  costs  and  expenses  to  be  incurred  thereby." 

And  then  by  section  444  it  was  provided  that  when  judgment 
should  be  rendered  against  a  corporation  the  court  should  have 
the  same  power  to  restrain  the  corporation,  to  appoint  a  receiver 
of  its  property  and  to  take  an  account  and  make-  distribution 
thereof  among  its  creditors  as  was  given  in  article  3,  title  4, 
chapter  8  of  the  third  part  of  the  Revised  Statutes,  and  that 
it  should  be  the  duty  of  the  attorney-general,  immediately 
after  the  rendition  of  such  judgment,  to  institute  proceedings 
for  that  purpose.  By  section  68  of  the  Revised  Statutes 
referred  to,  it  is  provided  that  such  receivers  shall  have  the 
power  and  authority  conferred  by  law  upon  trustees  to 
whom  an  assignment  of  the  estate  of  insolvent  debtors  may  be 
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made,  pursuant  to  the  provisions  of  the  fifth  chapter  of  the 
gecoad   part  of  the  Revised  Statutes.     Section  70  provides 
that  the  receivers,  immediately  on  their  appointment,  shall 
give    notice  thereof,  which  "shall  contain  the  same  matters 
required  by  law  in  notices  of  trustees  of  insolvent  debtors ; 
and  in  addition  thereto  shall  require  all  persons  holding  any 
open  or  subsisting  contract  of  such  corporation,  to  present  the 
same  in  writing  and  in  detail  to  such  receivers  at  the  timo  and 
place  in  such  notice  specified,  which  shall  be  published  for 
three  weeks  in  the  State  paper  and  in  a  newspaper  printed  m 
the   county   where   the   principal   place   of  conducting  the 
business   of  such  corporation  shall  have  been  situated.     In 
section  72  it  is  provided  that  after  the  first  publication  of  the 
notice  of  appointment  of  receivers,   every  person  having 
possession  of  any  property  belonging  to  such  corporation,  and 
every  person  indebted  to  such  corporation,  shall  account  and 
answer  for  the  amount  of  such  debt  and  for  the  value  of  such 
property  to  the  receivers ;  and  all  the  provisions  of  law  in 
^^P^ct  to  trustees  of  insolvent  debtors,  the  collection  and 
^'''eservation  of  the  property  of  such  debtors,  the  concealment 
^.  ^     discovery  thereof,   and   the  means   of   enforcing  such 
^^^Yery,  shall  be  applicable  to  the  receivers  so  appointed  and 
\,^  tAie  property  of  such  corporation.    Section  73  provides  that 
giicli  receivers  shall  have  the  same  power  to  settle  any  contro- 
versy that    shall  arise  between   them  and  any  debtors  or 
creditors  of  such  corporation  by  a  reference,  as  is  given  by 
law  to  trustees  of  insolvent  debtors ;  that  the  same  proceedings 
for  that  purpose  shall  be  had,  and  with  like  effect ;  that  applica- 
ti<^n  for  the  appointment  of  referees  may  be  made  to  any  ofiicer 
authorized  to  appoint  such  referees  on  the  application   of 
trustees  of  insolvent  debtors,  who  shall  proceed  therein  in  the 
same  manner,  and  that  the  referees  shall  proceed  in  like  man- 
ner and  file  their  report  with  the  like  effect  in  all  respects. 
Section  74 provides  that  the  receivers  shal  be  subject  to  all  the 
duties  and  obligations  by  law  imposed  upon  tnistees  of  insol- 
vent debtors,  so  far  as  they  may  be  applicable,  except  where 
other  provisions  shall  be  made  j  that  they  shall  call  a  general 
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meeting  of  the  creditors  of  such  corporation  within  four  months 
from  the  time  of  their  appointment,  when  all  accounts  and 
demands  for  and  against  such  corporation,  and  all  its  open 
and  subsisting  contracts,  shall  bo  ascertained  and  adjusted  as 
far  as  may  be,  and  the  amount  of  moneys  in  the  hands  of  the 
receivers  declared.  Section  79  provides  how  the  receivers  shall 
distribute  the  residue  of  the  moneys  in  their  hands  among 
those  who  shall  have  exhibited  their  claims  as  creditors,  and 
whose  debts  shall  have  been  ascertained.  Section  85  provides 
that  the  receivers  shall  be  subject  to  the  control  of  the  Coui't 
of  Chancery,  and  may  be  compelled  to  account  at  any  time, 
and  may  be  removed  by  the  court.  Section  90  provides  that 
any  decree  or  order  of  the  Court  of  Chancery,  made  upon  any 
petition  presented  pursuant  to  the  provision  of  that  article,  or  in 
the  course  of  any  proceedings  therein,  shall  be  subject  to  an 
appeal.  By  looking  at  the  fifth  chapter  of  the  second  part  of 
the  Revised  Statutes  (2  R.  S.  p.  41),  we  find  that  in  section  7, 
it  is  provided  that  the  trustees  shall  have  power  to  sue  in  their 
own  names,  or  otherwise,  and  to  recover  all  the  estate,  debts 
and  things  in  action  belonging  or  duo  to  the  debtor,  in  the 
same  manner  and  with  the  like  effect  as  such  debtor  could  or 
might  have  done  if  no  attachment  had  been  issued,  or  trustees 
appointed,  or  an  assignment  had  not  been  made ;  and,  among 
other  things,  to  settle  all  matters  and  accounts  between  such 
debtor  and  his  debtors  or  creditors,  and  to  cj^amine  any  person 
touching  such  matters  and  accounts  on  oath,  and  to  corai>ound 
with  any  person  indebted  to  such  debtor  and  discharge  all 
demands  against  such  person.  Section  8  provided  that  the 
trustees,  immediately  upon  their  appointment,  shall  give  notice 
thereof,  and  therein  shall  require,  (1)  all  persons  indebted  to 
such  debtor  by  a  day  and  at  a  place  therein  to  be  specified,  to 
render  an  account  of  all  debts  and  sums  of  money  owing  by 
them  respectively,  to  such  trustees,  and  to  pay  the  same; 
(2.)  all  persons  having  in  their  possession  any  property  or 
eflEects  of  such  debtor,  to  deliver  the  same  to  the  trustees  by 
the  day  so  appointed ;  (3.)  all  the  creditors  of  such  debtor 
to  deliver  their  respective  accounts  and  demands  to  the  trustees 
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or  one  of  them  by  a  day  to  be  therein  specified,  not  less  than 
I  forty  days  from  the  first  publication  of  the  notice.    Section  19 

provides  that  if  any  controversy  shall  arise  between  the  trustees 
and  any  other  person  in  the  settlement  of  any  demands  against 
I  Buch  debtor  or  of  debts  due  to  his  estate,  the  same  may  be  referred 

I  to  three  indifferent  persons,  who  may  be  agreed  upon  by  the  trus- 

j  tees  aud  the  party  with  whom  such  controversy  shall  exist  by  a 

i  writing  to  that  effect  signed  by  them.     Section  26  provides 

I  that  the  trustees  shall,  as  speedily  as  possible,  convert  the 

estate,  real  and  personal,  of  such  debtor  into  money ;  and  sec- 
tion 27  provides  that  the  trustees,  within  fifteen  mouths  from 
the  time  of  their  appointment,  shall  call  a  general  meeting  of 
the  creditors  of  such  debtor  by  a  notice  to  be  published  in  the 
same  manner  as  before  directed  respecting  the  publication  of  the 
notice  of  their  appointment,  in  which  notice  they  shall  specify 
the  time  and  place  of  such  meeting,  which  time  shall  not 
be  more  than  three  months,  nor  less  than  two  months  after  the 
firBt  publication  of  such  notice ;  and  every  such  notice  shall 
be  published  at  least  once  in  each  week  until  the  time  of  such 
meeting.  Section  28  provides  that  at  such  meeting,  or  other 
adjourned  meeting  thereafter,  all  accounts  and  demands,  for 
and  against  the  estate  of  such  debtor,  shall  be  fairly  adjusted, 
80  far  as  the  same  can  be  ascertained,  and  the  amount  of  moneys 
in  the  hands  of  the  trustees  declared ;  and  further  sections  pro- 
vide for  the  distribution  of  moneys  in  their  hands.  Section  46 
provides  that  such  trustees  shall  be  subject  to  the  orders  of  the 
Supreme  Court,  and  of  the  Court  of  Common  Pleas  of  the 
county  in  which  they  were  appointed,  upon  the  application  of 
any  creditor,  or  of  any  debtor  in  respect  to  whom  they  were 
appointed,  in  relation  to  the  execution  of  any  of  the  powers 
and  duties  confided  to  them ;  and  they  may  be  removed  by 
the  Supreme  Court  for  cause  shown.  From  this  careful 
reference  to  the  statutes,  upon  the  assumption  that  they  are 
applicable,  it  will  be  seen  that  there  is  nothing  in  them  which 
requires  a  final  receiver  to  consult  the  general  creditors  of  the 
insolvent  corporation  in  the  prosecution  or  defense  of  any 
action.     He  is  required  to  publish  certain  notices  and  to  call 
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a  meeting  of  the  creditors  that  their  claims  may  be  adjusted 
and  the  balance  of  the  property  in  his  hands,  after  the  adjust- 
ment of  the  claims,  may  be  determined.  But  it  is  still  his 
duty  to  take  into  his  possession  the  insolvent's  estate  and  to  use 
the  leojal  means  for  that  purpose,  and  he  may  commence  and 
settle  suits  and,  under  the  direction  of  the  court,  compromise 
claims,  and  he  ic  subject  at  all  times  to  the  order  of  the  court. 
In  this  case  there  was  a  controversy  as  to  the  ownership  of 
this  property,  and  as  to  whether  it  came  to  Jewett  in  the 
People's  action  or  as  receiver  in  the  foreclosure  action,  and 
thr.t  was  a  controversy  to  be  settled  under  the  direction  of 
the  court,  and  by  a  reference  and  investigation  and  an 
orderly  legal  proceeding,  it  was  determined  that  the  property 
did  not  come  to  him  as  receiver  in  the  People's  action,  but  that 
it  came  to  him  as  receiver  in  the  foreclosure  action  ;  and  that 
as  receivei  in  the  Peoples'  action  he  had  no  title  or  claim 
thereto,  and  that  the  same  was  properly  sold  and  disposed  of 
in  the  foreclosure  action.  There  is  no  provision  of  law  which 
required  that  the  general  creditors  should  be  made  parties  to 
that  litigation,  or  have  any  notice  thereof ;  and  none  of  their 
legal  rights  were  violated  by  carrying  the  same  on  without 
any  notice  to  them.  They  were  represented  therein  by  the 
People  through  the  attorney-general,  and  by  the  receiver,  and 
by  the  defendant,  the  Erie  Railway  Company.  They  could 
undoubtedly  have  been  permitted  to  intervene  or  to  appeal 
from  the  judgment  or  any  of  the  orders,  if  any  ground  of 
appeal  existed.  But  they  had  no  right  to  attack  the  same 
collaterally  unless  for  fraud  sufficient  within  the  rules  appli- 
cable to  such  cases  to  sustain  an  action  to  set  aside  a  fraudulent 
judgment.  These  provisions  as  to  notice  by  the  receiver 
were  mostly  directory,  and  were  not  essential  to  the  jurisdic- 
tion of  the  court.  Their  omission  would  constitute  an 
irregularity  against  which  any  party  aggrieved  could  have 
relief  by  application  to  the  court  in  the  proceeding  or  in  the 
action.  They  had  reference  to  the  settlement  of  the  claims 
against  the  debtor  and  the  distribution  of  the  debtor^s  prop- 
erty among  creditors.     But  they  had  no  pertinency  whatever 
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UDlil  the  estate  should  coine  into  the  hands  of  the  receiver 
for  distribution  by  him  among  those  entitled  to  share  therein. 

Therefore,  standing  upon  the  very  ground  taken  by  the 
plaintiff,  assuming  the  fundamental  law  to  be  precisely  as  he 
daims,  yet  we  are  unable  to  perceive  how  it  can  be  said 
that  the  court  did  not  have  jurisdiction  to  make  the  final 
adjudication  which  was  entered  in  the  final  judgment  in  the 
People's  action.  And  if  we  are  right  in  this  conclusion,  then 
there  is  no  ground  for  the  maintenance  of  this  action. 

But  the  magnitude  of  the  interests  involved  in  this  action 
is  such  as  to  justify  us  in  fortifying  our  conclusions  by  still 
farther  prolonging  thi^  discussion ;  for,  if  the  court  had  no 
right  in  the  foreclosure  action,  in  consequence  of  the  pendency 
of  the  People's  action  and  the  temporary  receivership  therein, 
to  determine  whether  these  stocks  and  bonds  were  covered  by 
or  subject  to  the  mortgages,  then,  for  precisely  the  same 
reason,  it  had  no  right  to  determine  what  property  was  covered 
hy  the  mortgages  or  how  much  was  due  thereon,  and  all  the 
foreclosure  proceedings  are  open  to  the  collateral  assaults  of 
this  plaintiff  and  other  creditors. 

We  are  of  opinion  that  the  learned  counsel  for  the  defend- 
ants are  right  in  their  claim  that  the  proceedings  in  equity 
under  section  38,  for  the  dissolution  of  a  corporation  for  the 
reasons  therein  stated,  were  unaffected  by  the  Code  of  Pro- 
cedure. It  w^as  provided  in  section  13  of  title  2  of  chapter 
18,  part  3  of  the  Revised  Statutes  (2  R.  S.  579)  that  a  writ  of 
scire  facias-might  be  issued  out  of  the  Supreme  Court  upon 
the  relation  of  the  attorney-general  against  any  corporation 
created  or  renewed  by  any  act  of  the  legislature,  for  the  pur- 
pose of  vacating  or  annulling  such  act  on  the  ground  that  the 
same  was  passed  upon  some  fraudulent  suggestion  or  conceal- 
ment of  a  material  fact  made  by  the  persons  incorporated  by 
such  act,  or  made  with  their  consent  or  knowledge.  That 
was  contained  in  the  article  entitled  "  Of  scire  facia^P  Sec- 
tion 27  provided  that  whenever  any  judgment  should  be  ren- 
dered for  the  vacating  and  annulling  of  any  act  of  incor- 
poration pursuant  to  the  provisions  of  that  article,  the 
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Court  of  Chancery  should  have  the  same  powers  to  restrain 
the  corporation  created  by  such  act,  to  appoint  a  receiver 
of  its  property  and  effects,  and  to  take  account  and  make 
distribution  thereof  among  its  creditors,  as  were  given  in 
the  third  article  of  the  fourth  title  of  the  eighth  chapter 
of  that  act,  relating  to  the  voluntary  dissolution  of  corpo- 
rations;  and  that  it  should  be  the  duty  of  the  attorney- 
general,  immediately  after  the  rendering  of  any  judgment 
vacating  and  annulling  any  such  act  of  incorporation,  to  insti- 
tute proceedings  for  that  purpose.  Article  second  of  the 
same  title  is  entitled  "  of  information  in  the  nature  of  quo 
warranto^  and  in  certain  other  cases,"  and  section  39  provided 
as  follows :  "  An  information  in  the  nature  of  a  quo  warranto 
may  also  be  filed  by  the  attorney-general  upon  his  own 
relation,  on  leave  granted,  against  any  corporate  body  when- 
ever such  corporation  shall  (1)  offend  against  any  of  the  prt>- 
visions  of  the  act  or  acts  creating,  altering  or  renewing  such 
corporation ;  or  (2)  violate  the  provisions  of  any  law  by 
which  such  corporation  shall  have  forfeited  its  ciiarter  by 
misuser ;  or  (3)  whenever  it  shall  have  forfeited  its  privileges 
and  franchises  by  non-user;  or  (4)  whenever  it  shall  have 
done  or  omitted  any  acts  which  amount  to  a  surrender  of  its 
corporate  rights,  privileges  and  franchises ;  or  (5)  whenever 
it  shall  exercise  any  franchise  or  privilege  not  conferred 
upon  it  by  law.  And  it  shall  be  the  duty  of  the  attorney- 
general  to  file  such  information,  in  every  instance  in  wliich 
he  shall  have  good  reason  to  believe  that  the  same  can  be 
established  by  proof."  Section  49  provided  that  whenever 
it  should  be  found  or  adjudged  that  any  corporation  against 
which  an  information  in  the  nature  of  a  quo  warranto  should 
have  been  filed,  had  by  any  misuser,  non-user  or  surrender, 
forfeited  its  corporate  rights,  privileges  and  franchises,  judg- 
ment should  be  rendered  that  such  corporation  be  ousted,  and 
altogether  excluded  from  such  corporate  rights,  privileges  and 
franchises,  and  that  the  corporation  be  dissolved.  And 
section  51  provided  that  whenever  any  such  judgment  should 
be  rendered,  the  Court  of  Chancery  should  have  the  same 
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powers  to  restrain  the  coi-poration  created  by  such  act,  to 
appoint  a  receiver  of  its  property  and  effecte,  and  to  take  an 
acconnt  and  make  distribution  thereof  among  its  creditors,  as 
were  given  in  the  third  article  of  the  fourth  title  of  the  eighth 
chapter  of  that  act,  and  that  it  should  be  the  duty  of  the 
attorney-general,  immediately  after  the  rendering  of  any  such 
judgment,  to  institute  proceedings  for  that  purpose.  It  is 
thus  seen  that  there  were  two  systems  of  procedure  which 
might  be  carried  on  against  insolvent  corporations,  or  corpora- 
tions which  had  done  or  omitted  any  act  which  amounted  to  a 
surrender  of  their  corporate  rights,  privileges  or  franchises. 
One  was  a  suit  in  equity  by  the  attorney-general  of  his  own 
motion  without  leave  of  any  court  under  section  38  above 
referred  to,  in  which  a  temporary  receiver,  and,  after  fin^l 
judgment,  a  final  receiver  could  be  appointed,  each  of  wln>  . 
would  possess  such  powers  and  duties  as  might  be  devolved 
upon  him  by  the  court  uncontrolled  by  any  statutory  regiila 
tions.  The  other  was  a  proceeding  instituted  by  writ  of 
jfw  ioarranto  by  the  attorney-general  after  leave  obtained  of 
the  court,  which  was  a  proceeding  at  law  in  which  the  cor- 
poration was  entitled  to  a  jury  trial ;  and  in  that  proceeding 
judgment  could  be  rendered  dissolving  the  corporation.  The 
Supreme  Court  had  no  right  to  appoint  a  receiver,  but  after 
final  judgment  annulling  and  dissolving  the  corporation,  the 
attorney-general  was  required  to  apply  to  the  Court  of  Chan- 
cery for  the  appointment  of  a  final  receiver,  and  his  powers 
and  duties  were  regulated  by  the  provisions  contained  in  arti- 
cle three  above  referred  to  in  reference  to  the  voluntary  disso- 
lution of  corporations.  These  two  systems  of  procedure 
against  corporations  went  along  side  by  side,  one  in  chancery 
and  the  other  at  law.  Now  what  change  did  the  Code  of 
Procedure  work  ?  Section  38  was  not  repealed  by  that  Code, 
but  was  expressly  saved  by  section  471  thereof,  and  remained  in 
force  in  1875,  when  the  People's  action  was  commenced.  The 
chapter  of  the  Code  which  embraced  section  430  was  entitled 
"  actions  in  place  of  scire  facias^  quo  warranto^  and  of  infor- 
mation in  the  nature  of  quo  warranto^'*  and  the  title  is  quite 
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a  clear  indication  that  that  chapter  was  not  intended  to  take 
the  place  of  article  2,  title  4,  chapter  8,  part  3  of  the  Revised 
Statutes  which  contained  section  38,  and  which  was  entitled 
"  of  proceedings  against  corporations  in  equity."  Section  428, 
the  first  section  of  the  Code  chapter,  provides  that  the  writs  of 
scire  facias  and  of  qiw  warranto  are  abolished,  and  that  '•  the 
remedies  heretofore  obtainable  in  those  forms  maybe  obtained 
by  civil  actions  under  the  provisions  of  this  chapter  , "  and 
section  429  provided,  in  substance,  the  same  as  was  provided 
in  section  13  of  chapter  9  of  the  Revised  Statutes  above  men 
tioned,  simply  substituting  an  action  in  the  place  of  the  writ  of 
scire  facias.  Section  430  of  the  Code  above  set  out  is  sub- 
stantially the  same  as  section  39  of  the  same  chapter  of  the 
Revised  Statutes,  and  was  evidently  intended  to  take  Its  place  ; 
and  section  431  provides  that  leave  to  bring  the  action  men- 
tioned in  the  preceding  sections  may  be  granted  upon  the 
application  of  the  attorney-general.  Section  432  is  a  substan- 
tial re-enactment  of  section  23  of  chapter  9,  and  section  442 
of  the  Code  is  substantially  like  section  49  of  chapter  9  ;  and 
section  444  is  a  substitute  for  sections  27  and  51  of  the  same 
chapter. 

It  is,  therefore,  we  think,  quite  clear  that  the  chapter  of  the 
Code  was  simply  intended  to  substitute  actions  in  the  form 
prescribed  by  the  Code  in  the  place  of  writs  of  scire  facias 
and  qico  warranto,  and  to  regulate  the  proceedings  in  such 
actions.  But  there  was  nothing  in  that  chapter  which  took 
away  from  the  court  of  equity  the  general  power  which  it  had 
always  possessed,  and  which  it  had  previously  exercised  under 
section  38,  in  actions  for  the  dissolution  of  corporations  for 
the  reasons  stated  in  that  section,  or  which  subjected  the 
receivers  appointed  in  such  an  action  to  the  provisions  of 
section  444  of  the  Code. 

The  actions  commenced  under  section  430  of  the  Code,  like 
those  commenced  by  writ  of  quo  warranto  under  section  39 
of  the  Revised  Statutes,  for  which  it  was  a  substitute,  continued 
to  be  .strictly  legal  actions  in  which  the  defendants  had  the 
constitutional  right  of  jury  trial,  and  neither  a  temporary 
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in  junction  could  be  issued  nor  a  temporary  receiver  appointed. 
Section  444  made  special  provision  for  injunctions  and 
receivers  after  judgment,  and  thus  forbade  them  by  implication 
at  an  earlier  stage  of  the  action.  The  maxim  expressio  unius 
exdmio  alterucs  applies. 

But  this  construction  of  the  Code  of  Procedure  is  made 
still  clearer  by  a  reference  to  the  present  Code.  By  the 
repealing  act,  chapter  245  of  the  Laws  oi  ISSO,  section  38 
of  tlie  Revised  Statutes  was  for  the  first  time  repealed,  and 
section  1785  of  the  Code  was  substituted  in  its  place.  Section 
1T86  provides  that  the  actions  specified  in  the  last  section 
may  be  maintained  by  the  attorney-general  in  the  name 
of,  and  in  behalf  of  the  People.  Section  1788  provides 
for  the  appointment  of  a  temporary  and  permanent  receiver 
in  such  an  action ;  and  by  that  section  and  the  repealing  act 
of  1880,  the  duties  and  powers  of  a  permanent  receiver  so 
appointed  were  made  the  same  as  those  of  receivers  in  the 
case  of  the  voluntary  dissolution  of  corporations  under  the 
Revised  Statutes.  The  sections  to  which  we  have  referred, 
sections  1785,  1786  and  1783,  are  contained  in  article  3  of 
title  2,  chapter  15  of  the  Code,  and  actions  under  that  article 
could  be  commenced  without  leave  of  the  court.  Then  in 
article  4  provisions  are  made  for  the  commencement  of 
actions  by  leave  of  the  court,  and  those  provisions  are  sub- 
stantially like  those  contained  in  the  Code  of  Procedure,  and 
which,  before  that  Code,  were  contained  in  that  part  of  the 
Revised  Statutes  which  related  to  writs  of  scire  facias  and  q^io 
warranto  against  corporations.  When  judgment  has  been 
rendered  in  an  action  provided  for  in  that  article,  the  final 
receiver  is  subject  to  the  powers  and  duties  which  devolve 
upon  receivers  of  corporations  voluntarily  dissolved,  and  all 
the  actions  under  that  article  are  triable  by  jury. 

So  it  appears  that  the  two  systems  of  procedure  against 
corporations  wliich  were  provided  in  the  Revised  Statutes  have 
been  continued  since  the  enactment  of  the  Code.  Under  the 
one  system  the  actions  may  be  commenced  without  leave  of 
the  court,  and  they  must  be  tried  as  equitable  actions.  Under  the 
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Other  system  the  actions  can  be  commenced  only  by  leave 
of  the  court,  and  the  parties  are  entitled  to  jury  trial  as  mat- 
ter of  right.  Under  the  present  Code,  for  the  first  time, 
under  both  systems,  by  special  provisions,  a  temporary 
injunction  may  be  issued  and  a  temporary  receiver  may  be 
appointed  during  the  pendency  of  an  action,  and  the  final 
receivers  are  subject  to  the  provisions  of  law  applicable  to 
receivers  in  the  case  of  the  voluntary  dissolution  of  corpora- 
tions, whose  powers  and  duties  are  regulated  by  law.  Under 
the  Revised  Statutes  when  equitable  and  legal  remedies  were 
administered  in  different  courts,  there  was  reason  for  the 
existence  of  the  two  systems.  But  now,  when  all  the  remedies 
may  be  administered  in  the  same  court,  it  is  difficult  to  per- 
ceive any  reason  for  the  continued  existence  of  the  two 
systems.  Cut  they  do  exist,  and  each  must  have  its  proper 
significance  and  operation. 

We  think,  therefore,  that  it  is  clear  that  prior  to  18S0  there 
was  no  statute  regulating  the  powers  and  duties  of  receivers 
appointed  in  the  equitable  actions  commenced  under  section 
38  of  the  Revised  Statutes  above  referred  to. 

We  have  taken  no  notice  of  the  act  chapter  151  of  the 
Laws  of  1870,  to  which  our  attention  has  been  called,  for  the 
reason  that  that  act  has  no  pertinency  to  any  questions 
involved  in  this  case.  It  did  not  extend  injunctions  and 
receiverships  to  new  cSises.  It  simply  provided  that  they 
should  be  issued  and  granted  in  actions,  and  regulated  the 
practice  so  as  to  prevent  abuses  which  had  pi'eviously  been 
just  cause  for  complaint. 

There  are  other  topics  brought  to  our  notice  in  the  learned 
briefs  submitted  to  us.  They  have  not  been  overlooked  ;  but 
the  necessities  of  time  and  space  forbid  any  attention  to  them 
here.  We  have  written  enough  to  show  that  the  plaintiff 
does  not  by  the  facts  alleged  in  his  complaint  set  forth  a  cause 
of  action  against  the  defendants,  and  that  the  judgment  should 
therefore  be  affirmed. 

AH  concur,  except  Finch  and  Peckham,  JJ.,  dissenting. 

Judgment  affirmed. 
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Hugh  F.   MoLaohlin    et   al.   Respondents,    v.    James    E. 
Bbktt  et  al.,  Appellants. 

At  the  time  of  the  making  of  an  executory  contract  for  the  sale  and  delivery 
of  a  quantity  of  lumber,  the  vendor  was  indebted  to  the  vendee,  the  latter 
having  in  his  hands  some  lumber  belonging  to  the  f  ormer,to  be  sold  on  com- 
mission and  the  proceeds  applied  on  the  indebtedness.  Before  delivery 
under  the  contract,  the  vendor  notified  the  vendee  that  the  lumber  con- 
tracted for  belonged  to  other  persons,  for  whom  the  vendor  was  acting 
as  agent.  Seldy  that  the  vendee,  having  accepted  the  lumber  after  such 
notice,  could  not,  in  an  action  by  the  owner  to  recover  the  purchase- 
price,  offset  the  balance  due  them  from  the  agent;  that  no  right  of 
offset  arose  at  the  time  of  making  the  contract. 

^  teems  the  vendee  could  have  refused  the  substituted  performance  Dy 
another,  but  having  accepted  it  the  whole  purchase-price  became  due 
to  the  real  and  disclosed  owners. 

(Argued  March  18,  1887  ;  decided  April  19,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
€ourt  in  the  first  judicial  department,  entered  upon  an  order 
made  January  9,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  verdict.  (Reported  below,  34 
Hun,  478.) 

I  This  action  was  brought  to  recover  a  balance  alleged  to  be 

I  due  for  certain  lumber  sold  and  delivered  by  plaintiffs  to 

I  defendants. 

The  material  facts  are  stated  in  the  opinion. 

JSsek  Coioen  for  appellants.  To  entitle  plaintiffs  to  recover 
Ihey  were  bound  to  prove,  not  only  that  Hall  &  Company  sold 
the  lumber  to  the  defendants  as  the  agents  of  McLachlin 
Brothers,  but  that  at  the  time  of  the  sale  the  defendants  knew, 
or  had  suflScient  information  to  fairly  infer  the  existence  of  an 
actual  agency,  or  that  the  circumstances  were  such  as  fairly  to 
put  the  defendants  on  their  inquiry.  (Story  on  Agency,  §  444 ; 
jRabone  v.  WiUiams,  7  T.  R.  360 ;  George  v.  ClaqgeU,  id.  359 ; 
2  Smith's  L.  0. 185,  373 ;  Warner  v.  McKay,  1  M.  &  W.  595 ; 
Hairy  v.  Marvin,  3  E.  D.  S.  76 ;  Dunlap's  Paley's  Agency, 
328,  329 ;  Taintor  v.  Pendergast,  3  Hill,  72  ;  Rogan  v.  Shorb, 
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24  Wend.  458.)  The  admission  of  tlie  Cooper  letter  is  sufficient 
reason  for  the  reversal  of  the  judgment.  {Erhen  v.  Lorlllard^ 
19  K  T.  299  ;  Worrdil  v.  ParmUe,  1  Comst.  519  ;  Osgood  y. 
Manhattan  Co,,  3  Cow.  612 ;  Green  v.  //.  R,  R.  R.  Co.,  3 
Barb.  25 ;  In  re  JUT,  F.,  TT.  S.  <&  B.  R.  R,  Co.,  35  Ilun,  260 ; 
In  re  jV.  Y.  L.  cfe  IT.  R.  Co.,  29  id.  5 ;  Newman  v.  Goddard, 

3  id.  70;  Tahor  v.  Van  Tassell,  86  jST.  Y.  642.)  Tlall  having 
testified  to  the  effect  tliat  $5,000  was  remitted  by  defendants 
to  Hall  &  Company,  and  the  cross-examination  showing  that 
the  witness  had  no  personal  knowledge  of  any  such  remittance, 
the  motion  to  strike  out  the  testimony  sliould  have  been  granted. 
(  Worall  V.  ParmeUe,  1  Comst.  510  ;  Erben  v.  Lorillard,  19 
N.  Y.  299  ;  Osgood  v.  ManhaUan  Co.,  3  Cow.  612.)  Tlie 
transaction  was  "  complete  "  and  the  rights  of  the  parties  fixed, 
when  Hall  &  Company  elected  to  fill  the  defendants'  order 
with  the  plaintiffs'  lumber,  and  the  defendants  became  bound 
to  receive  their  lumber  on  their  contract  of  purchase. 
{Ilogan  v.  Shorh,  24  Wend.  458.)  If  a  purchaser  has 
purchased  of  an  agent  upon  the  just  belief,  authorized 
by  the  facts  of  the  case,  that  he  is  the  real  principal,  he 
may  avail  himself  of  any  set-off  which  he  has  against  the 
agent,  as  well  as  the  principal,  in  any  suit  brought  by  the 
latter  upon  the  contract,  for  in  such  a  case  he  will  be  entitled 
to  avail  himself  of  the  like  set-off  if  the  suit  is  in  the  name  of 
the  principal.  (Story  on  Agency,  §5  34,  110,  404;  Seryiema 
V.  BrinsUy,  18  C.  B.  [X.  S.]  477 ;  L.  R,  9  C.  P.  38 ;  L.  R., 

4  Ch.  Dlv.  133.)  The  contract  was  complete  when  the 
defendants  entered  into  a  binding  contract  with  Hall  &  Com- 
pany to  take  from  them  900,000  feet  of  lumber,  and  when 
Hall  &  Company,  without  the  knowledge  or  consent  of  the 
defendants,  elected  to  fill  that  order  with  the  plaintiff's  lumlxjr. 
(Story  on  Agency,  §§  418,  420.)  A  principal  shall  not  assert 
his  right  to  the  purchase-price  of  property,  which  he  has  per- 
mitted his  ^ent  to  sell  in  his  own  name,  to  the  disadvantage 
of  the  purchaser  and  shall  be  affected  by  all  equities  existing 
between  such  agent  and  the  purchaser.  {Hogan  v.  Shorh^  24 
Wend.  458;  Voorhis  v.  Olmstead,  66  N.  Y.  113,  118  ;  Cent. 
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Nat.  Bh  V.  Nat,  Dh.  of  Com.,  50  K  T.  675 ;  Casco  Bk.  v. 
Kerne,  53  Mc.  103 ;  Knight  v.   Wiffin,  L.  R.,  5  Q.  B.  660.) 

Edward  C.  James  for  respondents.  A  principa.,  whether 
foreign  or  domestic,  may  sue  in  his  own  name  to  collect  a  sum 
of  money,  due  upon  goods  sold  and  delivered  by  his  agent, 
although  the  agent  made  the  sale  without  disclosing  his  prin- 
cipal, and  the  purchaser  supposed  tliat  the  agent  was  liimself 
the  principal.  {Wright  v.  Cahot,  89  N.  Y.  570  ;  Taintor  v. 
Prendergast,  3  Hill,  73 ;  LevericJc  v.  Meigs,  1  Cow.  645,  663, 
665-,  670  ;  U.  L  R.  Co.  v.  Tomlinson,  1  E.  D.  S.  364.)  The 
rule  that  third  persons  may  deal  with  one  as  principal,  who 
holds  himself  out  as  such,  concealing  his  agency,  and  not 
disclosing  its  origin,  and  that  the  real  principal  cannot  so 
assert  his  rights  as  to  cut  off  the  equities  which  have  grown 
up  between  such  agent  and  third  persons  ;  cannot  apply  where 
the  third  person  knows,  or  has  sufficient  information  to  fairly 
infer  the  existence  of  an  actual  agency,  although  the  name  of 
the  principal  be  not  disclosed.  {Uojan  v.  Shorh,  24  Wend. 
462 ;  Moans  v.  Henderson,  1  East  335 ;  Bliss  v.  Bliss,  7 
Bosw.  345;  Baring  v.  Corrie,  2  Barn.  &  Aid.  137;  Wright 
v.  Cabot,  80  X.  Y.  570,  574,  575  ;  Paley  on  Agency,  331 ; 
Moore  v.  Clem£ntson,  2  Camp.  [N.  P.]  Cases,  22 ;  Rahone  v. 
Williams,  7  Term  R.  360;  Pratt  v.  Collins,  30  Hun,  126, 
128  ;  Parsons  on  Cont.  743 ;  Har.  &  Edw.  N.  P.  1129  ;  Bar- 
bour on  Set-off  135,  136.)  To  entitle  the  purchaser  to  offset 
the  agent's  indebtedness  the  factor  must  have  sold  the  goods 
as  his  own.  (2  Parsons  on  Cont.  743 :  Brown  v.  Morris^  83 
N.  C.  251,  254.)  The  owner  must  have  authorized  tne  factor 
to  sell  them  as  his  own.  or  consented  thereto.  (Parsons  on 
Cont.  743;  Wharton  on  Cont.  §  1023;  Story  on  Agency, 
§  330;  Brovm  v.  Morris,  83  N.  C.  251  ;  MiMer  v.  Lea,  35 
Md.  396 ;  Bowers  v.  Imp.  OU.  Bk,,  L.  R.  7  C.  P.  38;  Leming 
V.  Briiisley,  34  L.  J.  173.)  If  the  character  of  the  seller  is 
in  doubt,  the  purchaser  is  bound  to  make  inquines.  {Miller 
V.  Lea,  35  Md.  396,  406,  407 .  Wright  v.  Cahot,  89  N.  Y. 
570,  574 ;  Bliss  v.  Bliss,  7  Bosw,  346,  347.)  The  purchaser 
SioKBLs  — Vol.  LX.      50 
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must  have  been  misled  to  his  prejudice.  ( Wright  v.  Cahot^ 
89  N.  Y.  670,  674;  Henry  v.  Manice,  3  E.  D.  S.  71,  T:t; 
White  V.  Jaudon^  9  Bosw.  415.)  The  order  of  revivor  is  con- 
clusive. {McLachlin  v.  Brett,  2  Civil  Pro.  R.  19D ;  90  K  Y. 
653  ;  Underhill  v.  Crawford^  29  Barb.  ^Q^ ;  Iskam  v.  David- 
wn,  3  T.  &  C.  745 ;  Coit  v.  Campbell,  82  N.  Y.  509,  515; 
Reese  v.  Smith,  95  id.  645  ;  Piper  v.  Fan^  Buren,  27  Hun, 
384.)  The  defendants  had  the  right  to  prove  what  was 
written,  said  and  done,  but  not  what  was  understood,  supposed 
or  suspected.  It  was  for  the  jury  to  find  what  conclusion  was 
to  be  drawn  from  the  facts.  (66  Barb.  483  ;  C7  id.  243 ;  2 
Hun,  107 ;  4  T.  &  C.  684;  21  Ilnn,  376;  81  N.  Y.  584.) 

Finch,  J.  The  material  facts  in  this  case  are  substantially 
undisputed.  For  some  years  previous  to  1875  the  defend- 
ants had  been  in  the  habit  of  purchasing  lumber  in  Canada 
of  Hall  &  Company,  dealing  with  that  firm  as  owners  and  in 
their  own  name.  In  the  process  a  largo  indebtedness  had 
accrued  in  favor  of  the  defendants,  which  the  parties  expected 
would  be  reduced  by  the  sale  of  a  quantity  of  shooks  con- 
signed by  Hall  &  Company  to  tlie  defendants,  to  be  sold  by 
them  on  commission.  While  the  shooks  remained  unsold, 
and  the  indebtedness  referred  to  stood  unbalanced  or 
unaffected  by  their  proceeds,  and  on  or  about  September  23, 
1875,  the  defendants  made  a  contract  with  Hall  &  Company 
for  the  sale  and  delivery  to  them  of  600,000  feet  of  specified 
lumber  upon  a  credit  of  three  months.  The  order  was  very 
soon  increased  to  900,000  feet,  which  at  the  agreed  price 
would  have  amounted  to  more  than  the  outstanding  debt, 
irrespective  of  the  proceeds  of  the  unsold  shooks.  This  con- 
tract of  purchase  and  sale  was  made  binding  by  telegrams 
and  letters  which  sufficiently  manifested  the  terms  of  the 
agreement.  That  agreement  was,  of  course,  executory,  and 
I'einained  to  be  performed,  the  respective  parties  having  only 
the  right  to  compel  performance,  or  recover  damages  for  a 
breach.  Before  any  of  the  lumber  arrived  at  New  York,  and 
before  title  to  any  of  it  had  vested  in  the  defendants,  the 
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latter  were,  in  substance,  informed  that  the  lumber  shipped 
and  on  the  way  was-not  the  property  of  Hall  &  Company, 
but  was  owned  by  other  parties  for  whom  Ilall  &  Company 
were  acting  as  agents.  While  some  criticism  is  expended 
upon  the  manner  and  tenor  of  this  notification,  we  deem  it 
qaite  sufficient  to  charge  defendants  with  a  knowledge  that 
Hall  &  Company  were  not  the  owners  of  the  lumber  with 
which  they  were  proposing  to .  fulfill  their  contract.  The 
defendants  accepted  the  lumber  with  this  knowledge.  It 
turns  out  that  the  insolvency  of  Hall  &  Company  and  a 
seriously  diminished  return  from  the  sale  of  the  shooks  has 
left  a  portion  of  the  debt  due  from  Hall  &  Company  unpaid, 
which  balance  the  defendants  claim  to  off-sot  in  this  action 
brought  by  the  real  owners  of  the  lumber,  and  whetlier  that 
off-set  should  be  allowed,  or  rejected  as  the  courts  below  have 
determined,  is  the  principal  question  presented  by  this  appeal. 

The  reasoning  of  the  learned  counsel  for  the  appellants  is 
founded  substantially  upon  the  validity  and  bitiding  force  of 
the  executory  contract  of  purchase  and  sale  at  its  date.  He 
answers  the  authorities  which  deny  the  right  of  set-off  when 
notice  of  an  agency  and  different  ownership  is  given  "  before 
tlie  contract  is  completed"  {Moore  v.  Clemejitson,  2  Camp. 
N.  P.  Rep.  22) ;  "before  they  are  delivered  or  paid  for" 
(Barb,  on  Set-off,  p.  135,  136) ;  "  before  the  factor  delivers 
goods  in  his  own  name  "  {Rahonev.  Williams,  7  Term  Rep. 
360) ;  **'  by  something  which  transpired  before  the  contract 
was  completed"  {Jlogan  v.  Shorb,  24  Wend.  457,  4G3);  by 
insisting  that  they  relate  to  cases  in  which  the  sale  and  delivery 
are  concurrent  acts  and  there  is  no  contract  without  the 
delivery;  and  he  claims  that  in  the  present  case  the  rights  of 
the  parties  were  fixed  when  the  contract  itself  was  made  ;  that 
the  right  of  set-off  at  once  accrued,  and  when  the  principal 
sued  and  took  the  benefit  of  his  agent's  contract  he  was  liable 
also  for  its  burdens. 

We  think  the  error  of  this  reasoning  lies  in  the  assumption 
that  the  defendants  obtained  a  right  of  set-off  at  the  moment 
the  contract  was  made.     We  are  unable  to  admit  that  proposi- 
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tion.  The  contract  was  executory.  While  it  remained  such, 
it  created  no  debt  due  to  Hall  &  Coiapany  against  which 
there  could  be  a  set-off.  Out  of  that  contract  a  debt  due  from 
the  defendants  might  or  might  not  arise,  and  until  it  did  there 
was  nothing  upon  which  a  counter-demand  could  be  applied. 
The  defendants  were  not  at  once  liable  for  the  purchase-price 
of  the  lumber.  Until  its  delivery  or  tender  in  accordance 
with  the  contract  terms  the  vendee  was  not  bound  to  pay  or 
give  his  note,  and  until  those  conditions  performed  created  a 
debt  there  was  none  so  existing  as  even  to  raise  the  questioa 
of  off-set.  If  the  vendors  did  not  perform,  the  vendees  would 
owe  them  nothing  for  the  lumber,  but,  on  the  contrary,  would 
merely  have  a  further  claim  for  breach  of  the  contract.  At 
the  date  of  the  contract,  the  added  fact  must  be  noted  that  the 
real  claim  of  the  defendants  was  unknown  and  unliquidated  and 
could  not  be  finally  ascertained  until  the  proceeds  of  the  shooks 
were  determined  by  a  sale.  The  debt  was  only  liquidated  m 
part.  It  was  subject  to  reduction  by  the  property  already 
received  from  Hall  &  Company,  but  the  proceeds  of  which 
were  unknown.  The  riglit  of  off-set,  therefore,  did  not  and 
could  not  arise  at  the  date  of  the  contract,  and  sprang  up,  if 
at  all,  at  the  date  of  delivery  But,  before  that,  notice  of 
another  ownership  intervened.  "When  the  lumber  came,  and 
the  vendee  saw  that  the  vendor,  on  a  contract  made  with  hiiu 
as  owner,  was  seeking  to  perform  as  agent,  and  instead  of  ful- 
filling his  own  obligation  was  substituting  performance  by 
another,  such  vendee  could  refuse  the  substituted  performance 
in  any  case  where  his  rights  or  interests  would  be  injuriously 
affected  by  the  change.  Brett  &  Company  had  been  long 
dealing  with  Hall  &  Company  as  owner,  and  in  the  process 
mutual  accounts  had  been  steadily  debited  and  credited,  and 
applied  one  upon  the  other.  When  the  purchase  was  made 
the  balance,  so  far  as  ascertained,  was  largely  against  the  ven- 
dors, and  may  have  been  made  either  as  to  quantity  or  price 
for  that  very  reason.  In  such  a  case  the  vendees  undoubtedly 
had  a  right  to  refuse  to  come  under  obligations  to  the  new 
creditor,  and  did  not  break  their  contract  with  Hall  &  (}om- 
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pany  if  they  stood  upon  such  refusal.  But,  being  at  liberty 
to  refuse,  and  to  demand  performance  by  Hall  &  Company, 
under  the  existing  circumstances  and  relations,  in  strict  accord 
with  their  contract,  they  were  also  at  liberty  to  accept  the 
lumber  with  the  necessary  consequence  that  the  whole  pur- 
chase-price should  become  due  to  the  real  and  disclosed  owner, 
and  none  of  it  to  Hall  &  Company,  except  as  agents  for  that 
owuer.  And  so  it  follows  that  the  authorities  stand  upon  just 
principles  when  they  assert  that  the  set-off  is  lost  if  the  princi- 
pal is  disclosed  before  the  goods  arc  delivered  or  the  payment 
made.  The  vendee  is  not  then  acting  in  the  dark,  and  has  his 
liberty  of  action  remaining,  at  least  where  his  interests  may 
be  affected  by  the  change  of  creditors,  and  so  can  have  no 
equity  to  use  the  goods  of  one  man  to  pay  the  debt  of  another. 
If  he  refuses,  as  he  may,  his  contract  relation  with  his  vendor 
remains,  and  all  his  rights  and  remedies  under  it.  But  if  he 
accepts  he  cannot  complain  that  his  rights  are  changed  and 
harmed,  since  the  acceptance  is  his  free  and  voluntary  act, 
made  with  full  knowledge  and  without  being  misled. 

Certain  questions  of  evidence  remain  to  be  briefly  consid- 
ered. One  of  the  defendants  was  asked  whether  he  ever 
knew,  or  supposed,  or  suspected  that  Hall  &  Company  were 
not  the  principals  in  the  transaction.  The  question  was  cer- 
tainly too  broad.  It  could  not  have  been  truthfully  answered 
in  the  negative  for  the  witness  admits  that  he  heard  of  plain- 
tiff's claim  directly  from  them  in  April,  1876.  Indeed,  he 
was  permitted  to  answer  that  he  knew  of  no  such  agency 
before  February  of  that  year  which  covered  the  material  por- 
tion of  the  time.  He  was  also  asked  who  he  understood  to 
be  the  owner  of  the  lumber  at  the  time  of  the  sale  and  deliv- 
ery. The  facts  as  to  the  notice  given  were  proved.  His 
understanding  or  misunderstanding  of  them  could  not  alter 
what  they  disclosed.  The  letter  of  February  10,  1876,  was 
not  objected  to  because  written  by  Cooper.  When  offered  it 
was  shown  to  the  witness  and  he  was  asked :  "  Is  that  the  sig- 
nature of  Brett,  Son  &  Company  by  Cooper,"  and  answered, 
"  It  is."    The  objection  was  "  immaterial  and  incompetent  and 
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as  being  subsequent  to  this  lumber  transaction."  There  was 
no  suggestion  that  the  letter  was  not  that  of  the  firm,  or  was 
written  without  their  knowledge  or  authority,  which  appeara 
to  be  the  present  ground  of  complaint.  Other  questions  we 
have  examined  but  need  not  discuss. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Henby  Clkws  et  al.,  Appellants,  v.  The  Bank  of  New  Toek 
National  Banking  Association^  Respondent. 

Plaintiffs'  counsel,  m  opening  the  trial  of  an  action  to  recover  the  amount 
jw~^/  ^^  ^  draft  drawn  on  defendant,  stated  substantially  these  facts:  The 


ti4    Tg/  draft  in  question  was  indorsed  by  the  payee  and  mailed  to  the  indorsee, 

}0B  8861  but  did  not  reach  its  destination.     It  was  presented  to  and  certified  by 

1  defendant,  and  the  number,  amount  and  name  of  drawer  entered  in 

the  certification  book.  It  was  thereafter  altered  by  raising  the  amount 
changing  the  date  and  name  of  payee  and  was  offered  to  plaintiff  in 
payment  for  certain  bonds.  Plaintiff  sent  the  draft  by  a  messenger  to 
defendant's  banking  house,  who  presented  it  to  the  paying  teller  in 
business  hours,  asking  if  the  certification  was  good.  The  teller,  after 
examining  the  draft,  face  and  back,  answered  *' yes,"  and  thereupon 
plaintiff  received  the  draft  and  delivered  the  bonds.  Before  this 
defendant  had  been  advised  that  the  draft  had  miscarried,  had  been 
requested  to  stop  payment,  and  had  entered  it  by  the  number,  amount 
and  name  in  the  book  of  stopped  checks.  Said  counsel  also  stated  that 
he  expected  to  prove  that,  according  to  the  usage  of  banks  in  the  city 
of  New  York  it  was  the  duty  of  the  teller,  under  the  circumstances, 
before  answering  the  question,  to  compare  the  draft  with  the  entry  in 
the  certification  book  and  with  the  book  of  stopped  checks,  and  that  ho 
was  guilty  of  gross  negligence  in  omitting  to  do  this ;  also,  that  according 
to  usage  the  question  to  the  teller  related  not  merely  to  the  marks  of  cer- 
tification but  to  the  draft  as  certified,  and  asked  to  go  to  the  jury  upon 
the  question  whether  the  teller's  answer  referred  to  the  draft  as  cer- 
tified or  to  the  marks  of  certification.  The  request  was  denied  and 
plamtiff  nonsuited  on  the  opening.  Held^  error;  that  without  regard 
to  the  admissibility  of  evidence  of  usage,  plaintiff  had  a  right,  under 
the  circumstances  offered  to  be  proved,  to  go  to  the  jury  on  the  ques- 
tion whether  the  inquiry  made  of  the  teller  was  understood  by  the 
parties  as  referring  to  the  validity  of  the  certification  or  simply  to  the 
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genuineness  of  the  marks  of  certification,  and  also  oii  the  question  as 
to  whether,  under  the  circumstances,  it  was  culpable  negligence  to 
answer  the  question  without  referrini^  to  the  books,  which  would  have 
disclosed  the  fraud. 

OewY.  Bank  of  New  York  NaL  Bk'g  Ass'n  (89  X.  T.  418)  distinguished. 

Where  a  complaint  is  dismissed  on  the  opening  of  counsel  all  the  facts 
referred  to  therein  and  offers  of  proof  should  be  cc/usidered,  including 
those  not  stated  in  the  complaint,  unless  objection  to  proof  of  such 
additional  facts  Is  made  on  the  specific  grounds  that  it  is  not  admissible 
under  the  pleadings. 

(Argued  March  21,  1887;  decided  April  19,  1887.) 

Appeal  from  jndgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New- 
York,  entered  upon  an  order  made  March  2,  1885,  which 
affirmed  a  judgment  in  favor  of  plaintiffs,  entered  upon  an 
order  dismissing  plaintiffs'  complaint  on  the  opening  of  plaint- 
iffs' counsel  on  trial. 

It  is  reported  on  a  former  appeal  in  89  N"ew  York,  418. 

This  action  was  brought  to  recover  the  amount  of  a  draft 
drawn  upon  defendant.  The  facts  in  reference  thereto  were 
stated  by  said  counsel  substantially  as  follows  : 

On  the  6th  of  January,  1879,  the  Commercial  National 
Bank  of  Chicago  drew  its  draft  upon  the  defendant,  payable 
to  the  order  of  Wirt  Dexter,  for  $254.50,  and  bearing  this 
number :  "  No.  73,436."  On  the  8th  day  of  January,  1879, 
the  defendant  was  advised  by  the  Commercial  National  Bank 
that  this  draft  had  been  so  drawn.  On  the  16th  of  January, 
1879,  it  was  presented  to  defendant's  paying  teller  in  New 
York  and  was  certified  by  him,  and  the  name,  number  and 
amount  entered  in  his  certification  book.  On  the  10th  day 
of  February,  1879,  the  cashier  of  the  Commercial  National 
Bank  wrote  to  the  defendant's  cashier,  stating  that  said  draft 
was  indorsed  over  to  Augusta  H.  D.  Godman  and  mailed  to 
her  from  Chicago,  but  had  not  been  received  ;  and  concluding : 
"Mr.  Dexter  now  requests  a  duplicate,  and  you  will  please 
stop  payment  on  the  original,  which  you  say  you  have  cer- 
tified." This  letter  was  received  by  defendant  two  or  three 
days  after  its  date,  and  an  entry  was  made  by  the  defendant's 
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registrar  in  a  book  kept  for  such  purposes,  giving  the 
number,  date  and  name  of  drawer  of  the  draft  and  also 
the  following :  "  Stop  payment ;  see  letter  February  10, 
1879."  On  the  3d  day  ot  March,  1879,  a  person  calling 
himself  E.  J.  Murphy,  purchased  of  the  plaintiflEs  $2,500 
in  government  bonds,  and  tendered  in  payment  therefor  the 
draft  above  described,  bearing  its  original  number,  73,436,  but 
otherwise  altered  so  that  it  appeared  to  be  dated  February  27, 
1879,  and  to  be  payable  to  the  order  of  Henry  Clews  &  Co., 
and  to  be  drawn  for  $2,540.  Before  accepting  the  draft  plain- 
tiffs sent  it  by  their  messenger  to  defendant's  bank,  who  testiSed 
that  he  presented  it  to  the  paying  teller  in  business  hours  with 
the  statement  that  "  Henry  Clews  &  Co.,  want  to  know  if  the 
certification  is  good."  The  teller  examined  the  whole  of  the 
draft,  both  face  and  back,  and  everything  upon  it,  and  then 
answered  "  yes."  The  messenger  returned  the  draft  to  plain- 
tiffs, informed  them  of  the  answer  given  to  his  inquiry  and 
thereupon  plaintiffs  accepted  the  draft  and  delivered  the 
bonds.  Upon  motion  being  made  to  dismiss  the  complaint 
on  the  opening  said  counsel  stated  that  he  expected  to  prove 
certain  additional  facts  which  are  stated  in  the  opinion.  The 
motion  to  dismiss  was  thereupon  renewed  and  was  granted. 

Esek  Cowen  and  Albert  A.  Abbott  for  appellants.  When 
different  inferences  may  be  drawn  from  undisputed  evidence, 
the  true  inference  is  a  question  for  the  jury.  {Powell  v. 
Powell,  71  N.  Y.  71  •  Am.  Life  Ins.  T.  Co.  v.  Dohbm,  HiU 
&  Den.  252 ;  Comstock  v.  Willoughbyy  Id.  271 ;  Cowdin  v. 
Oottgetreu,  55  N.  Y.  650.)  Plaintiffs  had  a  right  to  prove 
that  the  language  used  by  their  messenger  would  be  under- 
stood by  a  banker  in  that  locality  as  relating  to  the  liability 
of  the  bank  for  the  amount  of  the  check,  and  not  merely  to 
the  genuine  character  of  the  certificate.  {Ehle  v.  Chittenan^o 
Bk.,  24  ]SI.  Y.  548;  WacUer  v.  Qumzer,  29  id.  548;  Bi^eU 
V.  Campbell,  54  id.  357;  Brown  v.  Brown,  8  Mete.  576; 
Storey  v.  Solomon,  6  Daly,  531  ;  71  N.  Y.  420;  Coit  v.  Com. 
Ins,  Co.,  7  Johns.  385 ;  Astor  v.  Union  Lis.  Co.y  7  Cow.  202.) 
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TJpon  the  facts  stated  in  the  pleadings  and  in  the  plaintiflPs 
opening,  the  case  should  have  been  submitted  to  the  jury  upon 
the  question  of  the  defendant's  negligence.     (89  N.  Y.  425.) 

Wheeler  H.  Peckham  for  respondent.  On  a  second  appeal 
the  decision  on  the  first  appeal  is  the  law  of  the  case,  and 
the  question  will  not  be  reopened.  {Clark  v.  Keiths  106 
U.  S.  464.) 

Rapallo,  J.  TVhen  this  case  was  first  before  us  (89  N.  Y. 
418),  it  came  up  on  an  appeal  by  the  defendant  from  a  judg- 
ment rendered  in  favor  of  the  plaintiffs,  on  a  verdict  in  their 
favor.  That  judgment  was  reversed,  and  necessarily,  there 
having  been  manifest  error  in  the  charge  of  the  judge,  who 
instructed  the  jury,  in  substance,  that  if  the  draft  was  presented 
to  the  teller  of  the  defendant  and  he  answered  the  question 
of  the  messenger  who  presented  it,  in  the  manner  testified  to 
by  the  messenger,  the  plaintiffs  were  entitled  to  recover. 
That  instruction  was,  in  effect,  a  charge  that  if  the  messenger 
asked  the  teller  whether  the  certification  was  good  and  the 
teller  answered  in  the  affirmative,  that  answer  of  itself,  as 
matter  of  law,  rendered  the  defendant  liable. 

Under  that  charge  the  jury  were  relieved  from  considering 
the  circumstances  proved  upon  the  trial,  and  from  construing 
the  import  of  the  question  and  answer,  and  were  constrained 
to  render  a  verdict  for  the  plaintiffs,  provided  they  believed 
the  testimony  of  the  messenger  as  to  the  answer  which  he 
received.  They  were  not  required  to  consider  any  of  the  ques- 
tions arising  upon  the  evidence,  as  to  the  notice  which  the 
bank  had  received  in  relation  to  the  draft,  and  the  entries 
relating  to  it,  contained  on  its  own  certification  book  and  book 
of  estoppel  checks,  nor  any  question  of  negligence  on 
the  part  of  the  teller,  in  failing  to  refer  to  the  books  mentioned. 
The  charge  held  that  the  statement  of  the  teller  that  the  cer- 
tification was  good,  constituted  in  itself,  as  matter  of  law,  an 
absolute  estoppel  upon  the  defendant,  which  precluded  it  from 
disputing  its  liability  upon  the  certification,  for  the  full  amount 
<)f  the  draft,  as  raised  subsequent  to  the  certification,  without 
SlOKKLS — ^Voi,.  LX,         51 
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reference  to  any  other  question.  This  a  majority  of  the  court 
held  to  be  error.  It  by  no  means  follows,  however,  that  that 
decision  established  that  the  defendant  was  absolutely  exempt 
from  liability,  and  could  not  be  held  responsible  even  if  the 
defendant,  at  the  time  the  teller  said  that  the  certification  was 
good,  had  notice  that  it  had  ceased  to  be  good  by  reason  of 
the  subsequent  alteration  of  the  draft,  or  had  in  its  possession 
the  means  of  ascertaining  that  fact,  and  the  jury  should  find 
that  it  was  guilty  of  culpable  negligence,  under  the  circum- 
stances, in  omitting  to  resort  to  those  means  of  information, 
and  thus  misled  the  plaintiffs  to  their  injury.  That  is  an 
entirely  different  question  from  the  one  which  was  adjudicated 
on  the  former  appeal. 

On  the  trial  now  under  review,  the  plaintiffs  did  not  rest 
upon  the  teller's  answer  alone,  which  on  the  first  trial  was 
erroneously  held  to  be,  of  itself,  sufficient  to  make  the  defend- 
ant liable.  They  sought  to  go  further,  and  to  show  that 
before  answering  the  question  the  teller  examined  the  whole 
of  the  draft,  both  face  and  back,  and  everything  upon  it.  It 
bore  plainly  on  its  face  the  number  73436.  The  complaint 
stated  the  facts  relating  to  the  history  of  the  draft  and  the 
notice  to  the  defendant  that  a  draft  bearing  that  number  had 
miscarried,  and  requesting  the  defendant  to  stop  payment  of 
it,  and  the  other  facts  set  forth  in  the  report  of  this  case  on 
the  first  appeal  (89  N.  T.,  418),  and  on  the  last  trial  the 
counsel  for  the  plaintiffs  opened  the  ease  stating  fully  these 
factS)  acd,  after  a  motion  to  dismiss  on  the  complaint  and 
opening,  the  counsel  made  a  further  opening  stating  that  he 
expected  to  prove  that  in  the  ordinary  usage  of  banks  in  the 
city  of  New  York  it  was  the  duty  of  the  teller,  under  the  cir- 
cumstances in  this  case,  before  answering  the  question  asked 
of  him,  to  compare  the  draft  with  the  entry  in  the  certification 
book,  and  with  the  book  of  stopped  payments  and  the  entries 
made  therein,  which  identified  the  draft  by  its  number  73436, 
and  that  the  teller  was  guilty  of  gross  negligence  in  answer 
ing  the  question  without  first  making  the  comparison ;  also, 
that,  according  to  the  usage,  the  question  asked  the  teller  in 
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this  case  related,  not  merely  to  the  marks  of  certification,  but 
to  the  draft  as  certified ;  and  he  also  asked  to  ^o  to  the  jury 
on  the  question  whether  the  teller  examined  the  whole  draft 
and  whether  his  answer  referred  to  the  draft  as  certified,  or 
to  the  marks  of  certification  only.  After  this  further  open- 
ing, the  defendant's  motion  to  dismiss  the  complaint  wag 
granted  and  the  plaintiffs'  request  to  go  to  the  jury  denied, 
and  the  plaintiffs'  counsel  excepted. 

We  think  that  the  court  erred  in  thus  dismissing  the  com- 
plaint. Without  regard  to  the  admissibility  of  evidence  of 
usage,  the  plaintiffs  had  a  right,  under  the  circumstances  offered 
to  be  proved,  to  go  to  the  jury  on  the  question  whether  the 
inquiry  made  of  the  teller  was  understood  by  the  parties  as 
referring  to  the  validity  of  the  certification  at  the  time  it  was 
exhibited  to  the  teller,  or  only  to  the  genuineness  of  the 
marks  of  certification,  and  also  on  the  question  whether  it  was 
culpably  negligent,  under  the  circumstances,  to  answer  the  ques- 
tion without  referring  to  the  certification  book  and  the  book 
of  stopped  payments,  which  referred  to  the  draft  in  question 
by  it«  number,  and  would  have  disclosed  the  fraud.  It  was 
promptly  discovered  on  the  following  day,  when  the  draft 
was  presented  for  payment.  Neither  of  these  question  was 
necessarily  involved  in  the  ease  as  presented  to  us  on  the  first 
appeal.  The  judgment  then  under  review  could  not  have 
been  sustained  on  the  ground  that  the  jury  might  have  found 
for  the  plaintiffe  on  the  two  questions  now  referred  to,  and 
the  reversal  of  the  judgment  cannot,  therefore,  be  regarded  as 
an  authoritative  decision  that  they  were  not  proper  for  the  con- 
sideration of  the  jury.  When  the  court  is  divided,  as  it  was 
on  the  first  appeal,  and  the  majority  concur  simply  for  reversal, 
it  is  not  safe  to  treat  anything  as  having  been  adjudicated 
except  the  precise  point  in  respect  to  which  error  in  the 
judgment  of  the  court  below  was  made  to  appear,  which  in 
this  case  was  that  the  judge  charged  the  jury,  as  matter  of  law, 
that  if  they  found  that  the  question  whether  the  certification 
was  good,  was  asked  of  defendant's  teller,  and  answered  as 
testified  to  by  the  messenger,  the  plaintiffs  were  entitled  to 
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recover.     That  this  charge  was  erroneous  is   all   that  was 
iiecesBariljr  decided  on  the  first  appeal. 

The  counsel  for  the  respondent  now  makes  the  point  that 
in  reviewing  the  decision  dismissing  the  complaint,  we  must  , 

consider  only  the  facts  stated  in  the  complaint  itself,  and  | 

that   the    further  facts  referred   to   in   the  opening  of  the  ! 

counsel  and  in  his  oflEers  of  proof  '^annot  be  considered.     We  ' 

do  not  think  this  point  tenable.     Where  a  complaint  is  dis-  \ 

missed  on  the  opening  of  counsel,  all  the  facts  referred  to  in  ' 

Iiis  opening,  or  offers  of  proof,  should  be  considered,  including 
facts  not  stated  in  the  complaint,  unless  objection  to  proof  of  ! 

such  additional  facto  is  made  on  the  specific  ground  that  it  is  I 

not    admissible    under    the   plf^adings.       No    such    specific 
objection  appeal's  to  have  been   made.     If  it   had,  it  might  i 

have  been  met  by  an  amendment  of  the  complaint  if  necessary. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  event. 

All  concur,  except  Earl,  J.,  not  voting,  and  Pkckham,  J.,  | 

not  sitting. 

Judgment  reversed.  I 


Chbistian  Tobias  et  al.,  Respondents,  v  Lazabus  Lissbekoeb, 
106  404|  Appellant. 

121    188| 
131    4741 

(l06  404'       ^'^  February  2,  1881,  the  parties  entered  into  a  contract,  by  which  plaui- 
l>3g  887  tiflPs  sold  to  defendant  about  100  tons  old  iron  *'  for  prompt  shipment 

by  sail  from  Europe  and  for  delivery  on  dock  at  the  port  of  Sew  York 
(dangers  of  the  sea  excepted),"  the  purchase-price  to  be  paid  after 
delivery.  On  February  third,  iron  answering  the  description  of  that 
contracted  for  was  shipped  on  board  a  sailing  vessel  lying  at  a  port  in 
a  river  in  Germany,  about  forty  miles  from  the  sea.  The  river  was  at 
that  time  frozen  over  it  remained  closed  to  navigation  until  al)Out 
April  third,  on  which  day  the  vessel  sailed,  and  after  a  voyage  of  ordi- 
nary length,  arrived  in  New  York.  On  June  fourteenth  plaintiffs 
tendered  the  iron  to  defendant,  who  refused  to  accept.  In  an  action  on 
tlie  contract  it  appeared  that  iron  of  the  kind  specified  could  have  been 
obtained  at  any  time  at  other  European  ports,  /fe/rf,  that  the  condition 
of  prompt  shipment  was  a  precedent  to  delivery,  and  so  related  to  the 


r 


1887.]  Tobias  et  al.  •?.  Lissberger.  405 


Statement  of  case. 


actual  commencement  of  the  voyage,  i.  e. ,  defendant  was  entitled  to  such 
timely  deliveiy  as  would  follow  an  effective  shipment-  that  the  known 
unnavigable  condition  of  the  river  furnished  no  excuse  for  the  delay; 
and  that,  therefore,  defendant  was  not  bound  to  receive  the  iron. 

Also,  hdd^  that  the  confinement  in  port  was  not  included  in  the  exception 
of  "  dangers  of  the  sea. ' 

mther  V  Minat  (10  Gray,  260);  NewliaU  v.  Vargas  (13  Me.  93,  105),  dis- 
tinguished. 

(Argued  March  23, 1887;  decided  AprU  19, 1887  ) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  October  Term,  1884,  which  affirmed  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  verdict  directed  b}'^  the 
court,  and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

William  H.  Page,  Jr.^  for  appellant.  A  fair  interpretation 
imports  that  the  goods  should  be  gotten  promptly  without  the 
port  of  shipment,  and  that  they  should  become  extra  European 
before  the  obligation  of  promptness  could  be  dispensed  with. 
{Snyder  v.  Ins.  Co.^  95  N.  Y.  196 ;  De  Longuemere  v.  Ins, 
Co,^  10  Johns.  125 ;  Mey  v.  Ins.  Co,,,  3  Brev.  329 :  B^^nney 
V,  Morrill,  52  Me.  252,  256 ;  U.  S.  v.  Za  Costs,  2  Mason,  130 ; 
Pettegrew  v.  Pringle^  3  B.  &  A.  514.)  In  construing  the 
contract  the  court  should  consider  the  manner  in  which  such 
business  is  usually  conducted,  and  the  known  contingencies 
attendant  upon  operations  of  this  character.  {R,  P.  Co.  v. 
Poiom,  58  N.  T.*581 ;  Zowher  v.  Pangs,  2  Wall.  728,  787.) 
The  construction,  if  doubtful,  should  be  against  the  plaintiff. 
(  White  V.  JBbyt,  73  N.  T.  511 ;  Pope  v.  Porter,  102  id.  366, 
369 ;  FUley  v.  Pope,  115  U.  S.  213,  220.)  The  failure  to 
perform  a  condition  precedent  is  a  bar  to  a  recovery.  {Pope  v. 
Porter,  102  K  T.  366;  Filley  v.  Poj>e,  115  U.  S.  213  ;  RiU 
V.  Blake,  97  N.  Y.  216,  220 ;  Bowes  v.  Shand,  L.  K.  2  App. 
C.  455.)  Even  if  the  plaintiffs  were  not  bound  to  select  a  port 
whence  the  ship  could  have  sailed  as  soon  as  the  goods  were 
loaded,  still  they  were  bound  to  select  a  port  whence  the  vessel 
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could  sail  in  a  reasonable  time,  and  tliis  they  failed  to  do. 
{^Hill  V.  Blalce,  97  X.  Y.  216 ;  Bowes  v.  Shandy  2  App.  C. 
455;  Norringtoii  v.  Wright,  115  U.  S.  188,  203.)  The 
defendant  had  waived  no  right  to  repudiate  the  goods  when 
they  were  tendered.  {Pope  v.  Porter,  102  N.  Y.  3t)6 ;  E'dl 
V.  Blake,  97  id.  210,  223;  Ripley  v.  Ins.  Co,,  30  id.  136; 
Peoples  Bk.  V.  Mitchell  73  id.  406,  413;  Smith  v.  Brown, 
17  Barr.  431,  434.)  The  severity  of  the  winter  which  caused 
an  unusual  continuance  of  the  ice-locked  condition  of  the  port 
of  Stettin,  and  prevented  the  ship  and  goods  from  leaving,  is 
no  defense  to  the  plaintiffs'  failure  to  perform.  {Kemp  v.  Ice 
Co,,  69  N.  Y.  69  ;  Booth  v.  Mill  Co.,  60  id.  60;  R.  R.  Co,  v. 
Bovms,  58  id.  573 ;  Reed  v.  Spaulding,  30  id.  630 ;  EllioU  v. 
Russell,  10  Johns.  1;  Nugenty, Smith,  L.  R  1  C.  P.  Div.  19.) 
The  plaintiffs  having  by  express  stipulation  engaged  to  act 
promptly  would  be  bound,  even  with  the  occurence  in  question 
conceded  to  be  an  act  of  God.  (  Wheeler  v.  Ins.  Co,,  83  N.  Y. 
543,  551 ;  Dexter  v.  Norton,  47  id.  62 ;  Tompkins  v.  Dudley, 
25  id.  275 ;  Harmony  v.  Bingham,  12  id.  99.)  The  **  dangers 
of  the  seas "  provided  for  in  the  contract  do  not  protect  the 
plaintiffs  against  the  consequences  of  the  event  in  question, 
since  they  can  only  attach  when  a  ship  has  weighed  anchor 
with  intention  of  sailing.  {Peitigrew  v.  Pringle,  3  B.  &  A. 
514;  Snyder  Y.  Ins.  Co.,  95  N.  Y.  196.)  The  evidence  of 
custom  should  have  been  admitted.  {King  v.  Gallun^  109 
U.  S.  99  ;  Oppmheim  v.  Wolf,  3  Sandf.  Ch.  671 ;  Cyc.  Brit. 
[9th  ed.]  295  ;  Fuller  v.  Rohvnson,  86  id.  306,  309 ;  Johns(m 
v.  De  Peyster,  50  id.  666;  Walls  v.  Bailey,  49  id.  464; 
Dana  v.  Fiedler,  12  id.  40 ;  Vail  v.  Rice,  5  id.  155  ;  Ilinton 
V.  Locke,  5  Hill,  437 ;  Livingston  v.  Ten  Broeck,  16  Johns. 
14 ;  Pope  V.  Porter,  102  N.  Y.  366,  369 ;  R.  R.  Co.  v.  Stand. 
Oil  Co,,  87  id.  486,  492  ;  Bradley  v.  WJieeler,  44  id.  495,  503.) 

Joseph  A .  Shaudy  for  respondents.  Shipment  is  complete 
from  the  moment  the  goods  are  placed  in  the  control  of  the 
carrier,  and  the  bill  of  lading  given,  although  the  place 
of  the  delivery  may  be  somewhat  distant  from  the  ship.   {The 
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Idaho,  11  Blatchf.  222;  3  Otto,  581 ;  Foard  on  Ship.  508, 
note;  PoUardY.  Fm^/i,  105  U.  S.  7;  1  Pars.  Mar.  L.  132, 
note  1.)  The  responsibility  of  the  plaintiffs  ceased  as  soon  as 
the  goods  were  shipped.  The  vessel  thereafter  became 
responsible  for  any  delay  which  was  not  excusable.  (Foard 
on  Ship.  508,  note.)  The  delay  in  sailing  was  not  occasioned 
by  any  fault  of  the  vessel,  but  arose  from  an  act  of  God  which 
did  not  render  ineffectual  the  performance  of  the  terms  of  the 
contract  by  the  plaintiffs.  {Jlarinony  v.  Bingham^  12  N.  T. 
99,  100 ;  Worth  v.  Mmonds,  52  Barb.  40 ;  14  Wend.  215 ; 
9  Wall.  455.)  The  court  properly  excluded  defendant's  offers 
of  evidence  to  prove  the  existence  of  a  custom  excepting 
Baltic  ports  under  contracts  for  shipments  from  Europe. 
{Simmons  y.  Law,  8  Bos.  213;  S.  C.  3  Keyes,  219;  Wads- 
worth  V.  Alloott,  6  N.  Y.  72;  Westcott  v.  Thompson,  18  id. 
367 ;  Bradley  v.  Wheeler,  44  id.  495 ;  Colgate  v.  Penn,  18 
W.  Dig.  333.)  His  silence  when  notified  of  the  sailing  of 
the  vessel  was  acquiescence  in  the  shipment,  as  in  perform- 
ance of  the  contract.  It  was  equivalent  to  an  express  accept- 
ance of  the  rails  as  shipped  under  the  contract.  {Martin  v. 
G.  M.  R.  R.  Co.,  16  &  B.  179 ;  McNevin  v.  Livingston,  17 
Johns.  437 ;  Cont.  Nat  Bh  of  Comm.  50  N.  Y.  575,  582 ; 
Blair  v.  Wait,  G9  id.  113,  116.) 

Danfoeth,  J.  This  action  is  for  not  accepting  certain 
goods  according  to  a  contract  made  through  brokers  in 
these  words : 

"New  York,  Feb.  2d,  1881. 
"  Sold  to  Mr.  L.  Lissberger,  New  York.     For  account  Messrs. 
C.  Tobias  &  Co.,  New  York. 

"  About  one  hundred  (100)  tons  old  iron  vignol  rails,  for 
pronjpt  shipment  by  sail  from  Europe,  and  for  delivery  on 
dock  at  the  port  of  New  York  (dangers  of  the  sea  excepted), 
at  twenty-eight  (28)  dollars  per  ton  of  2,240  lbs.  weight,  as 
per  Tnited  States  weighmaster's  return.  Terms  of  settlement 
as  follows :  Eighty  (80)  per  cent  cash,  payable  wlien  rails  are 
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landed  on  dock,  and  balance  payable  on  receipt  of  United 
States  weigher's  certificate. 

«  MANN  &  JONES, 
"  Accepted,  "  Brokers. 

"  L.  LiSSBEKQEB." 

The  complaint,  after  setting  out  the  agreement,  alleges 
"that  the  plaintiffs  promptly  shipped  by  sail  from  Europe  a 
lot  of  about  one  hundred  tons  of  such  rails  and  duly  performed 
all  the  conditions  of  the  contract  on  their  part,  and  on  the 
14th  of  June,  18S1,  were  ready  and  willing  to  deliver,  and 
duly  tendered"  the  rails  to  the  defendant,  who  refused  to 
accept  or  pay  for  them ;  that  upon  notice  to  defendant  they 
Bold  the  rails  on  his  account,  and  after  applying  the  pro- 
ceeds there  remained  due  $345.15,  for  which,  with  interest 
from  June  14,  18S1,  they  ask  judgment.  The  defendant  by 
answer  expressly  admits  the  contract,  and  that  on  the  four- 
teenth of  June  the  plaintiffs  were  willing  to  deliver,  and 
then  tendered  to  him,  the  rails  mentioned  in  the  complaint, 
a  refusal  on  his  part  to  accept,  and  that  the  plaintiffs  after 
notice  sold  the  same  ;  he  denies,  hovvevTir,  the  other  allegations 
in  the  complaint,  and  particularly  denies  that  the  goods  were 
promptly  shipped  from  Europe,  and  says  that,  on  the  contrary, 
there  was  a  delay  of  two  months  or  thereabouts  in  such 
shipment,  in  consequence  of  which  the  goods  were  of  Iopp 
value  in  the  market  than  they  would  have  been  if  promptly 
shipped  ;  that  in  this  omission  the  plaintiffs  failed  to  perform 
the  contract  on  their  part,  and  he,  therefore,  refused  to  accept 
the  rails." 

Upon  the  trial  of  these  issues  the  plaintiffs  read  the  deposi 
tion  of  the  captain  of  the  ship  "  Brunn,"  to  the  effect  that  his 
vessel,  then  lying  at  Stettin,  in  Germany,  was  chartered  on 
the  1st  of  January,  1881,  for  different  kinds  of  goods  for  New 
York.  Stettin  was  about  forty  miles  from  the  sea,  situated 
upon  a  river.  That  on  the  3d  of  February,  1881,  he  received 
on  board  from  the  shippers,  Tgnatz  Rosenthals,  Wie  &  Com 
pany,  635  pieces  of  old   rails,  delivcrablo  in   New  York,  on 
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payment  of  freight.  The  bill  of  lading  then  given  by  him, 
dated  February  3,  1881,  and  produced  by  the  plaintiffs,  is 
to  the  same  effect,  and  purports  to  be  indorsed  in  blank, 
"Ignatz  Eosenthais,  Wie  &  Co."  It  also  appeared  from  the 
captain's  testimony  that  when  these  rails  were  shipped  tho 
river  was  frozen  fast,  the  ice  being  two  or  three  feet  thick. 
It  was  then  expected  the  ice  would  break  up  in  March.  But 
the  river,  which  had  become  closed  to  navigation  about  the 
twentieth  of  January,  remained  so  until  the  second  or  third  ot 
April,  on  which  last-named  day  the  vessel  sailed  and  after  a 
'^ojage  of  the  ordmary  length  arrived  at  New  York.  Usually 
the  ice  had  broken  up  at  Settin  late  in  February  or  early  in 
March,  but  the  winter  of  1881  was  of  extraordinary  severity. 
It  was  shown  in  evidence  that  rails  of  the  kind  described  in 
the  contract  could  have  been  obtained  at  any  time  in  other 
European  ports,  where  detention  by  ice  was  unknown  —  ports 
even  in  Germany  as  well  as  in  France  and  England,  and 
among  others,  London  and  Liverpcol.  They  seem  to  havo 
been  common  in  tho  markets  and  to  be  easily  procured. 

It  is  stated  by  the  respondent  that  the  only  question  liti- 
gated at  the  trial  was  whether  the  goods  were  promptly 
shipped  according  to  the  terms  of  the  contract,  and  the  record 
sustains  that  view.  The  trial  judge,  against  the  exception  of 
the  defendant,  directed  a  verdict  for  the  plaintiffs.  Upon 
denying  a  new  trial,  he  was  of  opinion  that  "prompt  ship- 
ment," under  the  words  of  the  contract,  was  within  the 
shipment  proven,  saying  also  that  •'  if  the  defendant  wislied 
to  provide  against  a  distant  port  in  Europe,  or  any  other 
delaying  cause,  it  was  in  his  power  to  make  it  part  of  tlie  con- 
tract," and  failing  to  do  this,  says:  "I  think  the  point  he 
makes  cannot  be  sustained."  But  he  added :  "  I  do  not  put 
the  decision  of  the  case  on  the  grounds  above  stated,  but  upon 
the  ground  that  after  the  contract,  after  notice  of  shipment^ 
the  defendant  waited  until  after  the  arrival  here  before 
making  the  objection  now  made."  The  General  Term 
discusses  only  the  ground  first  stated  by  the  trial  judge,  and 
by  a  divided  court  sustained  his  decision. 
SicKELs— Vol.  LX.  52 
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The  minds  of  the  parties  met  when  the  sold  note  was  coin-  | 

municated  to  and  accepted  by  the  defendant.     It  is  the  only  ! 

evidence  of  the  contract,  and  upon  its  proper  construction  ' 

the  rights  of  the  plaintiffs  depend.  Their  action  is  upon  the 
theory  that.the  contract  imposed  upon  them  the  obligations  | 

of  bringing  the  goods  to  New  York,  and  there  having  them  i 

ready  for  delivery.  They  were,  therefore,  to  furnish  the 
rails  either  by  selection  from  their  own  stock,  or  by  purchase 
or  other  means,  but,  however  obtained,  the  rails  were  to  bo  | 

got  from  Europe  by  sailing  vessel  at  the  expense  and  at  the  I 

risk  of  the  vendors.  They  were  to  ship  the  rails  in  such 
vessel  as  they  chose,  on  such  terms  as  they  and  tlie  master 
could  agree  upon ;  they  were  to  land  them  on  the  dock  in 
New  York,  and  at  that  moment  only  did  any  duty  attach  to 
the  defendant,  who  was  then  to  pay  a  certain  proportion  of 
the  price.  The  vendors  were  to  procure  the  weighmaster^s 
return,  and  on  its  receipt  the  balance  became  due. 

The  plaintiffs  then  have  sold  a  quantity  of  iron,  and  the 
question  arises  as  to  how  the  condition  shall  be  performed 
which  will  enable  them  to  make  delivery  and  entitle  them 
to  demand  payment  from  the  vendee.  No  time  is  speci- 
fied, and  if  there  was  nothing  else  in  the  contract,  it 
would  undoubtedly  be  the  duty  of  the  vendors  to  make 
delivery  of  the  thing  sold  within  a  reasonable  time  and 
to  determine  whether  the  plaintiff  had  been  able  to  do  so, 
the  facts  and  circumstances  attending  the  transaction  would 
have  to  be  considered.  But  although  the  contract  specifies 
neither  month  nor  day,  nor  duration  of  time  within  which  or 
on  which  they  must  perform,  it  does  specify  the  manner  of 
doing  the  act  which  makes  performance  possible.  The  con- 
tract provides  for  "  prompt  shipment,"  and  it  is  this  condi- 
tion on  which  all  other  stipulations  hang.  So  the  plaintifb 
understood  it,  and,  as  we  have  seen,  they  alleged  as  a  condition 
precedent  to  the  right  of  action  that  they  "  promptly  shipped  " 
the  iron.  This  implies  expedition,  admits  of  less  delay  than 
would  be  permitted  under  a  covenant  to  act  merely  within  a 
reasonable  time,  and  in  effect  the  plaintiffs  interpret  it  as 
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meaning  "  directly  "  or  "  at  once.^  Such,  indeed,  was  their 
conduct.  The  contract  was  made  in  New  York  on  the  2d  of 
February,  1881,  and  the  plaintiffs  rely  upon  a  bill  of  lading 
sliowiiig  that  on  the  very  next  day,  at  Stettin,  iron  rails, 
answering  in  description  to  those  named  in  the  contract,  were 
put  on  board  a  vessel  chartered  for  New  York.  Therefore 
the  respondent's  contention  is  that  the  whole  condition  is  satis- 
fied, and  "  if  any  delay  tliereaf ter  occurred  to  the  prejudice 
of  the  defendant,  ho  must  look  to  the  ship  for  his  indemnity." 
The  last  position  fails  when  we  see  that  no  privity  existed 
between  the  defendant  and  the  vessel  or  its  master,  and  that 
his  only  contract  relation  was  with  the  plaintiffs.  The  solo 
object  of  prompt  shipment  was  to  secure  a  speedy  arrival 
for  delivery  in  New  York.  Until  then  the  goods  were  at 
plaintiffs'  risk,  and  only  then  could  the  defendant's  liability 
attach.  Before  that  event  happened  there  was  to  be  neither 
transfer  of  title  nor  transfer  of  possession.  It  is  quite  unim- 
portant to  inquire  how  it  might  be  as  between  the  master  of 
the  vessel  and  the  plaintiffs,  or  the  shipper,  one  of  whom 
may  be  assumed  to  be  the  owner,  and  the  other,  by  virtue 
at  least  of  the  bill  of  lading,  entitled  to  possession.  In 
the  case  before  us  it  is  more  reasonable  to  construe  the  con- 
dition of  prompt  shipment  as  a  precedent  to  delivery,  and 
so  relating  to  the  actual  commencement  of  the  voyage  that 
the  known  nnnavigable  condition  of  the  river  could  furnish  no 
excuse  for  the  delay.  The  defendant  was  entitled  to  such 
timely  delivery  as  would  follow  an  effective  shipment ;  in 
other  words,  to  an  exact  performance  by  the  plaintiffs  of 
their  contract  to  ship  and  deliver,  not  two  things  separ- 
able in  their  nature,  but  two  steps  to  a  single  end.  That 
involves  not  only  a  purpose  to  transport,  but  an  expecta- 
tion that  transportation  would  commence,  if  not  at  once, 
certainly  within  a  reasonable  time.  Shipment  cannot  be 
said  to  have  been  made  from  Europe,  when  the  port 
selected  had  no  passage-way  or  outlet.  Nor  can  it  be 
fairly  argued  even  that  the  iron  was  shipped  "  for  delivery  in 
New  York,"  if  it  was  apparent  to  the  shipper  that  the  vessel 
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coula  not  leave  the  docks  where  it  took  in  freight.  Some- 
thing more  than  shipment  was  bargained  for,  viz.,  prompt 
shipment  and  the  delivery  was  tc  be  within  such  time  as, 
dangers  ot  the  sea  oniy  excepted,  might  reasonably  follow, 
i^othing  less  couid  nave  been  in  the  minds  of  the  par  ics  than 
expedition,  or  immediate  and  effective,  or  beneficial  shipment 
as  ft  step  towards  delivery.  Payment  was  postponed  to 
delivery,  both  to  be  made  in  New  York.  The  sale  was  for 
shipment  irom  Europe,  altogether  at  the  vendors'  expense 
and  risk,  and  no  exception  was  provided  for  save  "  dangers 
of  the  sea,"  among  which  a  certain  and  safe  confinement  in 
port  is  not  included. 

In  iJimcan  v.  TopJia/m,  (8  Com.  B.  225),  the  order  was  for 
certain  goods  to  be  put  on  board  directly.  The  complaint 
alleged  an  order  for  goods  to  be  delivered  within  a  reasonable 
time,  and  the  plaintiff  failed  in  his  action  because  the  proof 
did  not  support  the  declaration,  it  being  held  that  "  a  reason- 
able time "  was  a  more  protracted  delay  than  "  directly." 
The  contract  here  goes  further.  "  Prompt  "  is  synonomous 
with  "  quick,"  "  sudden,"  ''  precipitate."  Indeed,  one  who  is 
ready  is  said  to  be  prepared  at  the  moment,  one  who  is  prompt 
is  said  to  be  prepared  beforehand.  Such  represents  the  con- 
dition of  the  plaintiffs.  Their  immediate  loading  of  the 
vessel  shows  that  they  were  prepared  beforehand,  but  if  their 
construction  of  the  contract  is  correct,  the  qualifying  word 
might  as  well  be  one  of  postponement  and  delay.  The  fault 
was  with  the  plaintiffs.  It  was  optional  with  them  to  ship 
from  any  port  in  Europe.  If  at  the  time  of  shipment  the 
plaintiffs  or  their  agents  knew  or  might  have  known  that 
detention  and  delay  at  the  place  of  shipment  and  before 
ground  could  be  broken  for  the  voyage,  were  unavoidable 
and  to  be  expected,  they  must  also  have  known  that  the 
delivery  could  not  be  made  as  contracted  for,  and  the  subse- 
quent tender  was  too  late.  It  was  not  a  "  prompt  shipment,^ 
and  the  defendant  was  not  bound  to  receive  the  cargo. 

It  is  now  contended,  however,  by  the  plaintiffs  that  the 
appellant  is  estopped  from  denying  that  the  rails  were  shipped 
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in  accordance  with  the  terms  of  the  contract.  This  might, 
under  somo  circumstances,  furnish  a  question  for  the  jury. 
It  cannot  be  said,  as  matter  of  law,  that  those  now  relied  on 
have  that  effect.  It  appears  that  the  usual  length  of  a  voyage 
from  Stettin  to  New  York  is  forty-nine  days.  On  the  first 
of  March  the  defendant  was  notified  by  the  plaintiffs  tliat  the 
100  tons  of  rails  sold  to  him  '*  are  shipped  *  *  *  from 
Stettin,"  but  the  date  of  sailing  was  not  given,  and  in  answer 
to  defendant's  inquiry  concerning  it,  the  plaintiffs  replied 
they  were  not  informed.  On  the  nineteenth  of  March  they 
told  him  the  bill  of  lading  was  dated  February  third,  but  that 
they  had  "  no  date  of  the  vessel's  sailing."  On  the  fourth 
of  M£.y  they  wrote :  **  According  to  New  York  Maritime 
Eegister,  the  Ger.  Bk.  *  Ferdinand  Brunn,'  with  100  tons 
rails  sold  to  you,  sailed  from  Stettin  April  sixth  for  New 
York."  Tha  vessel  arrived  at  New  York,  and  on  the  four- 
teenth of  June,  when  tendered  by  the  plaintiffs,  the  defendant 
in  writing  refused  to  receive  them,  saying  the  rails  were  not 
shipped  according  to  contract. 

TVe  find  nothing  in  these  letters  which  would  authorize  a 
court  to  say  that  the  defendant  had  waived  performance  by 
the  plaintiffs.  There  is  no  evidence  that  he  knew  the  circum- 
stances attending  or  causing  the  delay,  none  that  he  was 
informed  that  the  vessel,  when  loaded,  was  ice-bound,  nor  of 
its  detention  from  that  cause.  Moreover,  the  sole  act  relied 
upon  in  the  complaint  as  a  breach  of  the  contract  on  defend- 
ant's part,  a  refusal  to  accept  the  rails  tendered,  took  place, 
as  is  there  alleged,  and  is  admitted  in  the  answer  on  the 
fourteenth  of  June.  Then  the  plaintiffs  say  they  were 
ready  and  willing  to  deliver,  and  duly  tendered  the  goods, 
and  the  defendant  refused  to  receive  them.  If  I  am 
right  in  my  view  of  the  contract  he  was  under  no  obligation 

to  do  BO. 

I  have  not  overlooked  the  argument  of  the  plaintiffs,  by 
which  our  attention  is  directed  to  the  difference  between 
•* shipment"  and  "sailing,"  nor  failed  to  examine  the  defi- 
nitions and  decisions  upon  which  the  argument  is  founded. 
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Tlie  context  of  the  cases  cited,  however,  prevents  the  applica- 
tion of  the  decisions  to  the  one  hefore  us ;  and  while  the 
terras  are,  no  doubt,  well  defined,  there  is  no  definition  nor 
adjudged  case  which  implies  that  an  agreement  to  delivei 
goods  after  prompt  shipment  is  satisfied  bj  merely  placing 
them  on  board  a  vessel,  which,  although  it  should  weigh 
anchor  or  cast  off  moorings,  and  make  other  preparations  to 
depart,  could  not  for  a  considerable  period  of  time  —  in 
this  case  exceeding  the  customary  length  of  the  intended 
voyage  —  leave  the  spot  where  the  cargo  was  received.  Such 
a  shipment  would  he  colorable  and  deceptive.  If  it  answered 
the  letter  of  the  contract,  it  defeated  its  purpose.  It  would 
not,  in  fact,  be  the  inception  of  the  voyage,  and  the  burden 
of  showing  a  honafide  shipment  would  not  be  sustained.  In 
all  the  cases  referred  to  by  the  respondents,  the  obligation  to 
ship  at  or  within  a  certain  period  was  held  to  be  unper- 
formed, unless  the  ship  might  also  sail  at  or  within  the  time 
stated.  Nothing  else  would  be  beneficial  to  the  purchaser. 
The  evident  object  of  expressing  the  time  of  shipment,  as 
declared  in  those  cases,  was  to  provide  that  the  article  pur- 
chased should  come  forward  at  such  time  as  would,  in  the 
opinion  of  the  purchaser,  make  the  venture  profitable,  or  as 
to  time  of  arrival,  or  payment,  suit  his  convenience.  {Botoes 
V.  Shand,  2  Appeal  Cas.  [L.  K.]  455 ;  Alexander  v.  Vanderzee^ 
7  C.  F.  [L.  R]  630.) 

Another  class  of  cases,  also  cited  by  the  respondents,  shows 
that  when  goods  are  sold  and  are  to  be  delivered  on  board  of 
vessels,  either  provided  by  the  purchaser  or  by  his  appoint- 
ment, putting  on  board  is  a  good  shipment,  wliether  the  vessel 
is  in  condition  or  is  expected  to  sail  or  not.  {Fisher  v. 
Mtnoty  10  Gray,  260;  JV^ewhallv.  Vargas,  13  Me.  93, 105.)  The 
principle  on  which  these  cases  were  decided  is  not  involved 
here,  and  the  others  do  not  Igssou  the  strength  of  the  appel- 
lant's case. 

The  time  and  manner  and  place  of  shipment  might,  indeed, 
have  been  accepted  by  the  defendant  as  in  compliance  with 
the  contract,  and  whether  it  was  or  not,  and  whether  with  full 


r 


1887.]        Syracuse  Sayings  Baxk  v.  Holdbn  et  al.  415 


Statement  of  case. 


knowledge  of  the  facts  there  was  on  his  part  a  waiver  of  the 
strict  performance  of  the  conditiou  on  the  plaintiffs'  part,  were 
questions  for  the  jury.  The  trial  court,  therefore,  erred  in 
directing  a  verdict  for  the  plaintiffs. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

All  concur,  except  Kugeb,  Ch.  J.,  dissenting. 

Judgment  reversed. 


The  Syracusb  Savings  Bank,  Respondent,  v.  Erastus  F.  ioTTigl 
HoLDEN  et  al..  Appellants,  Annik  G.  Burton  et  al.,  '^^  *^' 
Sespondents. 

A  deed,  purporting  to  be  an  instrument  between  E. ,  of  the  first  part  and  C. , 
in  trust  for  three  infant  children  of  C,  **  with  power  to  sell  and  convey 
or  mortgage  without  the  appointment  of  a  guardian,  of  the  second  part,'^ 
conveyed  certain  premises  to  the  party  of  the  second  party,  '*  their  heira 
and  assigns,  forever."  There  was  no  other  reference  to  a  trust  or  power 
save  that  contained  in  the  first  clause.  Bdd.  that  the  three  infants  were 
the  real  beneficiaries  of  the  grant  that  the  land  passed  to  and  vested  in 
them  (IRS.,  728,  §§  47,  49),  subject  to  the  execution  of  the  power, 
which  was  a  general  trust  power  to  be  executed  solely  for  their  benefit, 
and,  therefore,  that  a  mortgage  on  the  land  given  by  C.  to  secure  a  debt 
of  her  husband  was  not  a  valid  execution  of  the  power  and  was  void. 

(Argaed  March  24, 1887  ;  decided  April  19,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourtli  judicial  department,  entered  upon  an  order 
made  at  the  April  Term,  1885,  which  reversed,  so  far  as  the 
appellants  were  concerned,  a  judgment  entered  upon  a  deci- 
sion of  the  court  on  trial  at  Special  Term.  (Reported  below, 
sui  nomine^  Syracuse  S^vgs.  Bk.  v.  Porter^  36  Hun,  168.) 

This  was  an  action  for  foreclosure.  The  defendants,  appel- 
lants, claimed  any  surplus  moneys  arising  on  sale  to  be  applied 
on  junior  mortgages  executed  to  them  by  Cornelia  H.  Burton. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Louis  Marshall  for  appellants.  The  instrument  in  ques- 
tion does  not  create  a  valid  express  tnist  under  the  statute  of 
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uses  and  trusts.  {Sf/r.  Savings  Bk.  v.  Porter^  36  Hun,  168.) 
It  created  a  passive  trust,  and  under  the  pi\)vi8ions  of  sections 
47  and  49  of  the  statute,  the  trust  intended  to  be  created 
becoming  nugatory  and  failing,  the  deed  is  to  be  considered 
as  though  it  were  made  directly  to  the  persons  in  whom  the 
right  10  the  possession  and  profits  was  intended  to  be  vested. 
These  persons  were  the  children  who  took  the  property,  sub- 
ject to  such  conditions  as  were  imposed  by  the  deed.  {Syr, 
Savings  Bk.  v.  Porter^  36  Hun,  168;  Perry  on  Trusts, 
§§  IS,  20 ;  Lewin  on  Trusts,  19 ;  Warvelle  on  Abstracts,  257; 
1  R.  S.  727,  §§  43, 49,  55 ;  Eawson  v.  Lampman,  5  N.  T.  456 ; 
White  V.  Douglass,  7  id.  568,  570 ;  N.  Y.  Dry  Dock  Co.  v. 
StiUman,  30  id.  174,  193,  194.)  The  trust  attempted  to  be 
created,  being  a  passive  trust,  the  title  went  directly  to  the 
children  who  were  named  as  cestuis  que  trusty  and  did  not 
remain  in  Mrs.  Howland.  {Downing  v.  Marshall,  23  N".  T. 
366,  379,  380;  N.  T.  Dry  Dock  Co.  v.  StUlman,  30  id.  174, 
194 ;  liawson  v.  Lampman,  5  id.  456 ;  Wright  v.  Douglass, 
7  id.  498.)  As  the  instrument  did  not  create  a  power  in 
trust,  and  the  title  to  the  land  was  vested  in  the  children, 
subject  to  the  execution  of  the  power  to  sell  and  mortgage, 
created  by  the  deed,  that  power  must  be  treated  as  a  power 
beneficial  to  the  donee,  and  she  was,  therefore,  empowered 
to  execute  the  mortgage  in  question,  without  regard  to  whose 
benefit  the  consideration  went.  {^Jennings  v.  Coriboy,  73 
N.  Y.  230;  White  v.  Hicks,  33  id. '383,  392;  Warner  v. 
Conn.  Mut.  L.  Ins.  Co.,  109  U.  S.  357.) 

Hancfx^  <6  Monroe  for  respondents.  An  express  trust  is 
not  created  by  the  deed  from  Mrs.  Howland  to  Cornelia  H. 
Burton.  (3  R.  S.  [7th  ed.J  2181,  §  55.)  It  creates  a  valid 
power  in.  trust  in  Cornelia  H.  Burton  to  manage,  sell,  convey, 
mortgage  or  rent  the  property  in  question  for  the  benefit  of 
the  cestuis  que  trustent,  (3  R.  S.  [7th  ed.]  21 82,  §  58 ;  Smith 
V.  Bowen,  35  N.  Y.  83;  Clark  v.  Jacobs,  56  How.  519; 
De  Puyster  v.  Clendennvng,  8  Paige,  295  ;  Trying  v.  De  Kay, 
9  id.  521;  5  Den.  646;  Hotchkiss  v.  Siting,  36  Barb.  38; 
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Eagerty  v.  Hagerty^  9  Han,  175.)  As  it  creates  a  general 
power  in  trust,  tlie  title  to  the  lands  in  question  subject  to 
the  execution  of  the  power  remains  in  the  grantor,  Mrs. 
Howland.  (3  E.  S.  [7th  ed.)  2182,  §  59 ;  Ford  v.  BehnonU 
7  Robt.  97-109;  Clark  v.  Crego,  47  Barb.  599-6 U;  51 
^.  Y.  646;  FeUowa  v.  Ileermaixa^  4  Lans.  230;  Heerrnana 
y,  Burt,  78  N.  Y.  259 ;  N.  Y.  D.  Dock  Co,  v.  StiUman,  30  id. 
174 ;  Blanchard  v.  Blanchard,  4  Hun,  287-290.)  Under  the 
statute  the  trustee  under  such  a  conveyance  as  this  takes  no 
title  or  estate  whatever  in  the  lands.  (3  R.  S.  [7th  ed.]  2182, 
§  68 ;  Smith  v.  Bowen,  35  N.  Y.  83 ;  Clarke  v.  Jacobs,  56 
How.  519;  Clarke  v.  Crego,  47  Barb.  599,  614;  Rv^sell  v. 
BusaeU,  36  N.  Y.  581 ;  Wetmore  v.  Porter,  92  id.  76,  83-85  ; 
Story's  Eq.  Jur.  §  400 ;  Anderson  v.  Van  Allen,  12  Johns. 
343;  People  v.  Open  Board,  etc.,  92  id.  98;  Williamson 
V.  Brown,  15  id.  354.)  The  deed  did  not  create  a  "  bene- 
ficial power."  (3  R.  S.  [7th  ed.]  2189,  §  79 ;  id.  2191,  §  90 ; 
id.  2205,  §  2;  Freedom  v.  Wagner,  49  Barb.  43,  54,  55; 
Dominick  v.  Michael,  4  Sand.  374-396 ;  3  R.  S.  [7th  ed.J 
2191,  §  90 ;  Clark  v.  Crego,  49  Barb.  599  ;  Van  Buskirk  v 
Eerrick,  65  id.  250;  Ilotchkiss  v.  Elting,  36  id.  38;  35 
N.  Y.  83;  73  id.  230-235;  Kinnie  v.  Rogers,  42  id.  531, 
Smith  V.  Bowen,  35.  id.  83 ;  Pussell  v.  Pubselt,  36  id.  581 , 
King  V.  Whaley,  59  Barb.  71,  78 ;  BlancJiard  v.  Blanchard, 
6  T.  &  C.  551.) 

Earl,  J.  Prior  to  March  14,  1867,  Henry  B.  Burton 
owned  certain  land  in  the  city  of  Syracuse,  subject  to  a  mort- 
gage,to  foreclose  which  this  action  was  brought,  and  on  that  day, 
through  the  medium  of  a  third  person,  he  conveyed  it  to  his 
wife  Cornelia  H.  Burton.  On  the  8th  day  of  July,  1876, 
6he,  without  any  consideration,  conveyed  the  land  to  Emily 
Howland,  lier  mother,  and  on  the  fifteenth  day  of  the  same 
month  Mrs.  Howland,  without  any  consideration,  conveyed 
the  land  by  a  deed  which  we  are  now  called  upon  to 
construe. 

The  deed  purports  to  be  an  instrument  between  Emily 
SioKKLfl — YoL,  LX.        53 
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Sowland  of  the  first  part  and  "Cornelia  H.  Burton,  wife  of 
Henry  B.  Burton,  of  Syracuse,  N.  T.,  in  trust  for  Annie  G. 
Burton,  Grace  Burton  and  Burr  Burton,  with  power  to  sell 
and  convey,  or  mortgage,  without  the  appointment  of  a 
guardian,  of  the  second  part ; "  and  it  grants  the  land,  with 
il  the  rents,  issues  and  profits  thereof,  to  the  party  of  the 
second  part  and  "  to  their  heirs  and  assigns  forever,"  to  have 
and  to  hold  the  same  to  the  party  of  the  second  part,  "  their 
heirs  and  assigns,"  to  the  sole  and  only  proper  benefit  and 
behoof  of  the  party  of  the  second  part,  "their  heirs  and 
assigns  forever."  There  is  no  other  reference  to  a  trust  or 
power  except  that  contained  in  the  first  clause  of  the  deed 
above  set  out.  After  this  conveyance  Mrs*  Burton  executed 
two  mortgages  upon  the  premises  to  secure  indebtedness  of 
her  husband. 

In  the  construction  of  this  deed  we  are  enjoined  by  statute 
"  to  carry  into  effect  the  intent  of  the  parties,  so  far  as  such 
intent  can  be  collected  from  the  whole  instrument,  and  is 
consistent  with  the  rules  of  law."  (1  R.  S.  748,  §  2.)  Both 
parties  agree  that  no  valid  trust  was  created  &s  no  trust  pur- 
pose was  specified  which  is  mentioned  in  the  statute 
authorizing  the  creation  of  express  trusts.  (1  R.  S.  729, 
§  55.)  A  mere  formal,  passive  trust  was  attempted  to  be 
created  which  the  statute  executes  by  vesting  the  title  in  the 
beneficiaries.  (§§  47,  49.)  They  also  agree  that  a  valid 
general  power  was  created  under  the  statute  defining  and 
regulating  powers  (1  R.  S.  732,  §§  74,  77),  and  we  will 
proceed  upon  that  assumption.  They  diflfer,  however,  as  to 
the  nature  of  the  power.  The  appellants  claim  that  no  ope 
but  the  grantee  of  the  power  was  interested  in  the  execution 
thereof,  and  that,  therefore,  it  was  a  beneficial  power  under 
section  79. 

"Whiie  the  deed  is  quite  informal  and  imperfect  in  the 
expression  of  the  intent  of  the  parties,  yet  we  think  sufficient 
appears  to  show  that  it  was  not  their  intention  that  Mrs. 
Burton  should  execute  the  power  for  her  own  benefit.  The 
conveyance  was  made  in  trust  for  the  three  persons  named, 
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who  were  the  children  of  Mrs.  Burton.  They  were  the  real 
beneficiaries  of  the  grant,  and  the  power  to  sell  and  convey, 
or  mortgage,  was  probably  given  because  they  were  infants, 
and  the  object  was  to  authorize  a  conveyance  of  the  land 
when  desired,  without  the  appointment  of  a  guardian  for  the 
infants,  and  thus  to  avoid  the  expense  and  delay  which  would 
ensue  if  the  land  were  required  to  be  sold  or  mortgaged  only 
by  a  compliance  with  the  statutes  regulating  the  sale  and 
mortgaging  of  the  lands  of  infants.  The  case  of  Jenninffs  v. 
Covihoy  (73  N.  Y.  230)  is  not  an  authority  for  the  contention 
of  the  appellants.  In  that  case  there  was  no  indication  what- 
ever in  the  will  that  the  power  to  sell  was  to  be  executed  for 
the  benefit  of  any  other  person  than  the  grantee  of  the 
power,  and  that  distinguishes  tliat  case  from  this.  Here  we 
find  a  satisfactory  indication  that  the  power  was  to  be  exe- 
cuted wholly  for  the  benefit  of  tlie  infants,  and  it  is,  therefore, 
as  claimed  on  their  behalf,  a  general  trust  power  under  section 
94  of  the  statutes,  and  the  land  passed  to  and  vested  in  the 
infants,  subject  to  the  execution  of  the  power.  (§§  47,  49, 
58  and  59.) 

Tlierefore,  the  mortgao^es  given  by  Mrs.  Burton  to  the 
appellants,  to  st^cure  the  debts  of  her  husband,  were  not  a 
valid  execution  of  the  power,  and  were  void. 

The  judgment  of  the  General  Term  should  be  affirmed, 
with  costs. 

AH  concur  except  Andrews,  J.,  taking  no  part. 

Judgment  affirmed. 


Hknbt  K.  S.  "Williams,  Kespondent,  v.  The  Mayor,  Aidbr- 
MBN  AND  Commonalty  of  the  Cnr  of  New  York, 
Appellant. 

The  grant  by  the  act  of  1818  (chap.  86.  Laws  of  1818),  to  the  city  of  Kew 
York  of  a  general  right  to  build  and  maintain  wharves,  piers  and  slins 
along  its  water  front,  and  to  take  their  use  and  produce,  carried  with 
it  the  right  to  occupy  and  possess  the  lands  of  the  State  under  water, 
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so  far  as  needed  for  the  construction  and  maintenance  of  the  wharves, 
the  city  was  at  liberty  to  build;  and  so,  it  involved  a  grant  of  so  much 
of  said  lands  as  the  wharves  would  occupy  if  the  city's  choice  of  loca- 
tion required  such  appropriation. 

The  only  restraint  upon  this  general  grant  and  the  ownership  involved 
was  the  limitation  of  exterior  lines,  beyond  which  the  authority  should 
not  go. 

The  grant  also  carried  with  it  an  easement  for  the  approach  of  vessels  to 
the  wharves  over  the  grantor's  land  under  water  lying  in  front.  That 
easement  the  State  could  not,  by  its  own  sole  action,  take  away  without 
awarding  adequate  compensation. 

The  effect  of  the  act  of  1857  (chap.  763,  Laws  of  1857),  which  moved 
the  wharf  or  bulk-head  line  on  the  Hudson  river  front  further  into  the 
stream  to  what  is  known  as  *'  the  harbor  commissioners'  line,''  was  to 
give  to  the  city,  under  its  general  right  of  building  wharves,  authority 
to  locate  them  upon  the  land  of  the  Stace  under  water  at  the  new  line, 
with  the  right  to  fill  up  and  occupy  the  space  up  to  the  new  line. 
The  establishment  of  the  new  line,  therefore,  carried  with  it  a  surrender 
by  the  State  to  the  city  or  its  grantees  or  the  upland  owners,  of  its  land 
under  water  behind  the  new  wharves,  whenever  they  should  be  con- 
structed and  the  said  land  filled  up. 

In  1858  and  1859,  the  city  being  the  owner  of  uplands,  in  front  of  -wliich 
the  harbor  commissioners'  line  had  been  so  established,  executed  con- 
veyances to  W.  «fe  T. ,  each  of  which  described  the  property  conveyed  as 
•'all  that  certain  water  lot  or  vacant  ground  and  soil  under  w^ater,  to 
he  mads  land,  and  gained  out  of  the  Hudson,  *  *  »  and  so  much 
thereof  as  has  already  been  made  and  gained  "  in  front  of  said  uplands, 
"  with  the  estate,  right,  title  and  interest"  the  city  had  *'  or  may  law- 
fully claim  in  the  premises,"  etc.,  and  the  right  of  wharfage  accruing 
from  that  part  of  the  *'  exterior  line  of  said  city  lying  on  the  w^esterly 
side  "  of  the  granted  premises.  The  grantees  covenanted  to  build'the  new 
wharves  or  bulk-heads  and  such  streets  as  ran  through  or  should  be  laid 
out  on  the  premises;  this  covenant  they  performed  and  filled  in 
the  space  up  to  the  new  wharves.  Held,  that  the  city  had  power  to 
make  the  grants;  that  the  grantees  became  owners  under  them  of  the 
newly  made  land,  as  well  as  that  already  "gained"  at  the  date  of  the 
deeds,  and  also  owners  of  an  easement  for  the  approach  of  vessels  in 
front  of  their  whai'ves,  both  as  against  the  city  and  the  State;  and  that. 
iherefore,  the  plaintiff  who  succeeded  to  the  title  of  W.  &  T.,  and 
whose  land  will  be  taken  away  and  his  wharf  right  destroyed  by  the 
new  line  and  structures  of  the  dock  department,  was  entitled  to 
compensation. 

The  distinction  between  the  rights  of  the  city  under  said  acts,  and  the 
riirhts  of  private  proprietors  pointed  out. 

Vn,  Zandt  v.  }fayor,  etc.  (8  Bos.  375);  (/mUd  v.  //.  H.  B.  R  Co.  (6  N.  Y. 
522),  distinguished 
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The  deeds  from  the  city  each  contiiined  a  reservation  of  "  such  streets  as 
now  are  or  hereafter  may  be  laid  out  tlii'ough  the  premises  "  granted. 
U  ^viras     c^laimed  that  a  new  street  was  laid  out  by  tb6  department  of 
docks,     under  the  act  of  1871  (chap.  574,  Laws  of  1871),  two  huDdred 
«tti<I  fift^'  feet  wide  and  covering  all  the  land  between  the  old  bulk  head 
Wne  a.rx.c^  the  dock  department  line.     Held,  that  said  department  had  no 
auth-or-i^y  to  lay  out  streets,  and  so  the  case  was  not  brought  within  the 
reservi^-tiion 
It  aeern^^    t^Yie  ajants  from  the  State  to  the  city  were  not  without  considera- 
tion   ci.:EB^'n]ay  not  be  considered  simply  as    gifts.      The  duty  which 
devol^w-^d  upon  the  State  of  caring  for  New  York  harbor  and  lining  it 
^itli    clocks  and  piers  it  imposed  upon  the  city  and  the  citizens,  and 
eacli     ^r^'ant  made  was  in  aid  of   the  expenditures  involved  in  the 
perf  oimaance  of  that  duty 

CAjgiae^  March  23,  1887,  decided  April  19, 1887) 

A.:^i»^^L  from  judgment  of  tlie  General  Term  of  the  Supreme 
Cowi-t;  in  the  first  judicial  department,  entered  upon  an  order 

iiia<ie  the  first  Monday  of  October,  1985,  directing  judgment 

in  favor  of  plaintiff  upon  a  case  submitted  under  section  1279 

of  tHo  Code  of  Civil  Procedure, 
^l^tintiff  claimed  damages  for  the  alleged  unlawful  appro- 

pria.ti<)n  of  his  property  and   property  rights  by  the  city 

thro VI gh  its  department  of  docks. 

-t^laintiff  claimed  title  under  two  deeds  from  the  city  of 
^^"^^v-  York  known  as  the  Williams  &  Towie  deeds,  to  a 
P*^o^  of  land  formerly  under  water  in  the  Hudson  river, 
lying'  between  Twenty  fifth  and  Twenty  sixth  streets,  bounded 
®^^'*^^rly  by  the  westerly  line  of  Thirteenth  avenue,  and  westerly 
^T  'tl^e  bulk  head  line  established  by  chapter  763,  Laws  of  1 857, 
^^^^^v-n  as  the  harbor  commissioners'  line.  Plaintiff's  pre 
oeoossors  in  title  erected  a  wharf  along  the  front  of  the 
pr^rnises  upon  said  line  and  filled  in  back  of  it.  The  premises 
^ere  used  by  them  and  plaintiff  as  a  lumber  yard.  Under  the 
^'^  CCliap.  574,  Laws  of  1871),  and  in  compliance  with  a 
^^^u  i  rement  of  the  board  of  the  department  of  docks  of  said  city, 

"^  State  executed  to  the  city  a  grant  of  the  right  and  property 

^    ^         people  of  the  State  in  and  to  the  land  under  water  along 

^  n^xidson  river  used  and  taken  by  said  board  for  the  construe- 
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tion  of  wharves,  docks,  piers,  bulk-heads,  etc.,  under  said  act, 
the  westerly  boundary  of  the  grant  being  the  new  bulk-head 
line  established  in  pursuance  of  said  act.  The  plan  adopted  by 
the  said  board  required  the  construction  of  a  permanent  river 
wall  in  front  of  the  premises  claimed  by  plaintiff  "so  far 
outside  of  the  existing  bulk-head  as  to  give  a  new  street  250 
feet  wide"  with  a  pier  extending  therefrom  into  the  river. 
In  1881,  the  department  of  docks  commenced  to  carry  out  the 
plan  by  building  the  pier  and  driving  piles  in  front  of  plaintiff's 
wharf,  thus  preventing  access  thereto  by  the  river. 
Further  facts  appear  in  the  opinion. 

Frank  A,  Irish  for  appellant.  Chapter  121  of  the  Laws 
of  1855  did  not  confer  upon  any  individual  or  body  of  indi- 
viduals, whether  riparian  owners  or  not,  wlio  had  no  prior 
grants,  power  to  fill  out  or  appropriate  any  ungranted  land 
under  water  within  the  bulk-head  lines.  {People  v.  N.  Y,  <& 
S,  I,  Ferry  Co.y  68  N.  Y.  71.)  Nor  was  such  power  conferred 
by  chapter  763  of  the  Laws  of  1857.  {People  y,  Vanderhilt^ 
26  K  Y.  287  ;  68  id.  71.)  The  exterior  streets  or  bulk-heads 
and  the  piers  projecting  therefrom,  and  the  slips  or  basins 
formed  by  such  piers  and  streets  required  or  permitted  by  the 
chartere  and  statutes  to  be  built,  are  all  public  wharves  and 
slips,  the  same  as  the  public  streets  of  the  city.  {Comers  of 
PUoU  V.  Clark,  33  K  Y.  251,  26i,  265  ;  Radway  v.  Briggs^ 
37  id.  256,  258;  TayUyr  v.  Atlantic  Mut  Ins.  Co.,  id.  275, 
283,  284 ;  In  re  N,  Y.  6%  etc.,  R.  R.  Co.,  77  id»  248,  257 ; 
Marshall  v.  Ouion,  11  id.  461,  471 ;  Comers  of  Pilots  v.  Frie 
R,  Co.,  5  Twob.  3S1,  382;  TaxjlorY,  Beebe,  3  id.  262,  268; 
People  V.  Mallory,  46  How.  281 ;  2  T.  &  C.  78 ;  Mayor  ▼. 
If.  Shorey  etc.,  Ferry  Co.,  55  How.  155.)  It  was  competent  in 
the  grant  to  Williams  &  Towle  for  the  parties  to  mutually 
covenant  that  everything  in  the  instruments  should  be  limited 
to  tlie  city's  existing  interest,  and  tlie  defendant  is  not 
estopped  by  anything  in  said  grants  from  showing  the  plain- 
tiff's want  of  title  to  the  strip  in  question  or  to  the  wharfage 
arising  therefrom.      {Langdon  v.  Mayor ^  etc.,  93  N.  Y.  129, 
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150  ;  Ttawle  on  Cov.  Tit.  [3d  ed.]  404,  note  417;  Hermann 
on  Est.  [ed.  of  1886]  784,  785,  82ft-828 ;  Douglas  v.  Cruger, 
80,  1-^,  19;  Nat,  F.  Im,  Co,  v.  McKay,  5  Abb.  Pr.  [N,  S.] 
445,  4ro4;  Sparrow  v,  Kingman^  1  N.  Y.  247  ;  Gee^^,  Moore^ 
14  Cal.  472;  Pike  v.  Oalvin,  29  Me.  183;  Bell  v.  Twilight, 
26  ISr.  11.401;  Lownsdale  v.  Portland,  1  Ore.  381,  395; 
Oibsc^TM.  V.  CJumteau^  39  Mo.  536 ;  Van  Rensfidaer  v.  Kearney^ 
11  How.  297;  French  v.  5/?d7MJ(5r,  21  How.  [D.S.J  228; 
JacJcsan  v.  Wright^  14  Johns.  193 ;  Jackson  v.  Bradford, 
4  ^V^end.  619  ;  Jackson  v.  Hubble,  1  Cow.  613,  616  ;  Cramer 
V.  JS^nton,  64  Barb.  522 ;  J.Z&;i  v.  Siyxoard,  5  Me.  227 ; 
Partridge  v.  Patten,  33  id.  483  ;  Sweetzer  v.  Lowell,  33  id. 
44:6  ;  Uarriman  v.  G'^ray,  49  id.  537  ;  Robertson  v.  Wilson, 
38  INT.  II.  48,  52;  2>oa;i<?  v.  WiUcutt,  5  Gray,  328,  333; 
Gom^tock  V.  xJ/Tii^A,  13  Pick.  116  ;  6Vrf/M?^  v.  Palmer,  29  Wis. 
226,  S4r7;  7?ea^^  v.  Whittemore,  60  Mo.  479;  J5rt^C(5  v.  Z>dJo, 
99  111.  372;  Sanford  v .  Srinford,  IZo  Mass.  3l4 ;  iJe^j^jr  v. 
Shocih^  13  Mo.  365  ;  Blanchard  v.  Brooks,  12  Pick.  47,  66; 
MilZ43T^  V.  Swing,  6  Cusli.  34 ;  Morrison  v.  ITiZ/fon,  30  Cal. 
34:4:  ;  Cadiz  v.  Majors,  33  id.  288 ;  Oraham  v.  Oraham,  55 
Ind.  23  ;  ^;/<9ri  v.  7/(?Z^n,  20  Pick.  458  ;  Frank  v.  Darst, 
^^  111.  304.)  The  plaintiff  can  make  no  claim  with  respect  to 
^he  strip  between  Thirteenth  avenne  and  the  bulk- head  line, 
*^®^^^ii.se  he  is  bound  by  the  covenant  in  the  grants  to  permit 
It  to  "be  taken  for  the  purpose  of  a  street  by  the  defendant 
"^ifhout  compensation.  {Langdon  v.  Mayor,  etc.,  93  N,  Y. 
^^^  ;  Coffee  V.  Scott,  Ct.  of  App.,  June,  1886,  not  reported 
I^^ws  of  1870,  chap.  383,  §  34;  Laws  of  1871,  chap.  574,  §  6 
^^3  of  1884,  chap.  517;  Laws  of  1882,  chap.  410,  §  712, 
-^^^^n^^son  V.  Gregory,  4  Johns.  81 ;  Dygert  v.  Matthews,  11 
^f  ^a.  35  ;  Rose  v.  Bunn,  21  N.  Y.  274  ;  French  v.  Carhart, 
^  ^^-  06;  Putnam  v.  Stewart,  97  id.  411 ;  Groat  v.  Moak, 
^*  ^  J.  115 ;  riart  v.  Connor,  25  Conn.  331  ;  Thurston  v.  Mas 
^^o'i,  9  Dana  [Ky.J  228;  TuUley.  Walker,  46  Me.  280: 
"^^^^^^i^  V.  Morse,  51  id.  497 ;  Van  Ohlen's  App.,  70  Penn  St. 
^^  I  G^olloway  \.  Wilder,  26  Mich,  97)  The  plaintiffs  claim, 
^^i*  the  grants,  to  the  title  and  right  of  possession  and  occu- 
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pancy  for  private  purposes  of  the  strip  between  Tliirteeiitli 
avenue  and  the  bulk-head  line  of  1857  cannot  be  upheld, 
because  to  do  bo  would  make  Thirteenth  avenue  an  inside 
street  and  thus  completely  destroy  the  eflfect  of  the  act  of  1837, 
which  lays  it  out  as  a  public  exterior  street  or  wharf.  {Peo- 
ple V.  ZamMer,  5  Denio,  9  ;  Barclay  v.  HoweUy  6  Peters,  499, 
512;  JVew  Orleans  v.  United  States,  10  id.  662,  717;  Wooti 
V.  San  Franeiscoj  4  Cal.  190 ;  Godfrey  v.  Alton,  12  III.  29  ; 
Balliett  v.  CommomoeaUh,  17  Penn.  St.  509  ;  Stetson  v.  Ban- 
gor, GO  Me.  313 ;  Ilohohen  Land  Co.  v.  Iloboken,  30  N.  J. 
540;  Jersey  City  v.  Morris  Can.  Co.,  12  N.  J.  Ecj.  G4; 
Lochwood  v.  R,  R.  Co.^  37  Conn.  387 ;  Peck  v.  Providence 
S.  K  Co,,  8  E.  I.  353 :  Kennedy  v.  Jones,  II  Ala.  63.) 

James  C.  Carter  for  appellant.  No  permission  to  a  npanaa 
owner  to  fill  up  and  occupy  land  under  water  in  front  of  his 
premises  is  contained  in  the  harbor  commissioners'  acts,  and 
none  can  be  implied.  {Peoj?le  v.  JV,  Y.  db  L.  I.  Ferry  Co,, 
7  Hun,  105  ;  68  N.  Y.  71.)  Plaintiffs  claim  for  compensiitioii 
for  an  alleged  taking  or  destruction  of  a  right  to  wharfage 
has  no  foundation.  lie  had  no  such  right.  Wharfage  is  a 
right  which  can  have  no  existence  discoimected  from  Jand. 
{Ooxdd  V.  //.  R,  R.  R,  Co,,  6  N.  Y.  622.)  The  sovereign, 
as  the  owner  of  the  land  under  water  in  front  of  riparian 
proprietors,  can  fill  it  up  and  improve  it  as  he  may  think  fit, 
without  giving  any  ground  of  complaint  to  such  proprietors. 
{GoiOd  V.  H.  R.  R^R,  Co,.  6  N.  Y.  522 ;  Barney  v.  Keokuk, 
94  TJ.  S.  324.)  Whoever  asserts  that  the  sovereign  has 
surrendered  or  impaired  its  title  to  its  own  lands,  more 
especially  those  over  which  absolute  control  in  the  sovereign 
is  requisite  in  the  discharge  of  the  most  important  public 
functions,  can  sustain  his  assertion  oniy  by  pomting  to  the 
express  and  unequivocal  language  of  the  sovereign  contained 
in  some  deed  or  statute.  {Mayor,  etc,  v.  O,  (&  Penn.  R.  R. 
Co.,  26  Penn.  355,  360 ;  Monongahela  Nav.  Co,  v.  Coons,  ft 
W.  &  S.  101, 113 ;  Hagan  v.  Ca^nphell  8  Porter  [Ala.l,  9,  25 ; 
TownsendY.  Brown,  4  Zab.  80,  87 ;  Stevens  v.  P.  cfe  N.  R,  i?. 
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Oo.y  34  K  J.  632,  634;  Chas.  JRiver  B'dg.Y.  Warren  B'dg., 
11  Pet.  420,  644-549  \  D,  i&  P.  i?.  R.  Co.  v.  Litchfield, 
23  How.  66,  88 ;  IT&wiown  v.  Com'ra,  100  TJ.  S.  561 ; 
BinffhamUm  B'dg,  3  Wall  51,  75 ;  MiOa  v.  St.  Clair 
Co.^  8  How.  679 ;  Perrim  v.  Can.  Co.,  9  id.  177 ;  Buikr  v. 
Fe?imyhania,  10  id.  414 ;  li.  R.  Co.  v.  R.  R.  Co.,  13  id.  78 ; 
Bh  of  Ohio  V.  Knoap,  16  id.  376 ;  R.  R.  Co.  v.  U.  S.  92 
U.  S.  741 ;  Dermot  v.  /Sifa^,  99  N.  T.  lol,  107.) 

Albert  A.  Boardman  for  respondent.  Tlie  corporation  at 
the  time  of  the  delivery  of  the  Williams  &  Towle  deeds  had 
full  power  to  grant  the  right  to  construct  a  wharf  on  the  lino 
of  solid  filling  known  as  the  harbor  commissioners'  lino,  and 
the  right  to  collect  the  wharfage  accruing  therefrom  in  per- 
petuity, though  the  land  under  water  on  which  the  wharf 
was  built,  and  the  land  under  water  exterior  thereto  belonged 
to  the  State.  (Act  of  1798,  §§1,  2;  Act  of  1813,  §§  220- 
225;  Yalentine's  Laws,  1286,  1292,  1294;  21  Blatchf. 
198-202;  Laws  of  1855,  chap.  121,  §  2;  Laws  of  1857,  chap. 
763;  Met.  Bd.  of  Works,  5  L.  R.  [Eng.  &  It.  App.]  418.) 
An  easement  for  access  to  the  plaintiffs  wharf  over  the 
adjacent  land,  under  water  of  the  State,  passed  under  the 
WilUams  &  Towle  deeds  by  necessary  implication.  {Langdon 
V.  Mayor,  etc,,  93  N.  T.  129 ;  Smith  v.  City  of  RocJiester, 
92  id.  477;  Van  Zandt  v.  Mayor,  etc.,  8  Bosw.  375.)  The 
uniform  policy  of  the  State  in  making  grants  of  land  under 
water  has  been  to  protect  the  rights  of  adjacent  proprietors. 
[Mayor,  etc.  v.  Eart,  95  N.  T.  457 :  Bell  v.  Goff,  2  Zab.  677.) 
By  the  construction  of  the  plaintiffs  wharf  on  the  harbor 
commissioners'  line,  under  the  authority  of  the  legislature 
and  the  Williams  &  Towle  dceds^  ho  acquired  an  absolute 
and  indefeasible  riglit  to  the  wharfage,  and  it  was  beyond  the 
poWer  of  the  legislature  to  authorize  the  corporation  to 
derogate  from  its  own  grant,  by  shutting  off  the  wharf  from 
the  river,  and  putting  another  wharf  in  front  of  it  for  its 
own  use  and  profit.  Any  law  purporting  to  give  such 
authoritv  to  the  citv  would  be  in  violation  of  the  State  and 
SicKifiLs — Vol.  LX.        54 
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federal  Oonstitutious.     (State  Const.,  art.  1,  §  7 ;  Schouler  j 

on  Pers.  Prop.,  25 ;  Buccleuch  v.  Met  Bd,  of  Worksy  L.  R.  i 

5  Eng.  &  Ir.  App.  418;  Moore  v.  G.  S.  B.  10  E.  Com.  L.     *       | 
Cas.  [X.  S.]  46;  Becket  v.  Met.  li.  Co.,  L.   R  3  C.  P.  82;  ' 

(7.    R.    Bdg.    Co.    v.    Warren  Bdg.  Co.,  7  Pick.  341,    11  I 

Pet.  420  )     The  State  lias  not  questioned  the  plaintiff's  title,  j 

nor  lias  the  legislature  authorized  the  city  to  set  up  the  title  | 

of  the  State  against  the  plaintiff.     Until  it  does  so  the  city  I 

must  treat   the   plaintiff  as  the  owner  of  the  land  in  fee.  i 

(  Wetmorev.  At  WJiite  Lead  Co.,  37  Barb.  95.)  The  language 
used  in  the  Williams  &  Towlo  deeds  did  not  create  a  valid 
ex(*eption  in  respect  to  streets  not  laid  out.  A  mere  reserva- 
tion of  an  easement  in  streets  not  laid  out,  or  a  mere  covenant 
on  the  part  of  the  grantees  to  open  such  streets  when  laid, 
would  not  prevent  the  passage  of  the  title  to  the  land.  {Lang- 
don  V.  2Iai/or,  etc.,  93  N.  Y.  149  ;  Washb.  on  R.  Prop.  [4th  ed.] 
440,  par.  06 ;  Sheppard's  Toucli.  79 ;  Speck  v.  Stone,  4  PicL 
54 ;  Cutter  v.  Tuft,  3  id.  72 ;  Greenl.  Cruise  Dig.  27 J,  note 3; 
Gould  on  Waters,  §  119.)  As  the  legislature  has  not  conferred 
upon  any  one  power  to  change  private  bulk-heads  and  wharves 
into  public  bulk-heads  and  wharves,  without  the  consent  of  the 
owners,  no  one  can  interfere  with  the  plaintiff's  exclusive 
enjoyment  of  his  wharf.  {Kean  v.  Stetson,  5  Pick.  492; 
Dutton  V.  Strong,  1  Blackf .  23  ;  Vandewater  v.  City  of  JV.  Y,, 
2  Sandf .  258, 260 ;  Wetmore  v.  Brooklyn  Oas-Light  Co.,  43  N. 
Y.  390,  892 ;  People  v.  Eela^,  38  Barb,  272  ;  Rogers  v,  Jmes, 
1  Wend.  261 ;  QmOd  v.  II.  R.  R.  R.  Co.,  6  N.  Y.  522 ;  PeopU 
v.  TitibiU,  19  id.  523 ;  People  v.  Vanderhilt,  26  id.  287 ;  PeopU 
V.  N.  T.  &  S.  I.  F.  Co.,  68  id.  78 ;  Bogert  v.  HaigU,  20  Barb. 
251;  Thompson  v.  Mayor,  etc.,  11  N.  Y.  115;  Heaney  v. 
Eeaney,  2  Den.  625;  Swords  v.  Edgar,  59  K  Y.  81.)  The 
banks  of  public  rivers  are,  with  us,  the  private  property  of 
the  adjacent  owners  as  fully  as  their  other  lands,  except  only 
where  they  are  crossed  by  public  highways  leading  to  the 
stream.  {Rale  de  Jure  Maris  [73  Harg.  ed.] ;  BlundeU  v. 
CatteraZl,  5  B.  &  A.  268;  People  v.  Lambier,  6  Den.  9; 
Wetmore  v.  At  White  Lead  Co.,  37  Barb.  94.) 


J 


r 


1887.]  W11J.TAM8  V.  Mayor,  Exa,  of  N.  Y.  427 

Opinion  of  the  Court,  per  Fivch,  J. 

Finch,  J.     Since  the  rights  of  the  plaintiff  depend  upon 
deeds  given  by  the  city  to  his  predecessors,  in  1S58  and  1859, 
and  which  it  is  said  purported  to  convey  what  the  corporate 
grantor  did  not  possess,  and  riglits  whicli  remained  vested  in 
the  State,  it  will  be  the  most  natural  route  to  a  conclusion  if 
we  start  with  the   inquiry  what   rights   the   city  possessed 
derived  from  the  State  at  the  instant  of  those  conveyances. 
Before  1857  the  city  owned  the  upland  covered  by  tliese 
grants,  and  which  bordered  on  tlie  river,  to  a  line  which  is 
now  the  west  line  of  Thirteenth  avenue.     The  process  by 
which  it  became  sucli  owner  is  not  inunediately  material, 
since  its  title  and  that  of  its  grantees,  thus  far,  is  not  here  in 
dispute.     The  land  had  a  water  front,  and  the  city  was  a 
riparian  proprietor,  but  with  much  wider  rights  than  simply 
attached  to  it  in  that  character.    The  State  had  granted  to  the 
city  by  several  earlier  acts,  but  notably  by  the  act  of  1813 
(2Eev.  Laws,  p.  431,  §§  230, 227, 228 ;  Laws  of  1806,  chap.  126, 
§  1),  a  general  right  to  build  and  maintain  wharves,  piers  and 
slips  along  the  water  front  wherever  the  municipality  should 
choose.     This  general  grant  had  at  the  time  no  limitation 
upon  the  original  choice  of  location.     It  carried  with  it  neces- 
sarily, and  was  surely  intended  so  to  do,  at  least  two  incidental 
and  subsidiary  rights,  because  inevitably   involved   in   the 
tenns  and  character  of  the  grant.    One  of  these  was  to  occupy 
and  possess  the  lands  of  the  State  under  water  so  far  as 
needed  for  the  construction  and  maintenance  of  the  wharves 
which  the  city  was  at  liberty  to  build.    It  needed  no  authority 
from  the  State  to  erect  wharves  on  its  own  land ;  what  it  did 
need  was  a  right  to  build  them  on  land  under  water  owned 
hy  the  State,  and  safety  and  protection  for  them  when  built. 
The  sovereign  began  by  granting  to  the  city  belts  of  its  land 
along  the  water  front.     The  Dongau  charter  granted  the  strip 
between  high  and  low  water ;  the  Montgomerie  charter  one 
of  four  hundred  feet  extending  out  beyond  low  water,  and 
which,  in  1807,  was  extended  northerly  to  accommodate  the 
growth  of  the  city  in  that  direction.     But  at  least  as  early  as 
1801  another  process  began  by  giving  to  the  city  the  grant 
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of  a  general  power  to  build  and  maintain  wharves.  (Lawb  of 
1801,  chap.  129.)  In  1S06  (chap.  126)  the  right  was  granted 
"  to  cause  piers  to  be  sunk  in  such  places  and  manner  as  they 
shall  think  eligible  between  the  Whitehall  slip  and  the  east 
side  of  the  Exchange  slip,"  *  *  »  «  ^^^  ^iso  at  their  own 
expense  to  cause  such  and  so  many  other  public  basins  to  be 
formed  and  completed  in  said  city  as  they  may  deem  neces- 
sary for  the  trade  thereof,  and  to  take  to  their  own  use  the 
shippage  or  wharfage  arising  from  the  same."  The  act  of 
1813  was  broader,  and  seems  to  have  been  a  substantial 
re-enactment  of  the  act  of  1801.  It  provided  "  that  it  shall 
be  lawful  for  the  mayor,  aldermen  and  commonalty  of  the 
said  city,  in  common  council  convened,  to  lay  out  wharves 
and  slips  in  the  said  city  whenever  and  wherever  they  shall 
deem  it  expedient."  I  have  no  means  at  hand  of  ascertaining 
precisely  at  what  date  the  western  line  of  the  citj-'s  bulk-heads 
passed  the  limits  of  the  four  hundred  feet  and  occupied  the 
land  of  the  State  lying  under  water,  although  one  of  the  maps 
used  on  the  argument  shows  that  the  line  at  some  points  had 
already  been  passed  when  the  revision  of  1813  was  made; 
but  that  event  might  easily  occur,  and  did,  in  fact,  occur, 
since  the  westerly  bounds  of  the  city  ran  to  the  west  line  of 
the  State  in  the  Hudson  river.  The  authority  thus  given 
being  commensurate  with  the  municipal  limits,  involved  a 
grant  of  so  much  of  the  land  of  the  State  under  water  as  those 
wharves  would  occupy  if  the  city's  choice  of  location  required 
such  appropriation.  This  right  was  tantamount  to  an  owner- 
ship. It  embraced  the  entire  beneficial  interest,  and  was 
inconsistent  with  any  title  remaining  in  tlie  State.  The 
wharf  when  built  completely  occupied  the  land  under  water, 
and  might  be  built,  if  need  be,  of  stone  and  earth.  All  use 
for  the  floating  of  vessels  disappeared,  so  far  as  it  occupied 
the  water.  The  new  and  substituted  use  created  by  the  city 
or  its  grantees  belonged  wholly  to  them,  for  the  entire  benefit 
in  the  form  of  shippage,  wharfage  and  cranage,  was  given  to 
them.  There  was  never  any  restraint  put  upon  this  general 
grant,  and  the  ownership  involved  where  the  plans  carried 
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the  wharves  on  to  the  State's  land  in  the  stream,  except  the 
limitation  of  exterior  lines  beyond  which  the  authority  should 
not  go,  or  that  imposed  by  general  plans  agreed  upon  by 
both  parties. 

But  this  general  grant  of  authority  to  build  wharves  and 
take  their  use  and  product  involved  another  right.  We 
decided,  in  Langdon  v.  Mayor ^  etc.  (93  N.  Y.  129),  that  a 
wharf  ri^ht  so  implied  a  right  of  approach  for  vessels  that  its 
grant  carried  with  it  an  easement  for  such  approach  over  the 
grantor^s  land  under  water  iying  in  front  The  act  of  1813 
folly  recognized  and  protected  that  easement.  It  in  terms 
forbade,  after  the  city  had  located  its  dock,  any  filling  or  the 
erection  of  any  structure  in  its  front,  and  so  by  its  own  act 
incapacitated  itself,  without  the  assent  of  its  grantee,  from 
destroying  or  obstructing  the  easement  p^iven.  So  that  when 
the  State  granted  to  the  city  wharf  rights  which  might  extend 
into  the  deep  water  covering  its  own  land  it  granted  two 
things :  property  in  the  land  covered  by  the  wharf  and  occu* 
pied  by  it  and  an  easement  for  approach  of  vessels  in  its  front. 
That  easement  the  State  by  its  own  sole  action  could  not  take 
away  or  destroy  without  awarding  adequate  compensation. 
To  say  the  contrary  would  be  to  declare  that  after  the  city, 
under  its  authority  from  the  State,  has  completed  its  entire 
system  of  wharves  and  piei*s  at  a  cost  of  millions,  the  State 
may  yet  destroy  it  aB,  m  violation  of  its  own  self  imposed 
prohibition,  by  building  in  front  on  its  own  land  under  water 
obstructing  docks  or  walls. 

But,  in  1857,  a  new  agreement  was  made  between  the 
State  and  the  city.  I  call  it  such,  because  it  was  that  both  in 
fact  and  in  legal  effect.  It  was  preceded  by  an  act  of  1855 
(Chap.  121),  a  preamble  to  which  recited  that  it  was  repre- 
sented that  the  harbor  had  become  obstructed  by  the  erection 
of  piers,  wharves  and  bulk-heads,  and  that  grants  to  occupy 
land  under  water  had  been  made,  and  "  are  liable  to  be  made," 
without  sufficient  knowledge,  and  then  appoints  a  commission 
to  ascertain  all  the  facts  and  advise  as  to  a  new  exterior  line 
and  a  plan  of  construction,  and,  in  the  meantime,  to  prevent 
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furtiief  injury,  forbade  any  new  grants  of  land  under  water 
either  by  the  commissioners  of  the  land  office  or  the  common 
council.  The  ultimate  result  of  that  commission  was  the  act 
of  18575  which  moved  the  wharf  or  bnlk-head  line,  at  the 
locality  here  in  question,  about  eighty  feet  further  into 
the  stream  and  located  there  the  exterior  wharf  line  fronting 
on  the  water.  The  city  accepted  this  change.  Practically 
this  enactment  operated  upon  the  existing  restrictions  as  to 
exterior  lines  and  gave  the  city,  under  its  general  right  of 
building  wharves,  authority  to  locate  them  upon  the  land 
of  the  State  under  water  at  the  new  line.  The  same  conse- 
quences followed,  as  it  respected  the  city's  right  to  the  land 
under  water  occupied  by  the  new  wharves  and  piers  and  the 
new  easement  of  approach  in  their  front.  But  this  change 
had  another  effect.  There  was  left,  in  the  execution  of  the 
plan  agreed  upon  by  the  city  and  the  State,  open  water  and 
land  under  it  in  front  of  the  former  bulk-head  and  extending 
to  the  new  wharf  line  known  as  the  harbor  commissioners' 
line.  Upon  that  line,  and  extending  back  from  it,  the  act 
of  1857  contemplated  the  building  by  the  city  of  a  new  wharf 
under  its  general  grant  of  power.  What  was  to  become  of 
that  intermediate  space?  One  thing  about  it  was  certain;  the 
grant  of  the  new  wharf  upon  the  new  exterior  line  carried 
with  it  a  right  of  access  and  approach  over  the  State's  land 
under  water  either  by  an  adequate  and  sufficient  bridge  or  by 
a  filling  with  earth.  Snch  filling,  if  permitted  by  the  State, 
would  necessarily  give  the  new-made  land  to  the  city.  The 
learned  counsel  for  the  appellant  himself  says :  "  It  may  well 
enoagh  be  that  a  permission  by  the  State  to  a  riparian  pro- 
prietor to  fill  up  and  occupy  land  under  water  in  front  of  his 
premises  would  be  equivalent  to  the  grant  of  a  fee."  He 
insists,  however,  that  no  such  permission  was  given.  Of  course 
he  would  not  claim  that  no  right  of  access  was  involved  in  the 
grant,  and  that  the  State  authorized  a  wharf  in  the  interest  of 
the  commerce  of  a  great  seaport  only  to  cut  off  all  approaches 
to  it  from  the  land.  Now,  the  act  of  1857,  as  we  read  it, 
in  the  light  of  the  situation  and  of  prior  legislation,  fairly 
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authorized  the  city  to  till  up  and  occupy  the  open  space  as  a 
necessary  incident  to  the  use  of  and  tlie  access  to  the  new 
wharf.  Its  second  section  reads:  ^'It  shall  not  be  lawful 
to  fill  in  with  earth  or  other  solid  material  in  the  waters 
of  said  port  beyond  the  bulk-head  line,  or  line  of  solid 
filling,  hereby  established."  The  learned  counsel  for  the 
appellant  says  in  his  clear  and  teree  way :  **  The  purpose 
of  these  acts  was  simply  to  prevent  filling  up  beyond  a  cer- 
tain line,  not  to  permit  it  up  to  such  line."  But  why  pro- 
hibit at  one  point  if  no  permission  had  been  given  at  any  ? 
If  no  general  permission  had  ever  been  given,  why  specially 
prohibit  in  part?  In  the  appellant's  view,  what  was  the  need 
of  this  provision  at  all  ?  Did  anybody  suppose  that  it  ever 
was  lawful,  in  the  absence  of  permission  or  a  grant,  to  fill 
up  with  earth  the  State's  land  under  the  water  of  a  navigable 
stream?  It  is  clear  that  the  act  of  1857  proceeds  upon  an 
assumption.  It  assumes  that  the  city  and  its  grantees  have  a 
right  of  solid  filling  upon  some  of  the  State's  lands  under 
water,  and  proceeds  upon  that  assumption  not  to  deny,  but 
to  limit  and  restrict  that  right;  and  so,  when  it  says  that  no 
filling  shall  be  done  "beyond,"  it  strongly  implies  that  it 
may  be  done  "np  to."  Three  times  in  the  act  of  1857  the 
new  bulk-head  line  is  described  as  synonymous  with  the  "  line 
of  solid  filling."  If  we  go  back  a  little  along  the  current  of 
legislation,  we  shall  find  in  the  Revised  Laws  of  1813  the 
reason  and  the  basis  for  the  assumption  and  the  language  of 
the  act  of  1857.  By  the  terms  of  the  earlier  act,  the  city, 
already  authorized  to  build  wharves  where  it  pleased  within 
the  corporate  boundaries,  was  further  and  expressly  authorized 
to  (»ompel  the  riparian  owners  to  build  such  wharves  at  their 
A  expense,  and  where  there  was  open  space  between  the 
^^  and  the  wharf  to  require  such  proprietors  "to  fill  up 
^^  level  at  their  own  expense,  according  to  such  plan  and 
l^y  the  said  days,  respectively,  the  spaces  lying  and  being 
bet'ween  their  said  several  lots  and  the  said  streets  and 
wharves;  and  shall,  upon  so  filling  up  and  leveling  the  same, 
be  respectively  entitled  to  and  become  the  owners  of  the  said 
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intermediate  spaces  of  ground  in  fee  simple."  Of  course,  if 
the  city  was  the  upland  owner,  with  an  open  space  between 
its  land  and  the  new  wharf,  it  had  the  right  to  fill  it  in  and 
thereby  become  its  owner.  By  this  act  the  State  granted  to 
the  city  and  to  the  upland  owner  the  right  to  fill  out  to  the 
permitted  wharves,  and  vested  title  to  the  new  made  land  in 
the  adjoining  owners.  The  line  of  solid  filling,  therefore, 
permitted  by  the  State,  was  exactly  synonymous  with  the 
bulk-head  line-  When  the  city  was  restricted  in  its  general 
right  of  building  wharves  to  limits  within  exterior  lines,  it 
was  natural  equally  to  restrict  the  solid  filling  permitted 
within  the  same  lines.  We  do  not  think  it  alters  tlie  case 
that  this  grant  by  the  State  was  to  persons  compelled  to  fill 
under  the  terms  of  the  act.  Where  the  city  itself  was 
adjoining  owner,  the  compulsion  became  simply  a  privilege 
or  right ;  and  it  is  quite  possible  that  as  to  the  citizen  a 
similar  change  occurred.  We  may  infer,  from  the  constant 
repetition  of  grants,  that  what  at  first  was  a  burden  borne 
under  compulsion  soon  became  a  benefit  and  was  sought  as  a 
privilege ;  and  so,  instead  of  the  compulsory  direction  of  an 
ordinance,  the  city  gave  the  same  direction  and  with  the  same 
results  by  the  terms  and  stipulations  of  a  grant.  And  thus  we 
discover  the  assumption  upon  which  the  law  of  1857  rested ; 
and  see  in  it  a  clear  recognition  by  the  State  that  its  removal 
of  the  exterior  bulk-head  line  further  into  the  stream  carried 
with  it  a  surrender  by  the  State  to  the  city  or  its  grantees,  or 
the  upland  owners,  of  its  land  under  tvater,  behind  the  new 
wharves  whenever  they  should  be  constructed.  Why  should 
the  State  have  done  otherwise  ?  How  could  it  liave  done  other- 
wise unless  it  meant  not  only  to  throw  the  necessities  of  an 
enormous  commerce  upon  the  city,  but  to  hamper  and  obstruct 
tlie  bearing  of  that  burden  by  withholding  a  right  useless  to 
Itself?  And  so  I  reach  the  conclusion  that  the  State  did  by 
its  earlier  acts  and  their  recognition  in  1857,  permit  solid 
filling  on  its  lands  under  water  within  the  bulk-head  lines, 
and  by  tliat  process  part  witli  its  title  and  transfer  it  to  him 
who  lawfully  made  the  new  land  as  an  approach  to  the  docks. 
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And  this  view  is  farther  strengthened  hy  the  two  facts  that 
the  State  has  seen  this  process  going  on  for  about  half  a 
century  without  once  interfering  or  asserting  a  hostile  right, 
bat,  on  the  contrary,  has  given  to  the  city,  whenever  requested, 
formal  conveyances  of  its  lands  so  occupied. 

We  are  able  now  to  see  what  the  rights  of  the  city  were 
when  it  conveyed  to  Williams  &  Towle.  The  city  owned 
the  upland.  In  front  of  it  the  harbor  commissioners'  line 
had  been  established.  The  erection  of  a  new  wharf  on  that 
line  was  desired.  Its  constrnction  would  shut  in  and  destroy 
the  old  wharf  on  the  old  west  line  of  Thirteenth  avenue,  and 
require  a  solid  filling  which  the  city  had  a  right  to  make, 
and  having  made,  would  own  and  possess.  It  had  a  further 
right  as  against  the  State ;  an  easement  for  the  approach  of 
vessels  over  the  lands  of  the  State  under  water,  in  front  of 
the  harbor  commissioner's  line,  whenever,  a  new  wharf  should 
be  built  upon  that  line.  All  these  rights  it  conveyed  to 
Williams  &  Towle  and  vested  every  one  of  them  in  them. 
It  had  the  power  to  convey  them.  {^Langdon  v.  Mayor^  etc.^ 
supra.)  It  did  convey  them.  Its  deeds  cover  the  open  space 
between  the  avenue  bulk-head  and  the  harbor  commissioners' 
line,  and  make  that  the  west  or  outer  line  of  the  grant.  They 
were  made  and  accepted  upon  an  understanding  of  the  city's 
rights  precisely  as  we  have  held   them  to   exist.     One  of 

j  them  described  the  property  thus :  *'  All  that  certain  water-lot 

or  vacant  ground  and  soil  under  water,  t/>  he  made  land  and 

;  gained  out  of  the  Hudson,  or  North  river,  or  Harbor  of 

Xew  York,  and  so  much  thereof  as  has  already  been  made 
and  gained,"  etc.  The  municipal  authorities  either  at  that 
date  understood  their  rights  as  we  do,  or  else  perpetrated  a 
deliberate  fraud  upon  an  unsuspecting  pu  rchaser.    The  grantees 

I  in  the  two  deeds  were  required  to  covenant,  and  did  covenant, 

j  to  build  at  their  own  expense,  within  three  months,  the  new 

wharf  and  bulk-head  alonff  the  west  or  river  front :  to  build  such 
I  ... 

streets  as  ran    through    the   premises,   grading   and   paving 

I  the  same  and  laying  the  sidewalks  thereof;  to  repair   and 

j  maintain  the  whole  of    Twenty-sixth   street   lying   west  of 

I  SlOKKLS — ^VoL.  LX.  55 
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Eleventh  avenue,  and  such  other  streets  as  should  be  laid  out 
on  the  premises.  The  city  on  its  part  withholding  covenants 
of  seisin  or  warranty,  did  stipulate  that  the  deeds  should  *'  pass 
tlie  estate,  right,  title  and  interest  they  may  have,  or  may  layy- 
fully  claim,  in  the  premises  liereby  conveyed  by  virtue  of  their 
several  charters  and  the  various  acts  of  the  legislature  of  the 
people  of  the  State  of  New  York,"  and  covenanted  that  the 
grantees  should  take  and  hold  "  all  manner  of  wharfage, 
cranage,  advantages  or  emoluments  growing  out  of  or  accruing 
by  or  from  that  part  of  the  said  exterior  line  of  said  city, 
lying  on  the  westerly  side  of  the  hereby  granted  premises 
fronting:  on  the  Hudson  river."  We  determined  in  the 
Lanydon  Case  that  such  deeds  granted  a  wharf  right  which 
lay  in  grant  if  not  in  covenant.  The  temporary  prohibition 
contained  in  the  act  of  1855,  staying  the  city  from  conveying 
pending  the  examinations  of  the  commission  was  repealed 
before  these  deeds  were  made,  and  for  the  obvious  purpK)se 
ot  allowing  the  city  to  resume  that  system  of  grants  which 
the  legislature  in  the  preamble  to  the  act  of  1855  had  recited 
"  were  liable  to  be  made." 

The  grantees  in  the  present  case  performed  their  covenants. 
They  constructed  the  wharf  on  the  river  line ;  filled  in  the 
space  between ;  built  the  streets  required  ;  and  went  peaceably 
into  the  possession  of  their  land  and  wharf  rights.  They 
became  owners  of  the  newly  made  land  as  well  as  that  already 
'*  gained  "  at  the  date  of  the  deeds,  and  owners  of  an  easement 
for  the  approach  of  vessels  in  front  of  their  wharf,  both  as 
against  the  city  and  against  the  State.  In  this  respect  is 
developed  the  only  serious  difference  between  the  Langdon 
Case  and  this.  In  that  case  the  city  OAvned  the  land  under 
water  in  front  of  the  dock  ;  in  this  the  State  owned  it.  In  that 
the  grant  of  a  wharf  right  by  the  city  carried  with  it  an 
easement  in  the  city's  land  under  water  in  front ;  in  this  the 
State's  grant  to  the  city  carried  the  right  to  such  easement 
over  the  State's  land  under  water  to  the  city,  and  the  deeds  of 
the  latter  carried  it  to  the  grantees. 

We  are  not  unmindful  of  the  criticisms  which  have  been 
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made  upon  this  view  of  the  case,  or  the  further  grounds  upon 
which  the  rights  of  the  grantees  are  assailed. 

It  is  suggested  that  if  the  effect   of  the  acts  to  which  we 

have   referred  was  to  convey  a  title  to  the  city  to  all  land 

belonging  to  the  State  lying  between  the  new  bnlk-head  and 

*he  city's  old  wharf  and  land  "  it  must  also  have  been  their 

effect  to  convey  to  private  proprietors  all  lands  belonging  to 

*he  State  between  the  land  of  such  proprietors  and  such  bulk- 

Tp*d  line,"  and  that  doctrine  has  been  exprfessly  denied.     (  Van 

^^n,clt  V.  Mayor ^  etc.^  8  Bos.  375.)     But  the  alleged  vicious 

Collision  does  not  follow,  because  the  mere  riparian  pro- 

I  ^^  ^tof  has  no  right  to  the  new  outside  wharf  or  to  use  or 

V  V^Oach  the  same  or  take  the  wharfage  therefrom,  which  is 

XMfet'ightof  the  city.     The  private  owner  has  no  interest  in 

^e  new  bulk>head  which  can  carry  him  over  the  intervening 

space,  and  the  city  has.     The  former  has  simply  been  deprived 

of  his  rights  and  suffered  a  loss  of  his  property  for  which  he 

is  entitled  to  compensation. 

It  is  said  that  by  a  law  of  the  State  (Laws  of  1837,  chap. 
182),  Thirteenth  avenue  had  been  laid  out  as  an  exterior  public 
street,  and  the  plaintiff  is  claiming  ''by  virtue  of  grants  from 
the  city  alone  to  convert  Thirteenth  avenue  iuto  an   inside 
street,  contrary  to  the  express  law  of  the  State  "     That  is  very 
far  from  a  correct  view  of  the  situation.     The  change  was 
made,  as  we  have  seen,  by  force  of  the  law  of  the  State,  which 
carried  the  west  wharf  line  further  into  the  stream   and  the 
line  of  solid  filling  to  the  same  point.     The  process  had  been 
going  on  for  years,  and  outside  transformed  mto  inside  streets 
continually-     A  glance  at  one  of  the  maps  used  on  this  argu- 
ment shows  that  original  high -water  mark  was  but  a  little  west 
of  Tenth  avenue,  and  even  the  west  line  of  the  four  hundred  feet 
l)eyond  low  water  given  by  the  Montgomerie  charter  was  east 
of  Eleventh  avenue,  and  from  that  point  on  the  city  has  been 
permitted  to  grow  into  the  river  over  the  lands  of  the  State 
under  water,  not  only  by  its  consent,  but  through  its  direct 
participation  and  agency. 
It  ia  ai^ed  that  under  his  deeds  plaintiff  had  no  right  of 
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wharfage  except  at  the  west  line  of  Thirteenth  avenne ;  that 
he  lost  that  by  filling  up  in  front  of  that  bulk-head; 
and  that  such  right  of  wharfage  "has  no  immunity  from 
destruction  by  a  filling  up  in  front,  either  by  the  State  or  its 
grantee."  (Citing  Gould  v.  Hudson  River  R.  R.  Co.,  6  N.  T. 
522.)  It  is  not  necessary  to  express  either  approval  or  dis- 
approval of  that  authority.  It  is  enough  to  say  that  it  has  no 
sort  of  application  to  the  present  case.  There  the  plaintiff 
had  no  rights  beyond  those  of  a  mere  riparian  proprietor.  If 
he  had  possessed,  in  addition,  a  wharf  right  derived  from  the 
State  or  its  grantee,  quite  a  different  question  would  have 
been  presented.  But  we  have  sought  to  show  that  plaintiff's 
wharf  right  was  not  at  the  old  line  but  at  the  new  one,  and 
the  filling  was  covenanted  to  be  done  as  a  necessary  incident 
to  the  wharf  right  granted. 

Much  was  said  on  the  argument  as  to  the  rule  of  construc- 
tion applicable  to  grants  by  the  State.  The  subject  was  fully 
considered  in  the  Langdon  Case,  and  need  not  here  be 
resumed.  It  seems  only  necessary  to  add  that  we  do  not 
view  the  grant  by  the  State  to  the  city  as  without  considera- 
tion, and  purely  and  simply  a  gift.  The  State  owned  but  a 
single  seaport  open  to  commerce  and  touched  by  tide  water, 
and  that  one  a  harbor  of  remarkable  size  and  convenience. 
Its  interest  to  concentrate  there  ships  and  cargoes  from  all 
parts  of  the  world,  by  protecting  the  harbor  and  lining  it  with 
docks  and  piers,  was  very  great,  and  took  on  the  character  of 
a  duty  due  to  the  prosperity  of  the  commonwealth.  It  early 
imposed  that  duty  upon  the  city  and  the  citizens  by  whom  it 
has  been  steadily  performed,  at  very  great  cost,  and  one  in 
the  future  to  be  largely  increased.  Every  grant  the  State 
made  was  in  aid  of  the  expenditure  involved  in  the  perform- 
ance by  the  city  of  that  duty,  and  in  consideration  of  that 
performance.  Little  enough  of  its  own  duty  has  been  borne 
by  the  State,  and  to  call  that  little  a  pure  gratuity  amounts 
almost  to  a  sarcasm.  We  do  not  understand  Dermott  v.  The 
State  (99  K  Y.  101)  to  have  limited  the  Langdon  Case, 

A  point  was  made  over  the  reservation  in  the  deeds  of 
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"  such  streets  as  now  are  or  hereafter  may  be  laid  out  through 
the  premises  hereby  granted,"  and  it  was  claimed  that  a  new 
river   street  two  hundred  and  fifty  feet  wide,  and  absorbing 
Thirteenth  avenue  and  all  the  land  west  of  it  to  the  river  was 
laid  oat  by  the  department  of  docks.     We  do  not  think  the 
power  to  lay  out  streets  was  conferred  upon  that  department. 
It  belong  to  the  board  of  street  opening  and  improvement, 
by  wliom  no  such  action  has  been  taken.     It  may  be  added 
that  the  plan  for  what  is  called  a  "  river  street "  npon  "  sheet 
A  "  of   the  general  plan,  did  not  have  indorsed  thereon  a  cer- 
tificate of  adoption  by  the  commissioners  of  the  sinking  f  nnd, 
and  **  sheets  0  and  D  "  which  were  adopted  and  indorsed,  are 
utterly  silent  as  to  any  river  street. 

It  f  ol  lows,  from  what  has  been  said,  that  the  plaintiff,  whose 

land  'Will  be  taken  away  and  his  wharf  riglit  destroyed  by  the 

nevr  ex^tenor  line  and  structures  of  the  dock  department,  is 

entitled    to  adequate  compensation.     The  act  organizing  that 

aepartm<5nt  will   and  was  intended  to  change  utterly  the 

water-f  font  system  of  the  city.     Upon  the  new  line,  the 

niuniGi  j>ality  is  to  build  all  docks  and  wharves  and  piers,  and 

own  tli^m  all,  and  the  old  plan  of  wliarves  and  piers  owned 

by  incJi'viduals  is  to  be  swept  away.     But  by  the  act  the  rights 

of  pri  ^v^^te  owners  are  respected,  and  there  is  not  in  it  a  word 

or  liri^      of  meditated   spoliation.     The   wharf   property   of 

citizei:!^    may  be  taken,  but  must  be  paid  for  fairly  and  in  the 

ordinar-^yr  manner. 

^"^    jxidgment  should  be  affirmed  with  costs. 
-^11    cioncur,  except  Rapallo,  J.,  not  voting. 
Jud^rnent  affirmed. 


CHA]fci^:B»  P.  Holly,  Respondent,  v.  The  Metbopolitan  Lipb 


ia5  j^> 
Insueanoe  Company,  Appellant.  lios"^' 

*      ,  nao  fioi" 

PO"cy  of  jnsurance  issued  by  defendant  upon  the  life  of  plaintiff  eon- 
ined  A  clause  of  forfeiture  in  case  of  non-payment  of  premiums  when 
ue  lyy  ijj^  terms  of  the  policy,  but  with  a  proviso  that  if,  after  three 
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annual  payments  were  made,  the  assured  should  fail  in  any  payment 
thereafter,  upon  a  surrender  of  the  policy  within  thirty  days  after  such 
unpaid  premium  became  due,  defendant  would,  in  exchange,  issue  a 
paid-up  policy  for  the  amount  of  premiums  paid.  Plaintiflf  paid  the 
premiums  for  over  three  years  and  then  made  default.  Defendant, 
however,  accepted  plaintiff's  note  for  the  unpaid  premium  which  con- 
tained this  clause:  *'A11  claims  to  future  insurance  and  all  benefits 
whatever  which  full  payment  in  cash  of  said  premium  would  have 
secured,  shall  become  immediately  void  and  be  forfeited  *  *  ^  if 
this  note  is  not  paid  at  maturity. "  Defendant  gave  a  receipt  for  the 
premium,  which  stated  that  the  policy  was  by  the  payment  continued 
in  force,  "with  its  terms  and  conditions,"  until  the  next  premium 
became  due;  the  receipt,  however,  not  to  be  binding  upon  thu  com- 
pany *•  until  the  premium*  is  paid."  This  note  was  renewed  and 
defendant  failed  to  pay  the  second  note  at  maturity ;  he  afterwards 
offered  to  pay  the  same  but  defendant  refused,  claiming  the  policy  was 
forfeited.  In  an  action  to  compel  defendant  to  issue  a  paid  up  policy 
for  the  premiums  paid,  hdd,  that  the  receipt  must  be  read  in  connec- 
tion with  the  note,  and  upon  failure  to  pay  defendant  was  entitled  to 
immediately  forfeit  the  policy  and  plaintiff  lost  all  right  to  any  further 
insurance. 

Punctuality  in  the  payment  of  premiums  in  the  case  of  a  iife  insurance 
policy  is  of  the  very  essence  of  the  contract,  and  if  a  payment  is  not 
made  when  due,  the  company  has  the  right  to  forfeit,  it  such  is  the 
contract. 

The  rule  that  a  strict  construction  is  to  be  given  to  a  provision  ot  forfeiture 
in  a  policy  of  insurance,  and  that  it  may  not  be  extended  for  the  pur- 
pose of  working  a  forfeiture  beyond  the  strict  and  literal  meaning  of 
th^  words  used,  applies  only  where  the  meaning  is  doubtful  and  the 
words  capable  of  two  constructions.  Where  the  language  is  plain  and 
unequivocal  and  the  meaning  not  in  doubt,  in  the  absence  of  fraud  or 
mistake,  the  contract  must  be  enforced  as  it  reads. 

(Argued  March  28,  lb87;  decided  April  19,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  11,  1883,  whixjh  affirmed  a  judgment  in  favor  of 
plaintiflf  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

William  H.  Arnoux  for  appellant.  Payment  was  a  con- 
dition precedent  to  the  continuance  of  the  policy,  and  no  act  of 
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^od  or  mere  accident,  however  controlling,  could  continue 

^®    policy  in   force   after  the   pay  day  without  payment. 

^^ozoell  V.  JTn/cyt.  Life  Ins.  Co.,  44  N.  Y.  276 ;   Wheeler  v. 

^  '^^n.  i/t^^.  /«.^.  C(h,  82  id.  543.)     Courts  of  equity  will  not 

8r  ^^^*^lly  relieve  against  forfeiture.     Their  jurisdiction  to  do 

5,-^,  ^^    a  dangerous  one,  not  to  be  extended,  and  should  be 

(i^  5'^*^gly  exercised.     {Blacksmith  v.  Fellows,  7  N.  Y.  401 


,     ^^  V.  Morton^  11  id.  25  ;  Harmony  v.  Bingham,  12  id. 

[^^'     ^^ibert  V.  N.  Y.  db  E.  R.  R,  Co.,  12  id.  245 ;  Wolfe  v. 

^e^^  20  id.  197;  Cunningham  v.  JoneSy  id.  486  ;  Ruse  v. 

mjA^  BenejU  Life  Ins.  Co.,  23  id.  516 ;  Catlin  v.  Tobias,  26 

•jd.  217 ;  2'omplcinsY.  Dudley,  25  id  272 ;  Nelson  v.  Odiome, 

45  id.  489 ;  Dexter  v.  Norton^  47  id.  62 ;  Booth  v.  Spuyten 

Duyvil  R.  M.  Co.,  60  id.  487 ;  Sand  v.  JV.  Y.  Life  Ins,  Co., 

50  id.  626;  Roehner  v.  Knick.  Lfe  Ins.  Co.,  63  id.  160.) 

James  M.  Fisk  for  respondent.  Taking  the  notes  of  the 
plaintiflE  operated  as  an  extension  of  the  time  of  payment  of 
the  premium  due  February  16  until  August  16,  1877. 
[Jogger  Iron  Go.  v.  Walker,  76  N.  Y.  521 ;  Bk.of  UamilUm 
y.  Mudgett,  34  Hun,  100 ;  23  Week.  Dig.  97 ;  PuUmm  y. 
Lewisy  8  Johns.  389 ;  Smith  v.  Applegate,  1  Daly,  91 ;  Par- 
roU  V.  Colby,  71  N.  Y.  597.)  A  forfeiture  for  non-payment 
of  premium  is  inserted  in  the  contract  for  the  benefit  of  the 
insurer.  It  may  be  waived  by  the  company,  {Parrott  v. 
Sam/ery  87  N.  Y.  622.)  A  forfeiture  is  not  favored  either  in 
law  or  in  equity,  and  a  provision  for  it  in  a  contract  will  be 
strictly  construed ;  a  waiver  will  be  found  on  slight  evi- 
dence, when  the  equity  of  the  claim  is  under  the  contract  in 
favor  of  the  plaintiff.  {Burleigh  v.  Oebhard  Fire  Ins.  Co., 
90  N .  Y.  220.)  When  courts  are  compelled  to  choose  between 
two  constructions,  the  vigorous  and  hard  producing  a  forfeit- 
ure, and  the  other  natural  and  reasonable  and  supporting  the 
obligation,  the  latter  construction  will  be  preferred.  {Baley 
V.  Homestead  Fire  Ins.  Co,,  80  N.  Y.  21 ;  Burleigh  v.  Oeb- 
Jiard  Fire  Ins.  Co.,  90  id.  220 ;  Griffey  v.  N'.  T.  C  Ins.  Co., 
lOOid.  421,  424.) 
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Peokham,  J.  The  defendaat  iasured  the  life  of  the  plain 
tiflf,  August  16,  1870,  in  the  sum  of  $5,000,  on  payment  ot 
a  premium  of  $247  and  a  premium  of  the  same  amount  there- 
after payable  on  the  sixteenth  of  August  in  each  year.  The 
policy  was  issued  for  the  sole  benefit  of  Charles  F.  Holly,  Jr., 
and  contained  a  clause  of  forfeiture  if  the  premium  were  not 
paid  at  the  time  mentioned.  It  also  contained  a  promise  that 
if,  after  three  annual  payments  of  premiums  were  made,  the 
assured  should  fail  to  make  payment  of  any  further  premium 
when  due,  then  upon  a  surrender  of  the  policy  within  thirty 
days  after  such  unpaid  premium  should  be  due,  the  company 
would,  in  exchange,  issue  a  paid-up  policy  for  the  amount  of 
even  dollars  of  premium  received  by  it  on  the  policy.  The 
plaintiff  had  thirty  days  after  a  premium  became  due  in 
which  to  pay  it.  By  subsequent  agreement,  the  payment  of 
the  premium  was  changed  from  annual  to  semi-annual 
periods,  and  as  thus  changad  the  premiums  had  been  paid  to 
February  16,  1877. 

The  plaintiff  did  not  pay  the  premium  which  became  due 
on  the  date  last  named,  and  had  not  paid  it  on  the  fourteenth 
of  March  following.  On  that  day  he  called  at  the  office  of 
the  company  in  New  York,  and  being,  as  he  says,  short  of 
money,  he  asked  for  an  extension  of  time,  which  resulted 
finally  in  his  giving  a  note  for  the  payment  of  the  premium 
which  had  fallen  due  on  the  sixteenth  of  the  previous 
Febniary,  and  the  note  was  payable  in  three  months  from  its 
date  (March  fourteenth),  and  contained  this  condition  :  '*  This 
note  is  given  in  part  payment  of  the  annual  premium  on 
policy,  numbered  as  per  margin,  with  the  understanding  that 
all  claims  to  further  insurance  and  all  benefits  whatever,  which 
full  payment  in  cash  ot  said  premium  would  have  secured, 
shall  become  immediately  void  and  be  forfeited  to  said  com- 
pany if  this  note  is  not  paid  at  maturity." 

Coittemporaneous  with  this  note,  and  as  part  of  one  and  the 
same  transaction,  the  defendant  gave  to  the  plaintiff  the 
following  receipt : 
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''Metropolitan  Ldtb  Insurance  Company, 
"  819  Broadway,  New  Y< 
'' March  U,  1877. 

"  Note  3  mo.,  due  June  14,  1877. 
"  Chas.  F.  Holly  : 

*'Eeceived  from  tlio  owner  of  policy  No.  9,  609,  $128^, 
which  continues  said  policy  in  force  until  the  16th  day  of 
August,  1877,  at  noon,  in  accordance  with  its  terms  and 
conditions. 

"Not  binding  upon  the  company  until  the  premium  is 
paid  and  this  receipt  signed  by 

"JNO.  E.  HEGEMAN, 

"  (Prem.  Receipt), 

''  Vice-President:' 

"Wlien  this  note  became  due,  the  plaintiff,  not  desiring  to 
pay  it,  asked  for  its  renewal,  and  the  result  was  that  the 
plaintiff  signed  another  note  containing  a  condition  precisely 
similar  to  that  set  forth  in  the  first  one,  and  payable  August 
14,  1877,  and  the  defendant  gave  up  the  first  note  to  the 
plaintiff.  When  the  second  note  became  due  the  plaintiff 
failed  to  pay  it,  and  on  the  twenty-fifth  or  twenty-sixtli  of 
August  thereafter,  called  at  the  office  of  the  company  and 
offered  to  pay  the  note,  which  payment  was  refused  and  the 
claim  made  that  the  policy  was  forfeited  by  the  non-payment 
of  the  note  when  due.  The  plaintiff,  subsequently  commenced 
this  action  to  compel  defendant  to  comply  with  its  agreement 
and  give  a  paid-up  policy  for  the  amount  of  premiums  paid 
by  him  (over  $1,700),  up  to  the  time  when  he  failed  to  pay 
the  premium  due  August  16,  1877. 

The  plaintiff  has  succeeded  thus  far.  In  the  argument  of 
the  case  here  for  the  plaintiff  much  stress  was  laid  upon  the 
rules  governing  the  court  in  construing  contracts  between 
insurance  companies  and  policyholders,  especially  wheto  any 
forfeiture  is  to  be  insisted  upon  by  the  former.  A  strict  con- 
struction, it  is  said,  must  be  insisted  upon,  and  the  contract 
resulting  in  a  forfeiture  cannot  be  extended  beyond  the  strict 
SicKELs — Vol.  LX        56 
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and  literal  meaning  of  the  words  used.  This  is  undoubtedly 
true.  In  cases  where  the  meaning  is  not  entirely  plain,  and 
where  it  is  capable  of  two  constructions,  one  involving  a  for- 
feiture and  the  other  being  fair  and  reasonable  and  supporting 
the  obligation  of  the  policy  against  the  insurer,  tliat  construc- 
tion is  preferred  by  the  courts  which  does  not  involve  the 
forfeiture,  not  only  because  it  is  not  so  harsh,  but  also  because, 
if  the  language  is  doubtful,'  it  is  that  employed  by  the  insurer 
and  should  be  taken  most  strongly  against  him.  As  is  said 
by  Finch,  J.,  in  delivering  the  opinion  of  this  court :  "  If  a 
construction  so  literal  and  severe  is  intended  by  the  insurer, 
he  sliould  at  least  say  so  by  plain  and  appropriate  language 
and  not  ask  the  court  to  supply  it  by  intendment.  (See 
Burleigh  v.  Gebhard  Fire  Lis.  Co.^  90  N.  T,  220.)  This 
was  said  in  relation  to  the  construction  to  be  given  the 
words,  "  detached  at  least  one  hundred  feet,"  in  a  policy  of 
insurance  upon  a  lot  of  goods  in  a  frame  store-house  thus 
situated. 

The  court  held  that  a  small  oflSce,  standing  seventy-five 
feet  away,  which  the  trial  court  found  was  not  an  exposure 
and  did  not  affect  the  risk,  did  not  constitute  a  breach  of  the 
warranty.  But  all  the  cases  which  use  language  of  this 
nature,  as  to  the  construction  to  be  given  words  in  a  policy, 
are  cases  where  the  words  used  leave  the  meaning  in  doubt. 
Where  there  is  no  doubt  as  to  the  meaning  of  the  language 
used,  such  meaning  must  prevail  with  courts,  for  the  simple 
reason  that  the  parties  have  so  contracted ;  and  in  the  absence 
of  fraud  or  mistake  both  must  live  up  to  their  contracts  or 
take  the  consequences.  We  entertain  no  doubt  as  to  the 
meaning  of  this  contract.  On  the  16th  of  February,  1877,  a 
semi-annual  payment  of  a  premium  became  due  from  the 
plaintiff,  which  he  was  obliged  to  pay  in  order  to  keep  his 
policy  alive,  or  he  could  have  made  default  in  payment  and 
demarlded  his  paid-up  policy  for  the  proper  amount.  He 
had  tliirty  days  from  the  sixteenth  of  February  in  which  to 
pay  the  premium  due  that  day,  or  to  make  his  demand  for  a 
paid-up  policy.     He  waited  until  the  fourteenth  of  March. 
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before  doing  anything,  and  he  then  went  to  the  office  of  the 
defendant,  in  New  York,  to  ask  a  favor,  i.  e.y  the  postpone- 
ment of  the  cash  payment  for  a  short  time.  This  favor  the 
company  granted,  but  only  upon  one  condition,  which  was 
put  in  writing  and  assented  to  and  signed  by  the  plaintilT. 
He  thereby  consented  and  agreed  that  if  he  failed  to  pay  this 
note  at  maturity  he  should  tliereby,  among  other  things, 
immediately  forfeit  all  claims  to  further  insurance. 

The  written  receipt  is  to  be  read  in  connection  with  this 
note,  and  the  whole  transaction  then  appears  to  be  and  it  was 
simply  this :  The  company  acknowledged  the  receipt  of  the 
February  premium  and  continued  the  policy  in  force  to 
Au^fxist  sixteenth,  provided  the  note,  which  was  given  instead 
of  cash  in  payment  of  the  premium,  was  paid  at  maturity. 
If  not,  then  the  company  had  the  right  to  immediately  for- 
feit the  policy  and  all  claims  to  furthur  insurance,  which 
right  of  forfeiture  includes  the  very  claim  in  suit  When 
the  first  note  became  due  it  was  renewed  by  the  execution  of 
another  upon  the  same  terms  and  conditions,  due  August 
fourteenth,  and  the  fii*8t  note  was  then  surrendered. 

By  failing  to  pay  this  last  note  when  due,  the  forfeiture 
provided  for  therein  immediately  attached  and  the  plaintiff 
thereby  lost  the  right  which  he  would  otherwise  have  had  to 
further  insurance,  according  to  the  tenor  of  his  policy,  but 
which  he  had  agreed  to  give  up  on  condition  of  obtaining  an 
extension  of  the  time  in  which  to  pay  his  premium  and  by 
failing  to  pay  it  at  the  end  of  that  time. 

It  is  argued  that  taking  the  first  note  had  the  effect  of 
designating  a  new  period,  from  which  the  defauit  in  the  pay. 
ment  of  the  premium  should  afterwards  be  measured  and 
that  as  the  premium  only  became  due  under  the  final  arrange- 
ment on  the  16th  of  August,  1877,  the  plaintiff  by  the  policy 
had  the  right  to  a  paid-up  policy  within  thirty  days  after  that 
tiujo.  This  reasoning  wholly  ignores  the  condition  contained 
in  the  note  and  renders  the  language  thereof  meaningless. 
The  note  not  only  extended  the  time  of  payment  of  the 
premiums,  but  it  distinctly  stated,  not  that  failure  to  pay  at 
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maturity  should  be  treated  ajs  a  default,  which  perhaps  might 
give  the  thirty  days  thereafter  in  which  to  surrender  the 
policy  and  demand  a  paid-up  one,  but  the  language  used  was 
entirely  explicit  and  free  from  doubt,  making  an  unambiguous 
agreement  to  absolutely  and  immediately  forfeit  all  right  to 
further  insurance  if  the  note  was  not  paid  at  maturity. 

To  that  extent  it  was  an  alteration  of  the  terms  of  the 
policy  giving  thirty  days  after  a  default  in  which  to  surrender 
and  make  a  demand,  and  instead  thereof  it  plainljr  provided 
for  a  total  and  immediate  forfeiture  if,  at  maturity,  the  note 
were  not  paid.  If  language  as  plain  and  unambiguous  as 
this  is  not  only  to  be  twisted  out  of  its  natural  meaning,  but 
is  to  be  wholly  ignored  by  courts  of  justice,  it  will  be  useless 
in  the  future  for  companies  to  make  any  effort  to  bind  policy- 
holders to  perform  their  contracts.  The  use  of  language  is  to 
express  ideas,  and  writing  is  resorted  to  in  order  to  famish 
conclusive  proof  of  what  language  was  used.  Being  certain 
ot  the  language  used  and  the  case  being  free  from  fraud  or 
mistake,  if  such  language  is  plain  and  susceptible  of  but  one 
meaning,  that  meaning,  even  in  cases  of  contracts  regarding 
life  insurance,  must  control  tiiough  a  forfeiture  should  be 
the  result. 

Punctuality  in  the  payment  of  premiums  in  the  case  of  a 
life  insurance  policy  is  of  the  very  essence  of  the  contract, 
and  when  payment  is  not  made  at  the  time  the  company  has  the 
right  to  forfeit  if  such  is  the  contract.  {Jn  re  Atfy-Gen.  v. 
North  Am.  Life  Ins.  Co.,  82  N.  Y.  173-189 ;  People  v. 
Knickerbocker  Life  Ins.  Co.,  103  N.  Y.  480 ;  Ins.  Co.  v. 
Statham,  93  \J.  S.  24.)  Here  the  plaintiff  failed  to  pay  his 
premium  on  the  sixteenth  of  February,  and  was  accorded  the 
favor  of  a  postponement  until  tne  maturity  of  the  first  note 
in  June,  and  then  again  until  the  maturity  of  the  second  in 
August,  and  then  on  his  failure  the  company  legaay  exer- 
cised its  right  of  forfeiture.  No  stress  is  laid,  and  upon  the 
evidence  none  can  be  laid,  upon  any  alleged  promise  to  renew 
or  extend  the  payment  of  the  second  note.  By  plaintiffs 
own  evidence  there  was  no  such  promise. 
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The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 
All  concur. 
Judgment  reversed. 


Hamkaa  Diffbndajsfeb,  Appellant  v.  Gbobgb  W.  Dicks 
et  al.,  Bespondents. 

While  mere  inadequacy  of  price,  unaccompanied  by  fraud,  is  not  a  ground 
for  rescinding  an  executed  contract,  evidence  of  such  inadequacy  is 
competent  on  the  question  of  fraud. 

In  an  action  by  a  residuary  legatee  to  set  aside,  on  the  ground  of  fraud, 
an  assignment  made  by  an  administrator,  with  the  wHl  annexed,  of  a 
claim  in  favor  of  the  estate  against  another  estate,  the  court  excluded 
evidence  offered  by  plaintiff  to  show  that  thedebtor  estate  was  solvent, 
and  also  evidence  as  to  what  the  books  of  the  two  decedents  showed 
was  the  amount  of  the  unpaid  account,  i.  e.,  that  it  was  over  $5,000,  it 
having  been  sold  for  |373.    Held,  error. 

(Argued  March  24, 1887;  decided  April  19, 1887.) 

Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  9,  1885,  which  affirmed  a  judgment  in  favor 
of  plaintifi  entered  upon  the  report  of  a  referee. 

This  action  was  brought  by  plaintiff,  as  sole  residuary  legatee 
under  the  will  of  Sarah  A.  Quinn,  to  set  aside,  on  the  ground 
of  fraud,  an  assignment  executed  by  an  administrator,  with 
the  will  annexed,  to  defendant  Dicks,  of  a  claim  in  favor  of 
the  testator's  estate,  against  the  estate  of  Thorn  Walling, 
deceased. 

The  facts,  so  far  as  material  to  the  questions  discussed,  are 
Btated  in  the  opinion. 

J.  P.  Osborne  for  appellant.  The  residuary  legatee  is  not 
bound  to  proceed  against  the  administrator.  She  may  attack 
the  fraudulent  assignment  and  seek  to  annul  it.  {bellows  v. 
Longyer,  91  N   Y   831,  332  ;  Perry  on  Trusts,  §§  836-843 ; 
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Colt  V.  Lasniery  9  Cow.  341 ;  1  Roper  on  Legacies,  438-440  ; 
Dohson  V.  Simpson^  2  Rand.  [Va.]  297 ;  Hill  v.  Simpson^  7 
Ves.  152;  McLeod  v.  Druramond^  17  id.  169*  Wilson  v. 
Moore^  1  Myl.  &  K.  337.)  The  error  as  to  the  balance  shown 
bj  Quinn's  book  was  a  mistake  of  an  intrinsic  fact.  {Dafnb- 
mann  v.  Schultmg^  75  N.  Y.  55,  63 ;  Butler* s  App.  26 
Penn.  St.  63 ;  Harris  v.  Tyson^  24  id.  347 ;  Hannon  v.  Hope^ 
87  N.  Y.  10;  Nevins  v.  Durdap^  33  id.  680.)  As  gross 
inadequacy  of  consideration,  accompanied  with  papable  mis- 
take of  fact,  appear  in  the  case  at  bar,  the  contract  should 
be  rescinded.  {Croft  v.  GraJtam^  2  De  G.,  1  J.  &  S. 
155 ;  HougKs  AdnCr  v.  Hun%  2  Ohio,  506 ;  Kloepping  v. 
SUUmacher,  21  K  J.  328,  329;  Wright  v.  WiUon^  2  Yerg. 
(Tenn.)  294 ;  Kerr  on  Fraud  and  Mistake,  189,  396 ;  Story's 
Eq.  Jur.,  §§  110,  246;  Parmelee  v.  Caniei^ony  41  N.  Y.  396 ; 
Dunn  V.  Chainbera^  4  Barb.  376,  379 ;  Wormack  v.  Rogers^ 
9  Ga.  60 ;  Picket  v.  Loggan^  14  Ves.  214 ;  Butler  v.  HasJceU^ 
4  De  Saus  651 ;  Seymour  v  Ddancey^  6  Johns.  Ch.  222 ; 
Osgood  V.  Franklin^  2  id.  1,  23 ;  14  Johns.  527 ;  Leaman  v. 
Beggan,  1  Greene  Ch.  [N.  J.]  214 ;  Howell  v.  i7<3«^,  3  id.  266 ; 
Day  V.  Newman,  10  Ves.  300;  G^r^^  v.  Tweed,  13  Abb.  Pr, 
[N.  S.]  427.)  The  fact  that  the  contract  was  extortionate  and 
unjust  raises  a  presumption  of  deceit  and  fraud  in  its  inception. 
{Jam£S  V.  Morgan,  1  Lev.  Ill;  Chesterfield  v.  Janssen,  1 
Wills.  386  ;  Floyd  v.  Edwards,  Cowp.  112 ;  Jestons  v.  Brooks, 
id.  793 ;  Baxter  v.  PToZ^?*,  12  Mass.  365 ;  Russdl  v.  Roberts, 
3  E.  D.  S.  118 ;  Hough's  Adm'r  v.  J?wn^,  2  O.  [Hammond] 
606  ;  Butler  v.  Duncan,  41  Am.  Rep.  711,  713  •  Mitchell  v. 
Jones,  50  Mo.  438 ;  Kloepping  v.  SteUm.acher,  21  J?".  J.  Eq. 
328,  329 ;  FW^A^  v.  TTifoe^ri.,  2  Yerg.  [Tenn.]  294 ;  Owynne  v. 
Heaton,  1  Bro.  C.  C.  9;  Heame  v.  Meers,  1  Vern.  465; 
Heatheoat  v.  Paignon,  2  Bro.  C  C.  161 ,  Sugden  on  Vendors, 
193,  275, 276 ;  Deaderick  v.  Fo^iiTw,  8  Humph.  [Tenn]  520.) 
Plaintiffs  position  is  analogous  to  the  heirs-at-law  of  a  decedent, 
who  are  not  estopped  by  the  conduct  of  the  administrator. 
(Bigelow  on  Est.,  78  ;  Qamet  v.  Macon,  6  Call,  308 ;  Stmt 
V.   Wood,  16  HI.  177;  AUtcm  v.  Mulford,  1  Brock.  266.) 
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It  was  the  administrator's  duty  to  collect  the  choses  in  action 

belonging  to  the  estate,  and  realize  the  highest  or  best  price 

he  could  get  for  thein.    (3  Eedfield  on  Wills  [3d  ed.],  173; 

3  Williamson  Executors  [6th  Am.  ed.],  1754;  2  Kent's  Com. 

503,  538  ;  2  Blackst.  606;  1  Perry  on  Trusts,  §  187;  Chester- 

jielcL  V-  Jansaeny  2  Ves.  156 ;  Harvey  v.  Mounts  8  Beav.  439  ; 

Rosevelt  v.  'FmUton^  2  Cow.  129 ;  McDonald  v.  Neilson^  2 

id.  1 39  ;  Howard  v  EdgeU,  17  Vt.  9 ;  Osgood  v   Franklin, 

2  Johns.  Ch.   1;   14  Johns.  527;  Davidsons  v   Little^  27 

Penn.  St  251 ,  Petrie  v.  Clarky  11  S.  &  R.  388 ,  Johnston 

V.   ^oAnstoUy  2  Hill's  Ecj.  277  ;  Field  v.  Sc/iefelin,  7  Johns. 

Oh.    166  ;  Colt  v.  Lasnier^  9  Cow.  320  ;  Sacia  v.  Berthoudj 

17   Barb.  15 ;  Baker  v.  Bliss,  39  N.  Y.  76 ;  Shaw  v.  Spencer y 

lOO  Mass.  382,  and  note ;  1  Story's  Eq  Jur.,  §  188 ;  Kerr  on 

Frand    and  Mistake.  186 ;  BuOer  v.  Haskell^  4  Des.  651 : 

J'udge  V.  Wilkins,  19  Ala.  765 ;  Rice  v.  Gordon,  11  Beav. 

265  ;  Garnet  v.  Macon,  6  Call.  [  Va.]  361 ;  2  Perre  Williams, 

14:8-150;  Scott  v.  Tyler,  2  Bro.  C.  C.  433,  477,  Andrew 

V.  W'rigley,  4  id.  125-130 ;  Planter's  Bk.  v.  NeeUy,  7  How. 

80  ;   40  Am.  Dec.  62,  63.) 

Wzlliam  Stone  and  H.  D.  Van  Orden  for  respondents. 

N'o  more  should  be  required  of  parties  to  a  sale  than  to  use 

^  falsehood.     {McFarland  v.  Newman,  9  Watts,  86 ;  Har- 

gous  V.  Stone,  5  N.  T.  73,  89 ;  Graham  v.  Meyer,  33  Hun, 

48^ ;  Tn  re  AWy-QmH  v.  Cont  Z.  Ins,  Co.,  49  N.  Y.  199.) 

*f ere  inadequacy  of  price  is  no  ground  for  setting  aside  an 

executed  contract.     (Story's  Eq.  §  245 ;  Osgood  v.  Franklin, 

*  Johns.  Ch.  1 ;  14  Johns.  527 ;  Seymour  v.  Delancy,  3  Cow. 

^^  ;     UdaU  v!  £enny,  id.  590;   Jf^orth  v.  Case,  42  N.  Y. 

^^^ ;  ^Eiirl  V.  Peck,  64  id.  596 ;  Judge  v.  WUkins,  19  Ala.  765 ; 

"^^^  V.  Schefelin,  7  Johns.  Ch.  150;  Rogers  v.  Squires, 

^8  jsr,  Y.  49.) 

-^^i>BBWs,  J.    We  concur  with  the  opinion  of  Judge  Davis 

^^    Evidence  was  improperly  excluded  on  the  trial,  bearing 

'^Po^  "tlie  question  of  fraud  in  the  assignment  and  purchase  of 

"the  ola.iin  in  favor  of  the  estate  of  Quinn,  against  the  estate 
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of  Walling.      This  conclueion  does  not  conflict  with   the 
authorities  cited  in  the  prevailing  opinion,  which  establish 
that  mere  inadequacy  of  price,  unaccompanied  by  fraud,  is 
not  a  ground  for  rescinding  an  executed  contract,  and  that  a 
party  is  not  to  be  deprived  of  the  benefit  of  a  good  bargain^ 
merely  because  the  other  party  may  have  acted  in  ignorance 
of  the  value  of  tlie  thing  sold,  or  of  some  material  fact  known 
to  the  purchaser,  where  no  undue  advantage  is  taken  by  the 
latter,  and    there  are    no  special  circumstances  calling  for 
flisclosure.   But  the  jurisdiction  of  chancery  to  rescind  contracts 
lor  fraud  or  mutual  mistake  of  material  facts,  is  one  of  the 
best  settled  and  most  beneficent  powers  of  a  court  of  equity. 
The  case  presented  by  the  evidence  was  that  of  the  assign- 
ment by  Quiun  8  administrator  to  the  defendant  Dicks,  for 
the  consideralljn  of  $273,  of  a  claim  in  favor  of  that  estate 
against  the  estate  of  Walling,  amounting  to  more  than  $5,000, 
and  which  on  a  reference  under  the  statute,  instituted  subse- 
quent to  the  assignment,  has  been  found  by  the  referee  to 
liave  amounted,  on  June  8,  1883,  to  $5,534.30.     The  assign- 
ment to  Dicks  was  made  March  10,  1882.     If  the  estate  of 
Walling  was  solvent,  it  is  the  case  of  an  assignment,  made  by 
an  administrator  of  a  claim  in  favor  of  the  estate  he  repre- 
sented, upon  a  consideration  which  was  grossly  inadequate. 
The  in^equacy  of  the  consideration  was  one  of  the  facts 
which  the  plaintiflE  was  entitled  to  prove.     Whether,  standing 
alone,  it  would  support  a  finding  of  fraud  is  not  the  question. 
The   trial   judge,  we  think,  erroneously  excluded  evidence 
offered  to  show  that  the  estate  of  Walling  was  solvent.    It 
was  a  material  fact  bearing  upon  the  question  of  the  adequacy  of 
the  consideration.     So,  also,  evidence  was  excluded  as  to  what 
the  books  of  Quinn  t^-  Wr.lling  showed  was  the  amount  of  the 
account  against  Walling.     This  evidence  was  also,  we  think, 
improperly  excluded.     If  it  had  appeared  from  the  books  of 
both  creditor  and  debtor  that  there  was  an  admitted  balance 
of  $5,000  due  to  Quinn's  estate,  it  would  have  been  a  sig- 
nificant circumstance  bearing  upon   the   good  faith  of  the 
administrators  of  the  respective  estates,  and  also,  in  view  of 
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the  other  evidence^  of  the  good  faith  of  the  defendant  Dicks. 
The  way  in  wliich  the  defendant  Dicks  came  into  the  trans- 
action is  peculiar.  Quinn  &  Walling  both  died  in  1880.  In 
March,  1881,  the  administrator  of  Qainn  wrote  the  adminis- 
trator of  Walling  that  Walling  was  indebted  to  Quinn  in  the 
sum  of  $273.  In  November,  1881,  the  defendant  Dicks  sent 
one  Condit  to  Philadelphia  with  $300  to  buy  the  claim,  but 
James,  the  administrator  of  Quinn,  then  declined  to  sell  it. 
In  March,  1882,  James  came  from  Philadelphia  to  New  York 
and  there  had  an  Interview  with  Apgai,  Walling's  executor. 
James  informed  Apgar  tliat,  as  near  as  he  could  make  out, 
the  claim  was  $273.  The  executor  of  Walling  did  not  inform 
James  that  the  claim  was  more  than  $273,  or  say  anything 
upon  the  subject  of  the  amount,  but  said  he  would  pay  the 
claim  if  James  would  make  a  detailed  statement  of  it.  James 
replied  that  he  could  not  make  a  detailed  statement,  but  only 
a  statement  of  what  appeared  on  the  books.  Apgar  replied 
that  this  would  not  do  and  that  he  could  not  pay  it.  There- 
upon James  went  to  one  Egbert,  a  nephew  of  Dicks  and  a 
floa  of  Waliing's  bookkeeper,  "  of  whom  Apgar  told  him,' ' 
and  the  two  together  went  to  the  place  where  Dicks  was 
employed  as  a  clerk  and  found  him,  and  Dicks  offered  James 
$273  for  the  claim,  which  offer  James  accepted,  and  there- 
upon Dicks  took  from  his  desk  an  assignment  already 
prepared,  which  James  signed,  and  the  $273  was  paid. 
The  complaint  alleges  that,  at  the  time  of  the  assignment, 
Dicks  had  knowledge  or  information  of  the  true  amount  of 
the  claim.  In  his  answer  he  denies  knowledge  only,  but  does 
not  deny  that  ho  was  informed  of  the  amount.  On  the  tria: 
he  testified  that  he  did  not  know  the  amount  until  after  the 
assignment,  but  admitted  that  he  had  testified  on  the  reference 
under  the  statute,  that  he  was  informed  of  the  amount  in 
October  or  November,  1881.  If  the  plaintiff  had  been  per 
mitted  to  show  that  Dicks  knew  or  had  reason  to  believe  when 
he  took  the  assignment,  that  Walling^  s  estate  was  solvent, 
would  not  a  case  have  been  presented  calling  for  explanation 
on  his  part  ?  lie  knew  that  he  was  dealing  with  an  adminis 
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trator.  If  he  knew  also  the  amount  of  the  claim,  and  that 
Walling's  estate  was  solvent,  must  he  not  have  known  that 
the  administrator  of  Quinn  in  selling  a  claim  of  more  than 
$5,000  for  $273,  was  acting  either  under  a  mistake,  or  in  reck- 
less disregard  of  his  trust.  If  he  was  acting  in  collusion  eitlier 
with  the  administrator  of  Quinn  or  of  Walling,  the  transaction 
was  a  fraud.  How  came  he  to  know  that  the  ckim  was  $273,  or 
how  did  it  happen  that  he  prepared  an  assignment  in  advance? 
We  do  not  say  that  this  transaction  may  not  have  been  fair 
and  honest.  But  the  circumstances  are  suspicious,  and  it  was 
a  case  where  the  fullest  inquiry  as  to  the  facts  should  have 
been  permitted  within  the  rules  of  evidence. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 


Clabencb  T.  Sanford,  Respondent,  v.  Louisa  A.  Pollock, 

Appellant. 

The  fact  that  a  wife  resides  with  her  husband  upon  premises  leased  by 
him  in  her  name,  is  no  evidence  that  she  authorized  the  leasing;  and,  in 
the  absence  of  proof  of  authority,  or  that  she  had  knowledge  that 
the  hiring  was  in  her  name,  she  is  not  liable  for  the  rent  or  the  value 
of  the  use  and  occupation. 

(Argued  March  25, 1887;  decided  April  19,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  on  an  order 
made  the  first  Monday  of  January,  1885,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  rent  for  certain  premises 
alleged  to  have  been  leased  by  the  defendant  of  plaintiffs 
assignor. 

The  material  facts  are  stated  in  the  opinion. 
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Augasitcs  H.  Vaaderpoel  for  appellant.  The  fact  that 
the  defendant  resided  on  the  premises  with  her  husband 
in  no  way  rendered  her  liable  for  the  rent.  (Shouler  on 
Dom.  Relations,  54;  Oavley  v.  Troy  City  Nat.  Bk.^  98 
N.  Y.  487 ;  Smith  v.  FeUowa,  41  Supr.  Ot.  R.  46  ;  Rodgera 
V.  Bh.  of  Pike  Go.^  8  Rep.  593 ;  Ohew  v.  Henriette  Mining 
and  Smelting  Go,,  9  id.  704 ;  Morriscm  v.  Thistle,  67  Mo.  601.) 
The  mere  naked  assertion  of  the  husband  that  he  was 
authorized  to  act  for  the  defendant,  or  the  performance  of 
snch  act,  even  if  uncontradicted,  without  further  and  sufficient 
proof,  wonld  not  create  the  relation  of  principal  and  agent. 
(Stringham  v.  St.  Nicholds  Ins.  Go.,  4  Abb.  Ot.  App.  Dec. 
316;  Davenport  v  Buoklandj  Hill  &  D.  Supp.  75;  Martin 
y.  JFamsworth,  49  N.  T.  555 ;  Noah  v.  Mitchell,  71  id.  199 ; 
Gavley  v.  Troy  Gity  Nat.  Bk.,  98  id.  487.)  The  statement 
of  the  husband  at  time  of  hiring,  that  he  was  acting  for  his 
wife  and  had  authority  to  do  so,  should  have  at  once  put  the 
plaintiff  on  liis  guard,  and  he  should  have  investigated  the 
nature  and  extent  of  Pollock's  authority.  (Clancy's  Rights 
of  Women,  347 ;  Smith  y.  FeUxma,  41  Sup.  Ct.  R.  4^ ;  Gomatook 
v.  Comatock,  57  Barb.  453 ;  Hofman  v.  Treadwell,  2  T.  &  C. 
57;  Bank  of  Albion  v.  Burna,  46  N".  Y.  170,  Gowee  v. 
Gomdl,  75  id.  99,  100  j  Batea  v.  Firat  Nat.  Bk.  of  Broch- 
port,  89  id.  286.)  The  mere  living  on  the  premises  by  the 
defendant  with  her  husband  was  no  ratification  of  his  act  as 
agent.  To  prove  ratification  by  the  principal,  intent  to  ratify 
must  be  shown.  {JIayea  v.  Stone,  7  Hill,  128;  2  Story's 
Eq.  /ur.  §  1097 ;  Howell  v.  Chriaty,  3  Lans.  238  ;  Nixon  v. 
Palmar,  8  N.  T.  398 ;  Braaa  v.  Worth,  40  Barb.  648 ;  Sey- 
mour V.  Wyckoff,  10  K  Y.  213;  Keeler  v.  Saliabury,  33  id. 
648 ;  Sima  v.  Everhardt,  10^  U.  S.  300 ;  Graighead  v.  Peter- 
aon,  72  N.  Y.  279 ;  Rathhun  v.  GitizerCa  Steamb.  Go.,  76  id. 
376 ;  Bitch  v.  Smith,  83  iJ.  027 ;  Whitney  v.  Martine,  88 
id.  535;  Sar.  Co.  Bk.  v.  Pruyn,  90  id.  250;  Benninghof 
v.  Agri.  Ina.  Go,,  93  id.  495.)  It  is  necessary  that  an  intent 
by  defendant  to  charge  her  separate  estate  should  have 
been  shown,  or  that  benefit  resulted  thereto.     {Sar.  Go   B\'. 
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V.  Pruyn,  90  N.  Y.  250 ;  Man.  Brass  <b  M.  Co.  v.  Thomp- 
son^ 58  id.  80 ;  N'ash  v.  Mitchell^  71  id.  199 ;  Qale  v.  Dederer^ 
22  id  450.) 

P,  H.  Vernon  for  respondent. 

Rapallo,  J.  We  think  that  the  motion  for  a  nonsuit  should 
have  been  granted.  There  was  no  evidence  in  the  case  which 
would  liave  authorized  the  jury  to  find  that  the  premises  were 
hii'ed  by  the  defendant,  or  by  her  husband  in  her  name  by 
her  authority.  It  is  true  that  the  plaintiff,  on  his  direct 
examination,  testified  that  he  rented  the  premises  to  the 
defendant,  and  that  she  occupied  them ;  but,  by  his  cross- 
examination,  it  appears  that  the  whole  matter  was  negotiated 
by  her  husband  ;  that  she  was  not  present  at  the  time  of  the 
making  of  the  contract  of  letting,  and  that  the  only  foundation 
for  his  statement  that  the  letting  was  to  the  defendant  was, 
that  her  husband,  William  J.  Pollock,  requested  the  receipt 
for  the  half-year's  rent  paid  at  the  time  of  the  letting,  be  made 
out  in  the  name  of  the  defendant ;  that  this  receipt  contained 
the  terms  of  the  letting,  and  that  William  J.  Pollock  signed 
at  the  foot  of  it,  ''  Accepted,  L.  A.  Pollock,  per  W.  J.  Pol- 
lock," and  stated  that  he  had  the  right  to  sign  for  his  wife. 
This  statement  was  no  evidence  of  his  authority  which  could 
bind  her,  and  there  was  no  other  evidence  in  the  case,  of  her 
husband's  authority  to  hire  the  premises  in  her  name.  The 
fact  that  Mrs.  Pollock  subsequently  resided  on  the  premises 
with  her  husband,  without  proof  of  knowledge  on  her  part 
that  they  had  been  hired  in  her  name,  was  no  evidence  of  her 
husband's  authority,  nor  did  it  render  her  liable  in  an  action 
for  use  and  occupation.  Where  a  married  woman  resides  with 
her  husband  in  a  house  which  they  occupy  as  a  home,  she  does 
not  thereby  render  herself  liable  for  the  rent  of  the  house  or 
the  value  of  the  use  and  occupation. 

The  evidence  introduced  after  the  denial  of  the  motion  for 
a  nonsuit  did  not  help  the  plaintiff's  case.  The  defendant 
positively  denied  that  she  ever  authorized  her  husband  to  hire 
the  premises  in  her  name,  or  had  any  knowledge  that  he  had 
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done  so,  until  a  claim  was  made  upon  her  for  the  rent  long 
afier  the  occupation  had  terminated ;  and  her  husband  con- 
firmed her  statement.  There  was  no  evidence  to  the  contrary, 
other  than  the  plaintiff's  statement  on  his  direct  examination^ 
that  Pollock  said  he  had  a  right  to  sign  for  his  wife. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Abner  Bugkland,    as    Administrator,    etc,    Appellant,  v.     

William  Gallup,  Eespondent.  liiJS 

The  provision  of  the  Code  of  Civil  Procedure  (§  1814),  declaring  that  an  V^  ^ 
action  by  an  executor  or  administrator  '  *  upon  a  cause  of  action  belong      \"\'^ 
ing  to  him  in  his  representative  capacity/'  must  be  brought  by  him  m     Ij^  ^* 
that  capacity,  includes  only  such  causes  of  action  as  accrued  during 
the  lifetime  of  the  decedent,  or  are  founded  upon  a  contract  made  by 
him. 

An  action  upon  a  demand  accruing  to  the  personal  representative ,  through 
a  disposition  of  the  funds  or  property  of  the  estate  after  the  decease  of 
the  testator  or  intestate,  may  be  brouglit  by  him  in  his  individual 
capacity 

Where  an  action  might  have  been  so  brought,  the  plaintiff  if  he  fails 
therem  is  liable  individually  for  costs  although  he  sues  in  his 
representative  capacity. 

The  will  of  B.  gave  all  his  property  to  iM.,  his  wife,  and  appointed  her  his 
executrix.  She  received  letters,  sold  the  real  estate  and  invested  a 
portion  of  the  proceeds,  taking  a  note  and  bond  and  mortgage,  pay 
able  to  her  individually,  which  came  into  the  hands  of  defendant 
After  the  death  of  M,,  plaintiff  was  appointed  administrator  dA  bonis 
fk>n,  with  the  will  annexed  of  B.  In  an  action  for  the  alleged  conver- 
sion of  said  securities  plaintiff  was  defeated.  Held,  that  he  was 
properly  charged,  individually,  with  costs 

(Submitted  March  1,  1887;  decided  April  26.  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  April  23,  1886, 
which  reversed  an  order  of   Special  Term,  setting  aside   a 
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judgment  for  costs  against  plaintiff,  individually,  and  amend- 
ing the  judgment  so  as  to  direct  costs  to  be  paid  out  of  any 
assets  in  his  hands  as  administrator.  (Reported  below,  40 
Hun,  61.) 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  R  Humphreij  for  appellant.  Section  1814  of  the 
Code  of  Civil  Prociednre  made  it  expressly  obligatory  upon 
plaintiff  to  bring  this  action  in  his  representative  capacity. 
{Spencer  v.  Strait,  23  N.  Y.  Week.  Dig.  458,  463  ;  Thompson 
v.  Whitmarsh,  1  East.  Rep.  719 ;  S.  (7.,  100  N.  Y.  35 ;  Ketchum 
V  Ketchum,  4  Cow.  87.)  If  the  action  was  necessarily 
prosecuted  by  the  plaintiff,  as  administrator,  he  is  not,  as  he 
should  not  be,  chargeable  with  costs.  {Kttchum  v.  Ketchum, 
4  Cow.  87;  Tilton  v.  Williams,  11  J.  R.  403;  Bedell  v. 
Barnes,  36  S.  C.  R.  589  ;  Code  Civ.  Pro.,  §  3246 ;  Mann  v. 
BaJcer,  5  Cow.  87.) 

J,  i&  Q,  Van  Voorhis  for  respondent.  When  an  executor 
brings  a  suit  at  law  upon  a  cause  of  action  which  does  not 
belong  to  him  in  his  representative  capacity,  and  is  defeated,  the 
defendant  in  the  suit  becomes  entitled,  as  a  matter  of  right,  to  a 
I'udgment  for  costs,  against  the  executor  personally,  and  the 
latter  is  not  relieved  from  personal  liability  by  the  fact  that  he 
brought  the  suit  in  his  represent! ve  capacity.  {Holdridge  v. 
Scott,  1  Lans.  303 ;  Bedell  v.  Barnes,  29  Hun,  589 ;  Fox  v. 
Fcx,  5  id.  589 :  Bostwick  v.  Brown,  15  id.  308 ;  Feig  v.  Wray, 
64  How.  391;  Lyon  v.  Marshall,  11  Barb.  242;  Ferrin  v. 
Myrick,  41 N.  Y.  315 ;  Brockett  v.  Bush,  18  Abb.  337 ;  Smith 
v.  Patten,  9  Abb.  [N.  Y.]  205.)  The  cause  of  action  set  forth 
in  the  complaint  did  not  belong  to  the  plamtiff  in  his  repre- 
sentative capacity,  and  the  defendant  was  therefore  rightfully 
entitled  to  the  judgment  for  costs.  {Holdridge  v.  Scott,  1 
Lans.  303  ;  Merceln  v.  Smith,  2  Hill,  213 ;  Merritty.  Seaman, 
6  N.  Y.  168 ;  Thompson  v.  Whitmarsh,  100  id.  35 ;  Cary  v. 
Gregory,  38  id.  127 ;  Clark  v.  Dillon,  97  id.  370 ;  McMahon 
V.  Allen,  4  E.  D.  S.  521 ;  Conklin  v.  Edgerton,  21  Wend.  433 ; 
Bain  v.  Pine,  1  Hill,  615.)     Section  1814  of  the  Code  of 
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ji  ^A    Procedure  makes  no  change  ia  regard  to  what  claims 
eaj^  ^    l)e  considered  as  belonging  to  an  executor  in  his  individual 
V  ^^ity,     {Tho7np8on  v.  Whitinarsh,  100  N.  Y.  35  ;  Bingham 
^^^-^rine^etCy  Bk.y  41  Hun,  378.) 

C,^  "^V  «FORTH,  J.  The  plaintiff,  describing  liimself  both  in  the 
^  and  body  of  the  complaint  as  *' administrator,  etc.,  of 
\i*\iTen  Buckland,  deceased,"  demanded  judgment  against  the 
defendant  for' the  sum  of  $2,000  and  costs  of  the  action.  The 
defendant  answered,  denying  tlie  jnaterial  allegations  of  the 
complaint,  and  upon  trial  before  a  referee,  had  judgment  dis- 
missing the  complaint,  with  costs  against  the  plaintiff  in  his 
individual  capacity.  Upon  the  plaintiff's  application  the 
Special  Term  ordered  an  amendment  so  that  the  judgment 
should  direct  the  costs  of  the  action  "  to  be  paid  out  of  any 
assets  in  his  hands  as  administrator."  Upon  appeal  to  the 
General  Term  this  order  was  reversed,  and  from  the  order  of 
reversal  the  plaintiff  appeals  to  this  court. 

The  Special  Term  regarded  the  question  as  controlled  by 

section  1814  of  the  Code  of  Civil  Procedure,  which  declares 

that  an  action  by  an  executor  or  administrator  "  upoA  a  cause  of 

action  belonging  to  him  in  his  representative  capacity    *    *    * 

must  be  brought  by  him  in  his  representative  capacity,"  while 

the  General  Term  looking  at  the  cause  of  action  as  one  arising 

out  of  a  transaction  which  occurred  after  the  testator's  death, 

held  that  it  did  not  belong  to  tlie  plaintiff  in  his  representative 

capacity  within  the  meaning  of  that  section.     This  difference 

of  opinion  necessarily  leifids  to  an  inquiry  whether  the  cause  of 

action  upon  which  tlie  plaintiff  sues  is,  within  the  meaning  of 

the  Code,  one  "  belonging  to  him  in  his  representative  capacity." 

Tliat  capacity  was  created  by  statute  to  carry  into  effect  the 

wishes  of  the  decedent,  and  by  virtue  of  it  an  executor  takes 

as  of  the  time  of  the  death  of  the  testator,  and  as  it  were  from 

his  hands,  his  personal  property,  so  that  there  is  no  interval  of 

time  when  it  is  not  the  subject  of  ownership,  by  the  testator 

up  to  the  time  of  his  death,  and  from  that  moment  by  the 

person  named,  not  as  an  individual,  but  as  a  representative. 
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The  statate  characterizes  the  property  received  as  assets,, 
requires  it  to  be  inventoried,  and  for  those  assets  so  inventoried, 
j.nd  for  any  increase,  the  executor  is  to  account.  It  includes^ 
among  other  things,  debts  secured  by  mortgage,  bonds,  notes,, 
and  things  in  action.  He  and  his  sureties  are  liable  for  the 
full  value  of  all  such  property  of  the  deceased,  received  by  the 
executor  and  not  duly  administered,  and  if  the  cause  of  action 
accrued  in  the  lifetime  of  the  testator,  any  suit  respecting  it 
must  be  in  the  name  of  the  executor  as  such.  He  then  sues 
in  the  right  of  the  testator,  and  can  bring  such  actions  only  as 
the  testator  himself  might  have  maintained. 

On  the  other  hand,  if  an  injury  to  the  property,  or  its  con- 
version happens  after  the  death  of  the  decedent,  although 
before  letters  are  actually  issued,  or  if  a  contract  is  made  with 
an  executor  or  an  administrator  personally,  in  regard  to  tlie 
effects  or  money  belonging  to  the*  decedent,  received  by  a 
third  person  after  the  death,  the  administrator  might  sue  in 
his  own  name,  and  if  in  any  of  these  cases  he  may  also  sue  in 
his  representative  character,  he  is  not  required  to  do  so. 
{Valentine  v.  Jackson^  9  "Wend.  302;  Merritt  v.  Searnan^  6 
N.  Y.  168;  Patterson  v.  Patterson^  69  id.  674;  Lyon  v. 
Marshall^  11  Barb.  241.)  When  he  sues  in  the  right  of  the 
testator  he  pays  no  costs,  because  the  law  does  not  presume 
him  to  be  sufficiently  cognizant  of  the  nature  and  foundation 
of  the  claims  he  has  to  assert,  and  in  all  these  cases  it  is 
necessary  for  him  to  sue  in  his  representative  character,  and 
expressly  to  name  himself  executor.  (Toller's  Law  of  Exrs., 
43S.)  But  if  he  may  bring  the  action  in  his  private  capacity, 
then  if  he  fails  he  is  liable  for  costs. 

As  the  statute  stood  (2  R.  S.  615,  §  17)  before  the  Code, 
costs  were  not,  as  of  course,  given  in  favor  of  a  successful 
defendant  against  executors  or  administrators  "necessarily 
prosecuting  in  the  right  of  their  testator  or  intestate,"  but  it 
was  held  that  an  executor  suing  upon  a  cause  of  action  which 
accrued  after  the  death  of  his  testator,  and  failing,  was  per- 
sonally liable  for  costs.  {Burhans  v.  Blanchard^  1  Denio, 
626.)     In  that  case  the  distinction  is  said  to  be  well  settled 
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between  cases  in  which  an  executor  must  sue  in  that  character 
and  those  in  which  he  may  prosecute  in  his  own  right, 
whether  the  action  be  in  tort  or  on  contract.  The  final  test 
is  whether  it  accrued  before  or  after  the  death  of  the  testator. 
In  that  case  and  in  cases  there  cited,  and  in  many  later  ones, 
it  is  shown,  as  well  upon  principle  as  authority,  that  only 
such  causes  of  action  as  accrued  during  the  lifetime  of  the 
decedent,  or  upon  contract  made  by  him,  were  of  necessity 
to  be  prosecuted  by  his  executors  or  administrators  in  their 
representative  capacity. 

In  PcUchen  v.  Wilson  (4  Hill,  57)  the  contract  sued  on" 
was  by  the  intestate  in  his  lifetime,  and  the  action  was 
necessarily  brought  in  a  representative  capacity ;  and  although 
it  failed,  the  plaintiff  was  not  charged  with  costs.  The 
same  case  shows  that  an  action  for  the  conversion  of  prop- 
erty after  the  testator's  death  may  be  brouglit  in  the  execu- 
tor's own  name,  and  that  the  letters  testamentary  may  be 
used  as  part  of  his  chain  of  title.  The  same  rule  applies 
here.  The  distinction  is  between  a  cause  of  action  accruing 
on  a  contract  made  with  the  representative,  as  distinguished 
from  one  devolving  on  him  in  that  capacity  by  the  creation 
of  the  trust  or  representative  relation.  The  Code  works  no 
change  in  these  respects.  On  the  contrary,  the  provisions  of 
section  1814  imply  that  a  person,  while  executor,  may  have 
causes  of  action  of  more  than  one  kind,  for  it  declares  that 
those  which  belong  to  him  in  "  a  representative  capacity " 
shall  be  prosecuted  in  that  capacity.  They  are  thus  con- 
trasted with  all  others,  and  as  clearly  distihgiiished  as  if  one 
class  devolved  on  A  and  the  other  on  B.  So,  in  construing 
the  section,  it  has  been  held  that  the  phrase  "  representative 
capacity  ''  includes  only  those  causes  of  action  which  accrued 
during  the  lifetime  of  the  decedent.  {Bingham  v.  Marine 
Naa.  Bank,  41  Hun,  377 ) 

The  demand  there  in  suit  arose  upon  a  certificate  for  moneys 
belonging  to  the  estate  and  deposited  with  the  defendant  by 
adrninistrators.  The  court  held  that  the  action  could  be  main- 
tained by  the  bailors  as  individuals  or  as  administrators,  on 
SioKKLS  —Vol.  T.Xr        58 
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the  ground  that  the  section  did  not  include  a  demand  accruing 
to  the  personal  representatives  through  a  disposition  of  the 
funds  or  property  of  the  estate  after  the  decease  of  the  testator 
or  intestate,  citing  in  support  of  this  view  Thompson  v. 
Whitmarsh  (100  N.  Y.  35.)  In  that  case  it  appeared  that 
Thompson,  as  executor,  having  received  property  of  the 
estate  sold  it  to  the  defendant,  and  afterwards  in  his  own 
name  as  an  individual  sued  for  the  price,  and  the  court  held 
the  action  to  be  well  brought,  and  that  the  defendant  could 
not  succossfuUy  set  up  against  the  demand  a  debt  due  to  him 
from  the  testator. 

The  defendant  relied  upon  section  1814  of  the  Code,  b'.:t 
it  was  held  that  the  phrase  "  representative  capacity,"  as  there 
used,  related  to .  debts  which  belonged  to  the  testator  and 
came  to  tlie  executor  through  his  representation  of  the  deceased, 
rather  than  as  the  result  of  his  own  action,  and,  therefore, 
required  an  action  for  their  enforcement  to  be  in  his  repre- 
sentative name.  In  each  of  those  cases  {Thompson  v.  Whit- 
marsh and  Bingham  v.  Marine  Natl.  Bank\  the  cause  of 
action  never  existed  in  favor  of  the  decedent,  but  grew  out 
of  the  contract  or  dealing  of  the  executor,  and  it  was  held 
that  the  suit  was  properly  brought  in  the  name  of  the 
individual. 

The  inquiry  then  is  as  to  which  of  these  two  classes  the 
cause  of  action  in  the  present  case  belongs.  As  already  stated 
the  action  is  to  recover  a  sum  certain.  The  right  to  such  or 
any  judgment  depended  upon  the  following  facts :  William 
Buckland  died  in  1873,  leaving  real  estate  worth  about  $4,000 
and  a  small  amount  of  personal  property,  all  of  which  he 
gave,  by  will,  to  his  wife,  Matilda,  and  appointed  her  his 
executrix.  She  received  letters,  reduced  the  estate  to  posses- 
sion, paid  the  testator's  debts,  sold  the  real  estate,  taking  in 
payment  one  bond  and  mortgage  of  $1,000  and  one  of 
$4,437.50.  The  $1,000  bond  and  mortgage  she  delivered  to 
the  defendant  about  the  time  it  was  executed  "  in  order  that 
he  might  collect  the  interest  for  her  and  for  safe-keeping." 
She  sold  the  other  bond  and  mortgage,  and  of  its  proceeds 
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loaned  the  firm  of  William  Gallup  &  Co.,  $2,600,  taking 
the  note  of  that  firm  therefor.  At  the  time  of  Matilda^s 
death  the  note  was  in  the  possession  of  her  sister,  and 
she  subsequently  delivered  it  to  the  defendant  Gallup, 
the  brother  of  Matilda.  The  bonds,  mortgages  and  note 
were  payable  by  their  terras  to  Matilda  Buekland  person- 
ally and  individually.  The  defendant  had  no  other  prop- 
erty in  his  hands  belonging  to  Matilda,  and  no  property 
in  which  the  estate  of  TVarren  Buekland  ever  had  any 
interest,  unless  it  was  caid  note  and  bond  and  mortgage. 
These  were  the  plaintiff's  facts.  He  alleged,  however,  that 
the  property  belonged  to  the  estate  of  AVarren  Buekland, 
that  the  legacies  remain  unpaid,  that  after  the  death  of 
Matilda  he  was  appointed  administrator  de  bonis  non  with 
the  will  annexed  of  Warren  Buekland,  and  demanded  the 
above  property  of  the  defendant,  who  refused  to  deliver  it. 
The  referee  held  and  decided  that  the  note  and  bond  and 
mortgage  belonged  to  the  estate  of  Matilda  Buekland,  and 
not  to  the  estate  of  Warren  Buekland. 

If  there  is  disclosed  a  cause  of  action  belonging  to  the  piainti^ 
in  his  representative  capacity,  then  the  order  below  is  wrong, for 
the  conditions  do  not  exist  which  make  him  chargeable  for  mis- 
management or  bad  faith.  (Code,  §  324:0  )  But  on  the  other 
hand,  merely  describing  himself  as  executor,  either  in  the 
summons  or  coraplamt,  or  both,  or  saying  that  he  sues  in  that 
capacity,  will  not  relieve  him  from  costs  incident  to  an  unsuc- 
cessful litigation.  If  on  the  facts  stated  in  support  of  the 
motion  there  was  anything  for  him  to  do  in  his  oiBcial 
capacity  it  was  because  his  predecessor,  Matilda,  left  some 
part  of  the  estate  of  Warren  Buekland  uuadministered.  He 
succeeded  to  her  power  and  duties  only.  The  course  of 
administration  was  merely  interrupted  by  her  death,  and  upon 
his  appointment,  while  he  became  the  legal  representative  of 
Warren  Buekland,  he  conld  only  take  the  estate  in  the  condi- 
tion in  which  the  executrix  left  it.  So  far  as  any  of  the 
goods  or  effects  of  the  testator  remained  in  specie  he,  as 
administrator  de  bonis  non,  could  take  them,  but  this  rule 
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applies  to  such  only  tos  are  distinguishable.  He  was  bound 
by  her  contracts,  and  if  he  sues  for  the  proceeds,  or  upon  any 
promise  made  to  her^  he  can  occupy  no  different  position. 
She  sold  the  property  and  loaned  a  portion  of  the  proceeds, 
and  as  to  another  part  she  put  it  in  the  hands  of  the  defend- 
ant, as  her  agent,  in  each  case,  upon  the  plaintiff's  construc- 
tion of  the  will,  necessarily  remaining  liable  to  the  estate  she 
represented  and  liable  to  account  for  the  whole.  I  am  unable 
to  see  that  the  case  differs  at  all  from  the  one  cited.  {Thomp- 
son V.   Whitmarsh^  supra.) 

The  learned  counsel  concedes  that  had  an  action  been  com- 
menced by  Matilda  ^'  it  must  of  course  have  been  commenced 
in  her  own  name,"  but  he  puts  this  admission  upon  the  fact 
that  she,  "in  her  own  right  and  as  an  individual,  owned  the 
property."  If  she  did,  and  such  is  indeed  the  plain  reading 
of  the  will,  as  well  as  the  judgment  of  the  court,  obviously 
the  plaintiff  could  have  no  right  of  action  in  any  capacity. 
It  is  only  on  the  supposition  that  it  v/as  part  of  the  estate  of 
Warren  Buckland  that  he  has  any  standing  in  the  litigation. 
But  confessedly  the  property,  as  it  came  from  Buckland's 
estate,  was  changed  in  form,  converted  into  money  and  trans- 
ferred by  the  act  and  agreement  of  his  then  executrix,  the 
plaintiff's  predecessor.  She  converted  the  assets,  and  had 
become  (if  any  liability  at  all  was  created)  personally  hable 
for  them.  She  stood  exactly  in  Thompson's  position  in  the 
case  referred  to,  and  reached  that  position  by  the  same 
method  of  business.  In  no  view  can  the  cause  of  action  then 
created;  or  as  it  is  stated  in  the  complaint,  bo  said  to  be  one 
belonging  to  the  plaintiff  in  his  representative  capacity.  It 
did  not  come  to  him  by  devolution  from  the  testator.  As 
the  plaintiff,  therefore,  need  not  have  sued  in  his  representa- 
tive character,  and  has  failed,  he  is  personally  liable  to 
pay  costs. 

The  order  appealed  from  is  to  that  effect  and  should  be 

affirmed. 

All  concur,  except  Rapallo  and  Earl,  J.  J.,  dissenting. 

Order  affirmed. 
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Casolinb  M.  MlTTNACHT,  Appellant,  v.  John  Kbllbbmann,  jJJ  ^gl 

Impleaded,  etc.,  Respondent  ' 

A  District  Court  of  the  city  of  New  York  has  no  authority  to  order  the 
removal  of  an  action  for  claim  and  delivery  of  personal  property  from 
that  court  into  the  Court  of  Common  Pleas;  under  such  an  order 
the  latter  court  acquires  no  jurisdiction,  and  can  render  no  valid  judg 
ment  therein. 
The  provision  of  the  act  of  1857,  in  reference  to  the  District  Courts 
(§  3,  chap.  344,  Laws  of  1857),  authorizing  the  removal  of  actions  to  the 
Common  Pleas  in  certain  cases  is  not  applicable  to  the  provision  of 
the  act  of  1863  (§  17,  chap.  484,  Laws  of  1802),  conferring  jurisdiction 
upon  District  Courts  to  determine  actions  for  claim  and  delivery. 
J.,  plaintifiTs  assignor,  commenced  an  action  for  claim  and  delivery  in  a 
District  Court  After  issue  joined  the  defendant  therein  commenced 
proceedings  to  remove  the  action  into  the  C.'ourt  of  Common  Pleas. 
For  that  purpose  he  filed  an  undertaking,  which,  after  reciting  the 
commencement  of  the  action,  the  joinder  of  issue,  the  application  to 
remove,  etc ,  contained  a  condition  on  the  part  of  the  obligors  by  which, 
in  consideration  of  the  premises  and  of  one  dollar  to  them  paid,  they 
agreed  to  pay  to  the  plaintiff  "  the  amount  of  any  judgment  that  may 
be  awarded  against  the  defendant  by  said  Court  of  Common  Pleas  "  in 
said  action.  The  District  Court  thereupon,  and  on  the  ex  parte  appli 
I  cation  of  said  defendants,  made  an  order  assuming  to  remove  the  case 

I  into  the  Common  Pleas.    J.  caused  the  action  to  be  placed  on  the 

I  calendar  of  that  court  at  a  trial  term,  took  a  default  and  entered  judg- 

ment upon  tlie  inquest  for  a  return  of  the  property,  or  in  case  that 
could  not  be  had  for  its  value  as  assessed.  No  appearance  was  in 
any  way  made  by  said  defendant  in  the  Common  Pleas.  Heldf  that  an 
action  upon  the  undertaking  was  not  maintainable;  that  it  was  not 
I  executed  under  any  statutory  authority,  and  could  not  be  upheld  as  a 

valid  instrument  at  common  law  as  there  was  no  consideration  to  sustain 
I  it;  that,  under  the  circumstances,  the  admission  of  the  receipt  of  one 

dollar  raised  no  inference  that  it  was  paid  by  J. ;  that,  assuming  the 
undertaking  was  given  on  a  sufficient  consideration,  no  breach  was  shown, 
as  there  was  no  valid  judgment  rendered  by  the  Court  of  Common  Pleas. 
Also  hdd,  that  defendants  were  not  estopped  from  raising  the  questions  as  . 
to  the  invalidity  of  the  undeitaking  by  the  fact  that  they  had  not  raised 
them  in  the  answer,  as  they  appeared  upon  the  face  of  the  complaint, 
nor  were  they  estopped  from  disputing  the  jurisdiction  of  the  Court  of 
Common  Pleas  by  the  recitals  in  the  undertaking. 

I  (Argued  March  11,  1887;  decided  April  26,  1887.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New 
York,  made  January  10.  1883,  which  affirmed  a  judgment  of 
the  Marine  Court  of  said  cily.  affirming  a  judgment  in  favor 
of  respondent  entered  on  a  decision  of  one  of  the  judges  of 
said  court  on  trial  without  a  jury. 

This  action  was  upon  an  undertaking  executed  by  the 
defendants,  the  substance  of  which  as  well  as  the  material 
facts  are  set  forth  in  the  opinion. 

Christopher  Fine  for  appellant.  Defendant  is  estopped 
from  raising  any  question  as  to  the  invalidity  of  the  under- 
taking, the  answer  not  having  raised  the  question.  (  Vose  v. 
Cockroft,  44  N.  Y.  415,  422,  423,  427,  428 ;  In  re  Cooper, 
93  id.  607,  612  ;  Schreyer  v.  Mayor,  etc.,  39  N.  Y.  Supr.  1, 3 ; 
McKyring  v.  Bull,  16  N.  Y.  297 ;  Cumminga  v.  BarJceUm, 
4  Keyes,  614 ;  Stafford  P.  Co,  v.  MonJieiinei*,  41  N.  Y.  Supr. 
184-188 ;  Darlington  v.  Mayor,  etc,  2  Rob.  274 ;  PotU  v. 
Sparcon,  3  Dowl.  P.  C.  030 ;  Bximett  v.  GloMop,  3  id.  625  ; 
Cobb  V.  liatKbom,  19  N.  Y.  37,  39 ;  Dubois  v.  Rernhance,  56 
id.  673 ;  Brennan  v.  Mayor,  etc.,  02  id.  365.)  The  defendants 
are  now  estopped  from  asserting  the  invalidity  of  their  own 
proceedings.  {Gumherland  Coal  c6  I.  Co.  v.  Uoffman  S.  Co., 
39  Barb.  16,  19 ;  Oriderdonk  v.  Voorhls,  36  N.  Y.  358,  360; 
Kelly  V.  McCormich,  28  id.  318,  320  ;  Harrison  v.  WiUdn, 
69  id.  412,  417,  418;  Diossy  v.  Morgan,  74  id.  11,  13,  14; 
Bamett  v.  Zacharias,  24  Hun,  304,  306 ;  Methodist  Ch.  v. 
Barker,  18  N.  Y.  463,  466  ;  Herman's  Law  of  Estoppel,  273, 
§§  251,  252 ;  id.  266,  §  244 ;  id.  271,  §§  249,  250  ;  Speake  v. 
U.  S.,  9  Cranch,  28,  36 ;  Cro.  Eliz.  756 ;  In  re  Cooper,  93 
N.  Y.  507,  512 ;  Coleman  v.  Bean,  3  Keyes,  394 ;  Mill  v. 
Burke,  62  N.  Y.  Ill,  117 ;  Franklin  v.  Pendleton,  3  Sandf. 
672,  675.)  The  recital  of  the  pecuniary  or  valuable  con- 
sideration moving  to  the  defendants  could  not,  as  matter  of 
law,  be  contradicted  for  the  purpose  of  defeating  the  agree- 
ment, nor  in  fact  was  any  such  denial  or  attempt  made. 
{McCurtis  V.  Stevens,  13  Wend.  527 ;  McCrea  v.  Purmont, 
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IG  id.  460 ;  Bk.  of  the  U.  S.  v.  Herman^  6  Paige,  526 ; 
Merriam  v.  Ilaraen^  2  Barb.  Ch.  232,  267 ;  Barnum  v.  ChUdy 
1  Saudf.  58.)  The  undertaking  having  been  voluntarily 
executed,  its  validity  did  not  depend  on  the  lawfulness  of  the 
order  of  removal.  {Slctllrrhan,  v.  TendeSy  12  Wend.  300; 
Perrt/  v.  Sleight^  1  id.  518,  520 ;  Florjgv.  Tyler^  3  Mass.  304 ; 
Bovme  v.  Miller y  6  Ilill,  496,  497.)  Nor  did  the  variance  of 
the  condition  from  the  terms  of  the  statute  render  the  bond 
void.  {Ring  v.  Gihhsy  26  AVend.  502  ;  Acker  v.  Burrelly  21 
id.  605,  606;  Glute  v.  KineSy  102  N.  Y.  377,  381,  382; 
Ooodwin  V.  Bumly  102  id.  224 ;  Cook  v.  FreudentJiaZy  80 
id.  202  ;  Sormebam  v.  LHAy,  102  id.  539,  549,  556  ;  Com.  of 
Charities  v.  O^Rourkey  34  Hun,  349 ;  People  v.  Mortoriy  9 
K  T.  176, 178.  179 :  1  Eorer  on  Raih-oads,  94;  Oarlide  v. 
8.  N.  L.  R.  R.  Co.y  27  Mich.  315 ,  Parker  v.  N.  C.  M. 
R.  R.  Oo.y  33  id.  23:  JV.  Cent.  M.  R.  R.  Co.  v.  IklovOy 
40  id.  222.) 

Jacob  L,  Hanes  for  respondent.  The  justice  of  the  District 
Court  who  received  the  alleged  undertaking,  being  wholly 
without  jurisdiction  so  to  do,  or  to  make  any  order  of  removal 
thereupon,  the  respondent  is  not  estopped  from  his  defense 
that  his  supposed  undertaking  was  invalid  and  void  (  Ward 
▼.  Symey  8  N.  T.  Leg.  Obs.  95 :  M.  C  cfe  L.  M.  R.  Co,  v. 
Swan,  111  U.  S.  379;  Ayerav.  Watsotiy  113  id.  594;  Post 
V.  DoremuSy  60  N.  Y.  371-'^  Nor  can  any  recitals  in  the 
undertaking  estop  the  defense  that  't  was  void  for  such  want 
of  jurisdiction.  (  Ward  v.  Syme^  supra ;  Post  v  DaremuSy 
9upra:  M.  C.  <6  L,  M,  R.  Co.  v.  Su)an.  supra;  Ayers 
V.  Woitson^supra ;  Cadwell  v.  CoZgatCy  7  Barb.  253  ;  Qermand 
V.  People,  1  Hill,  343 ;  Latham  v.  Fdgertoriy  9  Cow.  227.) 

BuGBB,  Ch.  J.  In  December,  1876,  one  Jacob  Mittnacht  com 
mencedan  action  of  claim  and  delivery  for  the  recovery  of  per 
sonal  property,  in  a  District  Court  of  the  city  of  New  York 
against  John  B.  Q-eschwind.  Issue  was  joined  in  the  action  and 
immediately,  thereupon,  the  defendant  co!nTneno.e(l  proceed- 
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ings  to  remove  the  case  into  tlie  Court  of  Common  Pleas  of 
the  city  of  New  York.  For  that  purpose  he  procured  to 
be  executed  and  filed  in  the  District  Court  an  undertaking 
signed  by  himself,  as  principal,  and  John  Kellermann  and 
Frederick  Dieterle,  as  sureties,  which  undertaking,  after  recit- 
ing the  commencement  of  the  action  under  chapter  34i  of  the 
Laws  of  1S57 ;  the  joinder  of  issue  therein  ;  that  a  trial 
thereof  had  not  been  had,  and  the  application  of  the  defend- 
ant to  remove  the  case  into  the  Court  of  Common  Pleas  under 
the  provisions  of  said  act,  continues,  that  now,  therefore,  we, 
John  B.  Geschwind,  John  Kellermann  and  Frederick  Dieterle, 
"  have,  and  hereby  do,  in  consideration  of  the  premises  afore- 
said, and  of  one  dollar  to  us  in  hand  paid,  jointly  and  severally, 
promise  and  agree  that  we  will  pay  to  the  plaintiff  the  amount 
of  any  judgment  that  may  be  awarded  against  the  defendant 
by  the  said  Court  of  Common  Pleas  in  this  action.''  The 
District  Court,  thereupon,  assumed  to  make  an  order  removing 
the  case  into  the  Court  of  Common  Pleas,  upon  the  ex  parte 
application  of  the  defendant  therein.  Thereupon,  the  plain- 
tiff caused  said  action  to  be  placed  upon  the  calendar  of  the 
Court  of  Common  Pleas  at  a  trial  term  thereof,  and  when 
the  case  was  reached,  in  the  regular  course  of  proceedings, 
moved  the  same  for  trial,  and  the  defendant  not  appearing, 
took  his  default  and  entered  judgment,  upon  an  inquest,  for 
the  return  of  the  property  described,  and,  in  case  that  could 
not  be  had,  for  the  amount  of  $250,  its  assessed  value. 

No  appearance  in  the  action  was  in  any  way  made  in  the 
Common  Pleas,  by  the  defendant  after  its  attempted  removal 
there,  and  it  does  not  appear  that  he  ever  took  any  steps  in 
the  action  after  obtaining  the  order  of  removal. 

This  action  is  brought  to  recover  the  damages  arising  out 
of  an  alleged  breach  of  the  undertaking  given  on  the  attempted 
removal.  The  grounds  upon  which  liability  is  contested  are, 
that  the  undertaking  was  without  consideration  ;  that  the 
District  Court  had  no  authority  to  order  a  removal  of  an  action 
for  claim  and  delivery,  from  that  court  into  the  Court  of  Com- 
mon Pleas,  and  that  the  latter  c.»urt  acquired  no  jurisdiction 
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oase,  by  reason  of  the  proceedings  to  remove  it,  and  has 

l^^^^'^wl  no  valid  judgment  in  such  action. 

suti    ^^^ms  to  us  quite  clear  that  the  District  Court  hab  no 

into  ^  >^^*^t;y  to  order  the  action  to  be  transferred  from  that  court 

y /^  j^^  Court  of  Common  Pleas.     By  chapter  344  of  the  Laws 

/?ik^^^^  "5",  being  an  act  to  consolidate  the  several  acts  relating  to 

^t^    '^  t:  Courts  in  the  city  of  New  York,  it  is   provided  by 

y  ^^^^      3,  that  such  courts  have  jurisdiction  in  the  following 

^'^^^.  In  actions  similar  to  tnose  provided  by  sections  53 
^^S.'^i  of  the  Code  of  Procedure,  where  the  sum  claimed  shall 
not  exceed  $250. 

Second,  In  an  action  upon  the  charter,  ordinances  or  by-laws 
of  the  corporation  of  the  city  of  New  York,  or  a  statute  of 
the  State  where  the  penalty  shall  exceed  $250. 

It  is  then  provided  by  subdivision  3  of  that  section  tliat 
"in  any  action  commenced  in  pursuance  of  this  section 
where  the  claim  or  demand  shall  exceed  the  sum  of  $100, 
upon  the  application  of  the  dfefendant,  the  justice  shall  make 
an  order  removing  the  same,  at  any  time  after  the  issue 
joined,  and  before  the  trial  of  the  same,  into  the  Court  of 
Common  Pleas,  in  and  for  the  city  and  county  of  New  York, 
upon  the  defendant  executing  to  the  plaintiff  an  undertaking 
with  one  or  more  sufficient  sureties,  to  be  approved  of  by  the 
justice  of  the  court  in  which  such  action  is  commenced,  to 
pay  to  the  plaintiff  the  amount  of  any  judgment  that  may  be 
awarded  against  the  defendant  by  the  said  Court  of  Common 
Pleas." 

It  will  be  observed  that  this  act  conferred  no  jurisdiction 
upon  the  District  Courts  to  entertain  actions  except  those 
calling  for  the  relief  to  be  obtained  by  money  judgments. 
It  is  not  claimed  that  they  thereby  obtained  any  jurisdiction 
of  an  action  for  claim  and  delivery. 

By  section  17  of  chapter  484  of  the  Laws  of  1862,  jurisdic- 
tion was  conferred  upon  District  Courts  to  hear  and  determine 
actions  for  claim  and  delivery  where  the  value  of  the  property 
claimed  did  not  exceed  $250.     The  question   whether  such 
RTmcET.8  — Vol.  LX.       59 
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an  action  was  removable  into  the  Court  of  Common  Pleas, 
Tinder  section  3  of  the  act  of  1857,  arose  in  that  court  in 
1876  m  the  case  ot  Curtis  v.  Beaaon  (6  Daly,  432)  where  it 
was  held  that  it  was  not,  the  court  saying  that  the  act  of 
1862  made  no  prevision  for  cuch  removal,  and  that  the  terms 
of  the  provisions  of  section  3  ot  the  act  of  1857,  were  incon- 
sistent with  the  theory  that  fuch  power  of  removal  was 
intended  to  be  conferred.  They  say  "  by  that  section  con- 
ferring jurisdiction  solely  ol  actions  for  the  recovery  of 
money  the  power  of  removal  is  only  ''  in  such  actions  (referred 
to  in  subd.  1  and  2)  and  the  obligation  of  the  undertaking 
required  in  such  a  proceeding  k  to  pay  "  the  amount  of  any 
(money)  judgment,"  while  in  a  proceeding  for  the  removal 
of  the  action  for  the  recovery  of  the  possession  of  personal 
property,  any  such  obligation  would  be  unadapted  to  the 
case,  and  would  not  furnish  the  plaintiff  with  security  for 
the  performance  of  such  terms,  as  the  judgment  in  such  an 
action  in  favor  of  the  plaintiff  would  award.  ' 

Great  weight  must  be  given  fo  the  opinions  of  that  court 
upon  questions  affecting  its  own  practice  and  jurisdiction, 
and  we  should  be  reluctant  to  overrule  its  disposition  of  such 
cases,  especially  when  they  had  been  long  acquiesced  in,  even 
if  we  were  not  entirely  satisfied  with  the  reasonc  given 
theref  01 . 

But  we  are  also  of  the  opinion  that  the  decisioix  ot  that 
case  was  a  correct  exposition  of  the  ineaninj^  and  inten*^  of 
the  statute  referred  to.  It  follows  from  these  views  that  the 
Older  of  the  District  Court  removing  the  original  case  to  the 
Court  of  Common  Pleas  wa^  without  jurisdiction,  and  did 
not  effect  such  removal*  tha*.  the  Court  of  Common  Plea^ 
acquired  no  jurisdiction  of  that  action  by  force  of  the  order 
of  removal,  and  that  all  subsequent  proceedings  in  that  court 
were  void  and  of  no  effect.  It  also  follows,  from  these 
views,  that  the  execution  of  the  undertaking  in  question  was 
not  made  under  any  statutory  authority,  and  it  cannot  be 
supported  upon  the  theory  that  it  was  executed  according  to 
any  requirement  of  law. 
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Aithougb  it  may  be  open  to  some  question  whether  the 
security  ui  question  comes  within  the  provisions  of  the 
statute  against  bonds  taken  colore  officii  {Decker  v.  Judeon^ 
16  N.  Y.  439)  it  yet  derives  no  support  from  the  statute,  and 
must  be  sustained,  if  sustainable  at  all,  upon  some  other 
theory.  The*  general  rule  that  bonds  taken  by  public  officers 
purporting  to  be  taken  under  statutory  authority,  but  which 
are  not  actually  authorized  by  the  statute,  and  do  not  conform 
in  all  material  respects  with  its  provisions,  are  void,  is  too 
well  established  by  authority  to  ba  questioned  or  disputed. 
{Post  V.  Doremvs^  60  N*.  Y  371;  People  v.  Meighan^ 
1  Hill,  298,  Iloman  v.  BrlnckerJuyf,  1  Denio,  ISL) 

Some  claim  has  been  made  by  the  appellant  that  it  may  be 
upheld  as  a  valid  instrument  at  common  law,  but  such  an 
instrument,  like  other  contracts  made  between  parties,  requires 
a  consideration  to  support  it.  This  contract  has  none.  It 
was  a  unilateral  undertaking,  executed  by  a  defendant  acting 
in  hostility  to  the  plaintiff,  and  by  which  he  sought  to  obtain 
an  advantageous  position  in  the  litigation,  against  the  will 
of  his  adversary.  If  it  had  any  force  it  was  not  by  any  agree- 
ment or  consent  of  the  parties,  but  was  the  act  of  one  party 
attempted  to  be  imposed  upon  the  other,  as  a  compliance  with 
an  assumed  statutory  authority.  It  was  not  claimed  that  it 
had  any  other  efficacy  than  such  as  the  statute  gave  it.  The 
admission  of  tlie  receipt  of  one  dollar  in  the  undertaking  as 
a  consideration,  doos  not  state  who  received  it,  or  from  whom 
it  came.  Ordinarily  such  an  acknowledgment  would  import 
that  it  came  from  the  obligee,  but  such  an  inference  cannot 
legally  be  indulged,  when  the  situation  of  the  parties  forbids 
it.  It  cannot  be  presumed  that  a  hostile  party  in  a  law  suit, 
advanced  money  to  his  adversary,  to  enable,  a  proceeding 
to  be  taken  which  he  did  not  know  of,  and  would  naturally 
desire  to  defeat.  This  bond  was  not  given  as  the  condition 
of  any  favor  extended  by  the  court,  or  as  the  condition  of  any 
indulgence  to  be  granted  by  the  plaintiff,  but  was  an  ex  parte 
proceeding  to  compel  a  removal  of  the  case  under  the  claim 
of  a  legal  right.     The  defendant  did  not  ask  any  favor  of  the 
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plaintiff,  and  proceeded  regardless  of  bis  assent  or  dissent  to 
the  proceeding. 

We^  therefore,  think  the  bond  was  invalid  as  being  wholly 
without  consideration^  Assuming,  however,  that  the  bond 
was  given  upon  a  sufficient  consideration,  we  are  of  the 
opinion  that  no  breach  of  its  condition  has  been  shown, 
an!  tha*^  the  Court  of  Common  Pleas  has  never  rendered 
judgment  in  the  action  against  the  defendant.  Admitting 
that  the  Court  of  Common  Pleas  had  jurisdiction  of  actions 
for  claim  and  delivery,  it  does  not  appear  that  they  ever 
acquired  jurisdiction  of  the  person  of  the  defendant  No 
process  of  that  court  was  ever  served  upon  him,  and  he  never 
in  any  manner  appeared  in  the  action  after  its  attempted 
removal  to  that  court.  The  bond  was  conditioned  to  pay 
any  judgment  that  the  Court  of  Common  Pleas  should 
render  against  the  defendant.  This  clearly  implies  that 
it  should  be  a  valid  judgment  and  not  the  expression 
of  an  ineffectual  opinion.  A  decision,  which  it  had  no 
authority  to  make,  lacks  all  of  the  essential  qualities  of  a 
judgment.  As  we  have  heretofore  seen  the  Court  of  Com- 
mon Pleafl  acquired  no  jurisdiction  from  the  order  of  the 
District  Court,  and  it  acquired  none  by  any  subsequent  pro- 
ceedings. That  court  could  not,  therefore,  render  a  judgment 
in  that  action. 

The  appellant  also  claims  that  the  defendants  should  be 
precluded  from  raising  the  questions  as  to  the  invalidity  of 
this  bond  because  they  have  not  been  raised,  by  answer. 
It  will  be  observed  that  the  questions  raised,  all  appear  on 
the  face  of  the  complaint,  and  lie  at  the  foundation  of  the 
action.  In  any  view  that  we  can  take  of  the  case  no  cause 
of  action  was  stated  in  the  complaint. 

The  subsequent  appearance  of  the  plaintiff,  in  the  action  in 
the  Court  of  Common  Pleas  adds  nothinjs:  to  the  force  of  the 
bond,  for  the  obligation  executed  by  the  sureties  was  either 
legal  when  the  contemplated  action  had  been  taken  upon  it, 
or  it  was  then  void.  The  parties  to  the  action  could  not,  by 
subsequent  voluntary  action  or  agreement,  create  a  oonsidera 
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tion  for  ail  uudertaking  as  against  sureties,  which  had  no  exist- 
ence at  the  time  of  its  execution.  AVhile  it  may  be  assumed 
that  the  parties  intended  to  execute  an  instrument  which 
should  be  effectual  to  remove  the  case  to  the  Court  of  Common 
Pleas,  we  have  no  authority  to  say,  they  intended  thereby  to 
leave  it  optional  with  the  plaintiff  to  remove  it,  or  not,  as  he 
should  afterwards  elect. 

Finally  it  is  claimed  that  the  defendant  is  estopped  from 
disputing  the  jurisdiction  of  the  Court  of  Common  Pleas  by 
the  recitals  in  the  undertaking,  and  that  he  thereby  admits 
that  it  did  or  would  acquire  jurisdiction  by  the  order  of 
removal.  We  do  not  see  what  recitals  there  are  in  this 
instrument  which  affirm  such  a  fact  or  estop  the  sureties 
from  availing  themselves  of  the  insufficiency  or  invalidity  of 
the  instrument*  It  may  be  inferred  from  the  language  of  the 
bond  that  the  defendant  intended  to  claim,  that  by  filing  such 
a  paper  and  moving  the  court  to  transfer  the  case,  he  had, 
under  the  act  of  1857,  the  right  to  have  the  case  removed 
into  the  Court  of  Common  Pleas,  but  there  is  no  recital 
therein  which  he  now  controverts,  and  none  which  he  directly 
affirms  either  as  fact  or  opinion  At  the  strongest,  what  was 
then  said,  amounted  only  to  an  inference  as  to  what  was  the 
defendant's  opinion,  and  this,  honestly  entertained  and 
expressed,  cannot  be  the  basis  of  an  estoppel  or  a  contract. 
The  authorities  cited  by  the  counsel  for  the  appellant,  to  the 
effect  that  parties  to  an  undertaking  are  bound  by  the  recitals 
therein  contained,  are  quite  inapplicable  to  this  case,  for  there 
are  no  recitals  in  this  instniment  w^hich  it  is  now  necessary 
for  him  to  controvert. 

The  judgment  should,  therefore,  be  affinned. 

All  concur. 

J  udgment  affirmed. 
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12-Jsl        J^"^  M.  Helck,  as  Administrator,  etc..  Appellant,  v.  Henkt 
E^iNHEiMER  et  al.,  Impleaded,  etc.,  Respondents. 

Where,  in  an  action  of  foreclosure,  defendants,  claiming  under  a  title  para- 
mount to  the  mortgage,  set  up  their  claim  by  answer  and  the  same  is 
litigated  and  decided  in  their  favor,  they  may  not  take  the  ground  on 
appeal  that  the  judgment  in  their  favor  should  be  sustained  on  the 
ground  that  the  question  could  not  properly  be  litigated  in  the  action. 
Both  parties  having  consented  to,  and  having  actually  litigated  it  in 
this  form,  are  bound  by  the  judgment. 

A  deed  recited  an  ante-nuptial  agreement  between  J.,  the  grantor,  and 
his  wife,  in  pursuance  of  which  the  conveyance  was  executed,  which 
agreement  was  to  the  effect  that  in  case  the  intended  marriage  was 
celebrated  he  would  convey  the  land  in  question  to  H. ,  '*  to  the  use, 
benefit  and  behoof*  of  the  wife  '*  in  manner  following,'*  in  the  event 
of  the  decease  of  J  during  the  lifetime  of  the  wife,  she  to  have  the 
use  of  one-half  of  the  premises  during  her  life,  and  after  her  death 
the  same  to  revert  to  the  heirs  of  J. ;  also  the  use  of  (he  other  half 
during  the  minority  of  two  children  of  J.  by  a  former  marriage ;  when 
they  become  of  age  the  said  half  to  be  convoyed  to  them,  and  in  case 
of  the  decease  of  the  wife  without  issue  during  the  lifetime  of  J.  all 
of  the  property  to  be  transferred  back  to  him.  The  wife  died  before 
J.  JTeld,  that  no  trust  estate  and  no  estate  whatever  vested  in  the 
grantee  named  in  the  dedd,  but  it  was  simplv  a  conveyance  to  him  for 
the  uses  of  the  beneficiaries  named,  which  uses  would  be  executed  by 
the  statute  without  any  conveyance;  that  the  deed  was  not  to  take 
effect  at  all,  except  in  the  contingency  of  J.  dying  before  his  wife; 
that  the  provision  in  the  agreement  that,  in  the  event  of  the  decease  of 
the  wife  **  without  issue"  during  the  lifetime  of  J.  all  of  the  property 
should  be  assigned  back  to  him,  was  not  of  it«Jelf  suflficient  to  create  a 
trust  in  favor  of  the  issue  of  the  marriage;  that,  therefore,  all  interests 
under  the  deed  were  defeated  by  and  it  ceased  to  have  any  operation  upon 
the  death  of  the  wife  during  the  lifetime  of  J. ;  and  that  a  mortj^age, 
executed  by  J.  and  his  wife  upon  the  premises  after  the  executioa  of 
the  deed,  was  a  valid  lien. 

(Argued  March  23. 1887;  decided  April  26,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  4,  1886,  the  nature  of  winch  order,  of  the  judg- 
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men^    below  and  of  the  action,  and  the  material  facts,  are  set 
fortli  in  the  opinion. 

^r?A-n  F.  Anderson  for  aj3pellant.     The  action  was  treated 

OTi  tli atrial  as  one  solely  for  the  purpose  of  construing  the 

\Tistr-i:n»ent  under  which  the  defendants  claimed  the  premises 

and  it«  effect  upon  the  mortgage,  and  having  been  tried  in  the 

coar^       below  upon  the    merits  without    any  exceptions   on 

tlie  Y^sLTt  of  the  defendants,  it  will  be  so  considered  on  appeal. 

{Br^z^rz^dage  v.  Domestic  cfe  F,  Mis.  Soc.^  60  Barb.  213  ;  Bar- 

naf^l     T-.    Oruierdonkj  98  N.Y.I  58-163;    Keeler  y,  Keeler^ 

102    id.    SO-   Jordan  v.   Van  Epps,  85  id.  436;    Rynes  v. 

McJ>^r*TnoU,  82   id.  41-48;    Osgood  v.   Toole,  60   id.  475; 

J^fiz^yr^    V.  Schaefer,  55  id.  446  ;  Cole  v.  Malcoiriby  (j^  id.  363.) 

^he   cJ^^d  is  inoperative,  and  the  trust  ceased  when  Philipena 

^'ed    <3xii-ing  the  lifetime  of  Jacob  Reinheimer.     (R.  S.  [Bank's 

7th  o<i.3     2183,  §  67  ;  Quin  v.  Skinner,  49  Barb.  128.)     This 

J8  n  ot;   o  xie  of  the  trusts  authorized  by  that  statute.     It  does  not 

eonao  XI  T-k  der  either  of  the  subdivisions.     (R.  S.  [Bank's  7th  ed.] 

2I8S,    §  §  49^  55,  58  ;  Jarvis  v.  Babcock,  5  Barb.  139  ;  Ilotchn 

kiss    ^-.    .siting,  36  id.  38  ;  Verdin  v.  Siocum,  71  N.  Y.  345.) 

The    j>i^  X* poses  of  the  power  having  ceased  to  exist,  the  power 

had      ^.Is^o  ceased,  and  the  premises  reverted  to  the  grantor 

witbioxxt     any  conveyance.     {Quin  v.  Skinner,  49  Barb.  128- 

133  ^       -J^ziawley  v.  James,  5  Paige,  318-457 ;    Sharpstern  v. 

THZon,^     S  Cow.  660 ;   Eutchins  v.  Baldwin,  7  Bosw.  241.) 

^  -    -^  •   Bush  for  respondents.     The  grant  being  to  the  "  use 
and   o^l:x^3of  of  Philipena  Winegarth,"  no  estate,  legal  or  equita- 
ble,   ^^sted  in  the  trustee.     (3  R.  S.  [7th  ed.]  2180,  §§  47, 49.) 
The  oir^^tion  of  contingent  remainders,  continuing  both  as  to 
the  V>ei*^^ii  and  estate  limited,  to  vest  in  the  future,  limited 
up^ri     ^^     jjjq  estate,  is   authorized   by   the  Revised  Statutes. 
(3  R.   s.    [7th  ed.]  2176,  §§  13,  26,  28,  30.)     This  construction 
ot  t lio  ce  nte-^iuptial  agreement,  and  the  grant  made  in  execution 
<>i  it^   Iq   ^jj  strict  accord  with  the  rule  in  equity  as  to  the  con- 
straotie^^  of  such  agreements.     (Story's  Eq.  Jur.,  §§  983,  984, 
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Eapallo,  J.  This  was  an  action  to  foreclose  a  mortgage 
on  real  estate,  executed  in  the  year  1873  by  Jacob  Keinlieiraer 
and  his  wife  Philipena,  to  the  plaintiff's  incestate,  to  secure  the 
payment  of  money  lent.  None  of  the  defendants  answered 
except  Henry  Eeinheimer  and  Henry  Reinheimer,  Jr.  The 
execution  of  the  mortgage  and  the  amount  due  thereon  were 
not  disputed,  but  the  two  defendants  who  answered  set  up  as 
a  defense  that,  at  the  time  of  the  execution  of  the  mortgage, 
the  mortgagor,  Jacob  Reinheimer,  had  no  title  to  tlie  mort- 
gaged premises,  and  had  acquired  none  since;  that  in  1864 
he  had  conveyed  said  premises  to  the  defendant  Henry  Rein- 
heimer in  trust  for  the  benefit  of  said  Philipena  and  the 
heirs  of  said  Jacob,  and  that  said  Henry  still  owned  them  for 
the  purposes  of  the  trust,  and  they  demanded  as  relief  that 
the  complaint  be  dismissed  and  that  the  premises  be  adjudged 
free  from  the  lien  of  said  mortgage. 

The  plaintiff  then  amended  his  complaint  and  alleged  that 
the  trust  set  up  in  the  answer  had  terminated ;  that  the  deed 
was  void,  and  demanded,  in  addition  to  the  judgment  of  fore- 
closure, that  the  alleged  trust  deed  be  adjudged  null  and  void. 

The  same  answer  was  then  made  to  the  amended  complaint, 
and  the  issues  were  tried  before  the  court. 

No  question  of  fact  was  involved,  but  only  the  construction 
and  effect  of  the  deed  from  Jacob  Reinheimer  and  wife  to 
Henry  Reinheimer,  given  in  1864,  the  defendants  contending 
that  it  created  a  valid  trust  and  that  the  mortgage  created  no 
lien,  and  the  plaintiff  insisting  that  the  deed  was  of  no  effect 

Neither  of  the  parties  made  any  objection  to  the  trial  of 
this  issue  in  the  foreclosure  suit.  If  the  objection  had  been 
raised  that  the  defendants  claimed  under  a  title  paramount  to 
the  mortgage,  it  would,  according  to  some  of  the  cases  cited, 
have  been  the  duty  of  the  court  to  refuse  to  try  that  issue. 
It  is  not  necessary  to  decide  that  question  now ;  but  if  that 
course  had  been  taken,  the  judgment  rendered  would  have 
had  no  effect  upon  the  rights  of  either  party,  so  far  as  the 
question  of  the  validity  or  effect  of  the  trust  deed  is  con- 
cerned.    But  instead  of  taking  the  objection,  both  parties 
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submitted  their  rights,  in  that   regard,  to  the   adjudication 
of  the  court. 

The  court  at  Special  Term  decided  that  the  deed  of 
September,  1804,  to  Henry  Keinheirner  and  the  contract 
therein  recited,  were  intended  as  a  marriage  settlement  for  the 
benefit  of  the  children  of  the  marriage  between  said  PhiHpena 
Reinheimer,  as  well  as  for  the  said  PhiHpena,  and  created  a  valid 
implied  trust  for  the  benefit  of  said  children,  and  a  power  in 
tmst  in  favor  of  said  Henry,  and  that  the  mortgage  to  plaintiffs 
intestate  conveyed  no  interest  in  the  mortgaged  premises,  and 
accordingly  rendered  judgment  dismissing  the  complaint  with 
costs. 

The  General  Term,  on  appeal  from  the  judgment,  decided 
tliat  the  question  of  the  validity  and  effect  of  the  trust  deed 
should  not  have  been  tried  in  this  action,  the  interests  of  those 
claiming  under  that  deed  not  being  subsequent  to  the  mort- 
gage, but  being  adverse  to  it,  and  the  complaint  should  be 
dismissed  with  costs  as  to  the  two  defendants  who  had 
answered,  but  without  any  decision  on  the  merits,  and  that  a.s 
to  the  other  defendants  the  usual  decree  of  foreclosure  should 
be  granted.  Judgment  was  entered,  in  conformity  with  this 
decision,  containing  a  provision  that  the  judgment  should  not 
prejudice  any  parties  who  might  be  interested  under  the 
trust  deed  or  involve  its  validity  or  effect. 

We  do  not  concur  in  the  view  taken  by  the  court  at  General 
Term.  If  the  defendants  had  claimed  that  they  had  been 
improperly  made  parties  defendant,  because  their  rights  were 
paramount  and  not  subsequent  to  the  mortgage  and  could  not 
properly  be  litigated  in  this  action,  it  might,  as  before  stated, 
have  been  proper  to  dismiss  the  complaint  with  costs,  as  to 
them,  for  that  reason.  But  in  this  case  instead  of  taking  any 
such  ground,  they  themselves,  in  their  answer,  set  up  their 
claims  under  the  trust  deed,  and  asked  that  they  be  adjudicated 
upon,  and  demanded  judgment  that  the  mortgaged  premises 
be  freed  from  the  mortgage,  and  that  it  be  discharged  of  record, 
and  on  the  trial  both  parties  litigated  the  question,  and  the 
defendants  obtained  j-.id^^inent  in  tlieir  own  favor  thereon. 
C'icKELs  — Vol.  LX,        uo 
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Under  these  circumstances  we  tliink  that  it  was  too  late  to 
take  the  ground  that  the  dismis3al  of  the  complaint,  as  to  them, 
should  be  sustained  on  the  ground  that  the  questions  could  not 
properly  be  litigated  in  this  action.  Both  parties  having  con- 
sented to  litigate,  and  having  actually  litigated  thera  in  this 
form,  we  think  they  would  both  be  bound  by  the  judgment. 
(Jicdsonv.  Van  Eppa,  85  N.  Y.  427,  435,  436 ;  Barnard  v. 
Onderdonh,  98  id.  158;   163.) 

We  must,  therefore,  consider  the  case  as  to  the  two  defend- 
ants, who  are  respondents  on  this  appeal,  upon  the  merits. 
As  to  tlie  other  defendants,  whose  interests  are  alleged  in  the 
complaint  to  be  subsequent  and  subject  to  the  mortgage,  and 
who  have  not  answered,  the  judgment  will  not  estop  them  as 
to  any  rights  which  they  may  have  by  title  paramount  to  the 
mortgage.  But  as  to  the  two  respondents,  one  of  whom  is 
the  trustee  named  in  the  alleged  trust  deed,  and  the  other 
one  claiming  to  be  a  beneficiary  thereunder,  a  valid  judgment 
can  be  rendered  determining  the  questions  which  they  have 
voluntarily  litigated  in  this  action. 

The  deed  of  September,  1864,  under  which  they  claim,  is, 
in  substance  to  the  following  effect :  It  recites  an  ante-nuptial 
contract  between  Jacob  Eeinheimor,  then  the  owner  in  fee  of 
the  mortgaged  premises,  bearing  date  the  13th  of  August,  1863, 
of  the  first  part,  Philipena  Winegarth  of  the  second  part,  and 
Henry  Reinheimer,  brother  of  said  Jacob,  of  thethird  part; 
that  a  marriage  is  shortly  to  be  solemnized  between  said  Jacob 
and  said  Philipena,  and  therefore  it  is  agreed  as  follows  : 

First  The  said  Jacob  agrees  that  in  case  the  intended 
marriage  is  solemnized  he  and  said  Philipena  will,  by  a 
sufficient  conveyance,  settle  and  convey  the  land  in  question 
on  and  to  said  Henry,  "  to  the  tcaCy  henefit  and  hehoof  of  the 
said  Philipena^  in  the  mariner  following. ^^  That  in  the  event 
of  the  decease  of  the  said  Jacob  Reinheimer  during  the  life^ 
time  of  the  said  Philipena  she  shall  have  the  use  of  the  south 
half  of  the  property  during  her  natural  life,  and  after  her 
decease  the  same  shall  revert  to  the  heirs  of  said  Jacob 
Reinheimer,  and 
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Second.  The  use  of  the  other  half  oi  said  premises  during 
the  minority  of  Henry  Reinlieiincr  and  Mary  Keinlieimerj 
two  children  of  said  Jacob  by  a  former  marriage,  and  wlien 
they  Ijocoiiie  of  age  that  thf;y  sbull  have  tho  north  half  of 
sail]  property  conveyed  to  them,  and  ia  the  event  of  the 
decease  of  the  said  PhiHpena  without  issue  during  tlie  life- 
time of  tlie  said  Jacob  ail  the  property  shall  be  transferred 
back  to  said  Jacob. 

Third,  Tlie  said  Jacob  agrees  to  adopt  Christ  Anton  Wine-  5 

garth,  son  of  his  said  intended  wife,  and  place  liim  in  every 
respect  on  equal  terms  with  whatever  children  may  Issue 
from  the  marriage,  and  in  case  there  should   be  no  such  ^]i 

isstic,  that  said  Christ  Anton  sliall  bo  joint  and  co-heir  with 
said  Henry  and  Mary  Reinheinier, 

After  this  recital,  the  deed  of  September,  1864,  proceeds  to  % 

recite  that  the  marriage  has  taken  placo^  and  in  pursuance  m 

of  the  agi^ceraenta  and  covenants  contained  in  the  ante<unptial  |^ 

contract,  conveys  the  land  in  question  to  Henry  Beinheimer  ^ 

for  the  use  and  purpose  therein  mentioned.     The  legal  effect  3 

of  this  deed  was,  in  our  judgment,  to  vest  in  Philipena,  in  H 

ease  she  should  survive  her  husband,  an  estate  for  her  own 
life  in  the  south  half  of  the  land,  leaving  tho  remainder  in 
fee  in  Jacobs  and  in  the  sanio  tontingeucy  to  veat  in  her  an  I 

estate,  during  the  minorities  of  Henry  and  Mary,  in  the  north  i 

half  of  the  premises,  with  remainder  in  fee  to  said  Uonry  and 
Mary,  to  vest  in  thcni  on  tlie  death  of  Jacob  in  the  lifetime 
of  PhiHpena,  and  to  take  effect  in  possession  on  their  coming  of 
age.  Tliat  no  trust  estate  and  no  estate  whatever  was  vested 
in  Henry,  the  grantee  named  in  the  deed,  but  it  was  a  mere 
conveyance  to  him  to  the  use  of  the  respective  beneficiaries 
named,  which  uses  would  be  executed  by  the  statute,  without 
any  conveyance,  and  that  those  provisions  were  not  to  take 
effect  at  all,  except  in  the  contingency  of  Jacob  dying  during 
the  hfetime  of  Phihpcna,  The  intention  clearly  was  to  pro- 
vide for  Philipena  in  case  she  should  survive  Jacob,  and  she 
having  died  before  him,  tbe  deed,  on  her  death,  ceased  to 
operate,  and  tlie  whole  title  remained  in  hini,     Tho  purpose 
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of  the  ante-nuptial  agreement  and  of  the  deed,  seems  to  have 
been  only  to  provide  for  the  case  of  Jacob  dying  in  the  life- 
time of  his  wife,  leaving  him  to  take  care  of  and  provide  for 
his  children  in  case  he  should  survive  her. 

There  is  no  provision  in  the  agreement  or  in  the  deed  for 
the  issue  of  the  marriage,  in  any  event.  An  intention  to 
provide  for  them  is  sought  to  be  implied  from  the  provision 
in  the  agreement  that  in  the  event  of  the  decease  of  Phillpena 
without  issue  during  the  lifetime  of  Jacob,  all  the  property 
shall  be  assigned  back  to  the  said  Jacob,  but  it  is  impossible 
to  say  that  this  provision  is,  of  itself,  sufficient  to  create  any 
trust  in  their  favor,  for  there  is  nothing  in  the  deed  providing 
that  if  Philipena  should  die  before  Jacob,  leaving  issue,  such 
issue  should  derive  any  benefit  from  the  property.  The  pro- 
vision for  the  adoption  of  Christ  Anton  Winegrath  gave  him 
no  greater  rights  than  those  of  the  children  of  Jacob,  born 
cither  before  or  after  the  marriage.  As  their  interests  were 
subject  to  the  contingency  of  Philipena  surviving  Jacob,  they 
were  defeated  bv  her  death  durino:  his  lifetime.  We  think 
the  mortgage  given  to  pkintiff's  intestate  was  a  valid  lien 
upon  the  mortgaged  premises,  and  that  the  deed  to  Henry 
Reinheimer  ceased,  upon  the  death  of  Philipena,  to  have  any 
operation,  Jacob  Reinheimer  being  then  living. 

The  judgment  of  the  General  and  Special  Terms  should  be 
reversed  and  the  usual  judgment  for  the  foreclosure  of  the 
mortgage  and  sale  of  the  mortgaged  premises  should  be 
rendered  in  favor  of  the  plaintiflE,  with  costs. 

All  concur. 

Judgment  accordingly. 


J.  D.  KuETz  Ceook,  Respondent,  v.  Leopold  Rindskopf 
et  al.,  Appellants. 

It  is  lawful  for  an  insolvent  member  of  a  firm  to  devote  his  individual 
property  to  the  payment  of  firm  debts  or  to  any  debt  owing  by  him  to 
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his  partners  to  the  exclusion  of  his  individual  creditors,  and  no  infer- 
ence of  fraud  can  legally  be  denved  from  such  disposition. 

The  same  rules  should  be  applied  in  the  construction  ot  assignments 
for  the  benefit  of  creditors  as  are  applicable  to  the  interpretation  of 
other  contracts,  ihey  are  to  be  fairly  and  reasonably  construed,  with  a 
view  of  carrying  out  the  intent  of  the  parties  making  them. 

Where,  therefore,  an  interpretation  may  be  given  to  the  assignment,  consist- 
ent with  innocence  and  the  general  rules  of  law.  it  should  bo  given  in 
preference  to  one  which  would  impute  a  fraudulent  intent  to  the 
assignor,  or  defeat  the  general  purpose  and  intent  of  the  conveyance  , 
and  where  authority  to  do  an  act  is  conferred  m  general  terms,  it  will  be 
deemed  to  be  and  to  have  been  intended  to  be  exercised  within  the 
limits  prescribed  by  law 

The  members  of  a  firm  executed  an  assignment  for  the  benefit  of  credi 
tors  of  all  their  property,  which  provided  that  after  the  payment  of 
the  copartnership  debts  in  the  order  specified,  any  residue  should  be 
applied  to  the  payment  of  the  individual  and  private  debts  of  the 
assignors  or  either  of  them.  If  the  remainder  should  prove  insufficient 
for  that  purpose,  then  the  same  was  directed  to  be  applied  pro  rata  to  the 
payment  of  said  debts  In  an  action  brought  by  a  firm  creditor  to  set 
aside  the  assignment  on  the  ground  of  fraud,  it  appeared  that  one 

'  member  of  the  firm  owned  individual  assets  of  the  value  of  $30,  the 
other  of  the  value  of  $10.  their  individual  indebtedness  was  also 
unequal  in  amount.  No  fraud;  in  fact,  was  shown,  but  it  was  sought 
to  be  mferred  from  the  provision  in  regard  to  the  payment  of  indi 
vidual  debts  in  connection  with  the  evidence  showing  inequality  m 
individual  assets  and  indebtedness  Ildd,  that  no  such  inference  could 
properly  be  drawn,  that  no  authority  was  given  to  the  assignee  by 
either  member  of  the  firm,  or  could  properly  be  inferred  to  satisfy  the 
individual  debts  of  the  other  from  the  combined  individual  property; 
but  that  a  fair  construction  of  tlie  instrument  was  that  after  payment 
:of  firm  debts  if  there  was  a  surplus,  the  share  of  each  partner  therein 
should  be  applied  in  pa}Tnent  of  his  individual  debts  that  while  the 
mstrament  was  necessarily  the  joint  act  of  the  members  of  the  firm, 
so  far  as  their  joint  property  was  concerned,  it  was  the  individual  act 
of  each  when  dealing  with  his  individual  property,  and  the  language 
used  should  be  construed  as  referring  to  and  expressing  only  their 
individual  wishes  with  reference  to  their  individual  property  and 
habilities 

Also.  held,  that  the  provision  complained  of  could  not,  in  any  event,  have 
been  intended  to  defraud  the  creditors  of  the  firm,  and  until  aggrieved 
plaintiff  had  no  cause  of  action 

Crook  V  Rindskopf  (34  Hun ,  457)  reversed 

(Argued  March  24,  1887,  decided  Apnl  26.  1887  ) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  iu  the  first  judicial  department,  made  October  15, 1884, 
which  revei'sed  a  judgment  in  favor  of  defendants,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Terra. 
(Reported  below,  34:  Hun,  457.) 

This  action  was  brought  by  plaintiff,  as  a  jiid^rment-credi- 
tor  of  the  firm  of  Kindskopf  &  Rosenthal,  to  set  aside  an 
assignment  by  tlie  members  of  that  firm  for  the  benefit  of 
creditors  on  the  ground  of  fraud. 

The  material  facts  are  stated  in  tlio  opinion. 

Adolph  Z.  Sai^ger  for  appellants.  As  the  provision  in  the 
assignment  providing  for  distribution  among  the  creditors  of 
the  individual  partners,  after  the  payment  of  all  the  partner 
ship  creditors  is  to  plamtiff's  advantage,  lie  has  no  standing  in 
court.  {Fox  V.  Heathy  16  Abb.  Pr.,  168;  ScoU  v.  GvOirie, 
10  Bosw.  408 ;  25  How.  Pr.  481 ;  Bogert  v,  Haight,  9  Paige, 
297  ;  Cox  v.  PluU,  32  Barb,  127,  130 ;  Morrum  v.  AtweU,  9 
Bosw.  503,  509 ;  Jiichardfion  v.  Herron,  39  Hun,  537 ;  Royer 
Wh^  Co.  V.  Fidding,  101  N.  Y  510 ;  LevtcK  v.  HoUtstar,  4  id. 
211 :  CoUomb  v.  CaldweUy  16  id.  484.)  The  fact  that  there 
is  a  provision  in  an  assignment  executed  by  partners  for  the 
payment  of  the  private  and  individual  debts  of  the  assignors 
out  of  the  residue  i*emaining  after  the  payment  of  all  the 
partnership  debts,  furnishes  no  evidence  of  an  intention  to 
hinder,  delay  or  defraud  creditors,  and  the  legal  intendments 
are  all  in  favor  of  the  validity  of  assignments  in  trust  for  the 
benefit  of  creditors.  {Turner  v.  Jaycox^  40  Barb.  164;  40 
K  Y.  470;  Eyre  v.  Beebe,  28  How  338,  340?  Friend  v. 
Michadis,  15  Abb.  [N.  C.J  336  ;  Cox  v.  PlaM,  32  Barb.  127, 
130  ;  BogeH  v.  Haight,  9  Paige,  267 ;  Morrison  v.  AtweU,  9 
Bosw.  503 ;  40  N.  Y.  470 ;  Fox  v.  Heath,  16  Abb.  168 ;  ScoU 
V  OuthriSj  10  Bosw.  480 .;  Richardson  v.  Berrony  39  Hua, 
540;  Rayer  Wheel  Oo.  v.  Fieldmg,  101  N.  Y.  610;  Smith 
V.  Howard,  20  How.  121;  Bishop  on  Insolv.  Debtors,  169.) 

Edward  T,  BarUett  for  respondent.  The  provision  of 
the  assignment  as  to  the  payment  of  the  individual  debts 
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of  the  assignors  out  of  the  residue  of  the  assigned  property 
rendered  the  assignment  void.  {(TNeil  v.  Salmon^  25  How.' 
246,  249,  253,  254;  Smith  v.  Howard,  20  id.  121 ;  Ldtch  v.' 
Hollister,  4  K  Y.  215 ;  TalcoU  v.  Ihss,  31  Ilun,  282.)  The 
fact,  if  proved,  that  after  the  payment  of  partnership  debts, 
as  directed  by  the  assignment,  there  will  remain  no  assets  to 
be  paid  to  or  credited  to  tlie  assignors,  is  no  defense  to  this 
action.  {jffNeil  v.  Salmon,  25  How.  246  ;  Smith  v.  Howard, 
20  id.  127,  128 ;  Oood)^h  v.  Downs,  6  Hill,  438 ;  Barney 
V.  &riffin,  2  K  Y.  365;  CoUornb  v.  Caldwell,  16  id.  485.) 
An  assignment  by  an  insolvent  is  void  for  actual  fraud,  if 
while  he  provides  for  only  a  part  of  his  creditors,  he  makes 
the  attempt  in  the  instrument  to  reserve  any  portion  of  the 
fund  to  himself.  {O'Neil  v.  Salmon,  25  How.  253  ;  Collomh 
V.  Caldwell,  16  K  Y.  485 ;  Leitch  v.  Holliater,  4  id.  211 ; 
Kirhy  v.  Schoonmaker,  8  Barb.  Ch.  46 ;  Smith  v.  Howard, 
20  How.  121;  Wilson  v.  Robertson,  21  K  Y.  587.)  An 
assignment  void  in  fact  for  fraud  is  void  in  toto.  The  "  fraud 
taints  and  vitiates  the  whole."  {Hfjslop  v.  Clark,  14  Johns. 
458;  MofCkie  v.  Cairns,  5  Cow.  547;  G rover  v.  Wakem.an, 
4  Paige,  23;  11  Wend.  187;  Rogers  v.  J)e  Forest,  7  Paige, 
277 ;  Barney  v.  Griffin,  2  N.  Y.  3H5 ;  Goodrich  v.  Downs, 
6  Hill,  438  ;  Coleman  v.  Bu7-r,  93  N.  Y.  31.)  The  assignment 
was  void  for  palpable,  actual  fraud.  {Curtis  v.  Leavitt,  15 
K  Y.  116;  Scott  v.  Guthrie,  1.0  Bosw.  427.)  The  schedules 
are  part  of  the  assignment.  (General  Assignment  Act, 
1877,  §  3;  Terry  v.  Butler,  43  Barb.  398;  Kavanah  v 
Beckwith,  44  id  197;  Turners.  Jaycox,  40  N.  Y.  475,  476 ; 
EurlhiH  V.  Dean,  2  Keyes,  97-105.) 

RuGEB,  Ch.  J-  On  the  23d  of  October,  1882,  Leopold 
Eindskopf  and  Meyer  Rosenthal,  composing  the  firm  of  Rinds- 
kopf  &  Rosenthal,  executed  an  assignment  of  all  their  prop- 
erty, both  real  and  personal,  in  trust  to  Abraham  Rosenthal 
to  convert  the  same  into  money,  and  after  paying  the  lawful 
expenses  of  the  trust  to  pay  their  partnership  debts  in  the 
order  specified  in  the  instrument     It  then  provided  "  that 
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with  the  remainder  and  residue  of  said  net  proceeds  and 
avails,  if  any  there  shall  be,  the  party  of  the  second  part  shall 
pay  and  discharge  all  the  individual  and  private  debts  of  the 
parties  of  the  first  part,  or  either  of  them,  whether  due  or  to 
become  due,  providing  such  remainder  shall  be  sufficient  for 
that  purpose;  and  ii  insufficient  then  the  same  shall  be 
applied  pro  rata,  share  and  share  alike,  to  the  payment 
of  said  debts,  and  according  to  their  respective  amounts."  It 
was  further  provided  that  if  there  was  any  surplus  then 
remaining,  it  should  be  repaid  to  the  said  assigaors,  or  to  their 
executors,  administrators  or  assigns. 

The  proof  established  the  facts  that  the  assigned  estate 
amounted  in  value  to  the  sum  of  $9,360.87,  and  the  firm 
indebtedness  to  $14,667.87,  and  that  the  individual  assets 
of  the  members  of  the  firm  anK)unted  to  forty  dollars,  of 
which  Rindskopf  owned  ten  dollars,  and  Rosenthal  thirty 
dollars.  Rindskopf  s  absolute  individual  liabilities  amounted 
to  $300,  and  his  contingent  liabilities  to  $4,300 ;  and  Rosen- 
thal's absolute  individual  liabilities  to  $2,850. 

The  plaintiflE  being  a  judgment  creditor  of  the  firm,  brought 
this  action  to  set  aside  the  assignment,  upon  the  ground  tliat 
it  was  made  with  intent  to  hinder,  delay  and  defraud  the 
creditors  of  said  assignors,  and  to  have  the  assets  of  the  assigned 
estate  applied  to  the  payment  of  his  debt.  Both  the  assignors 
and  assignee  respectively  appeared,  and  answered  in  the 
action,  and  the  assignee  denied  all  of  the  allegations  contained 
in  the  complaint  imputing  fraud  to  the  assignors,  which  pat 
the  plaintiflF  to  the  proof  of  his  case.  No  attempt  was  made 
on  the  trial  to  show  any  fraud  in  the  assignment,  except  snch 
as  was  sought  to  be  inferred,  from  the  provision  relating  to 
the  payment  of  individual  debts. 

The  trial  court  found  that  there  was  no  fraud  in  fact  in  the 
making  of  the  assignment,  and,  as  a  conclusion  of  law  that 
the  instrument  constituted  a  valid  transfer  of  the  property  of 
the  assignors  to  their  assignee,  and  ordered  judgment  dis- 
missing the  complaint.  Upon  appeal,  the  General  Term 
reversed  the  judgment,  and  ordered  a  new  trial.     As  that  court 
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did  not  assume  to  reverse  the  jadgment  upon  the  facts,  its 
order  can  now  be  sustained  only  upon  the  theory  that  the 
undisputed  evidence  furnished  conclusive  proof  of  fraudulent 
intent  on  the  part  of  the  assignors  in  making  their  assignment. 
The  conclusion  of  that  court  was  based  wholly  upon  the  ground 
that  the  clause  of  the  assignment,  providing  for  the  payment 
of  the  individual  creditors  of  the  respective  assignors,  con- 
sidered in  connection  with  the  fact  of  inequality  in  the  amount 
of  individual  indebtedness,  of  the  value  of  individual  assets, 
and  of  the  amount  of  the  respective  accounts  of  the  individual 
members  with  the  partnership  firm,  operated  as  a  fraud  in  law, 
upon  the  individual  creditors  of  the  partner,  having  the  largest 
individual  estate,  and  afforded  conclusive  evidence  of  a 
fraudulent  intent  on  the  part  of  the  assignors,  rendering  the 
assignment  wholly  void. 

Passing  over  the  questions,  whether  an  intended  fraud  by 
one  member  of  a  firm  in  transferring  his  individual  assets, 
avoids  an  assignment  of  the  firm  assets,  made  by  the  firm,  and 
whether  such  a  fraud,  affecting  a  distinct  portion  of  the  assets 
devoted  to  a  special  class,  is  inseparable,  and  must,  as  matter 
of  law,  be  held  to  vitiate  the  entire  trust,  we  will  consider 
the  case  upon  the  theory  discussed  by  the  court  below.  The 
burden  was  upon  the  plaintiff  to  show  affirmatively  that  the 
enforcement  of  the  provisions  of  the  assignment,  would 
necedsarily  work  a  fraud  upon  the  creditors  of  the  assignors, 
and  that  it  could  not  legally  be  carried  out  without  produc- 
ing ^nch  a  result. 

It  nas,  in  some  cases,  been. held  that  assignors  providing 
in  their  assignment  for  an  illegal  disposition  of  property, 
are  not  at  liberty,  in  an  action  to  set  it  aside,  to  show, 
as  ..proof  of  innocence  of  fraudulent  intent,  that  the 
assigned  fund  was  insufficient  to  satisfy  the  prior  valid  pro- 
visions of  the  assignment,  and  could  not,  therefore,  be 
affected  by  the  alleged  illegal  provision,  and  are  estopped 
from  controverting  the  existence  of  the  conditions  which 
they  had  provided  for.  {Collomh  v  CaldweU,  16  K  Y.  484, 
and  cases  there  cited.) 
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It  has,  however,  been  hold  that  it  may  be  shown  in 
rebuttal  of  an  inference  of  fraudulent  intent,  arising  from  pro- 
visions  for  the  payment  of  individual  debts,  that  there  were,  in 
fact,  no  such  debts  or  individual  assets  to  be  affected  by  such 
provision  {Turner  v.  Jaycox,  40  N.  Y.  470 ;  Boyert  v.  Ilaighty 
9  Paige,  297),  or  that  the  jwoperty  formerly  belonging  to  the 
firm  had  become  the  property  by  purchase  of  the  one  making 
the  assignment  (J?ir/2^i  v.  Hazard^  32  N.  Y.  65,  68;,  and  other 
circumstances  showing  that  no  fraud,  in  fact,  was  intended. 
{fiimon  v   Hazard^  supra  ;  Hurlbert  v.  Dean^  2  Ke>  es,  97.) 

The  principle  tliat  a  party  may  be  inquired  of  as  to  liis 
intent  in  doing  an  act,  where  such  intent  is  material,  tendt^ 
strongly  to  confirm  the  proposition  that  the  presumption  of 
fraud  arising  from  the  provisions  of  an  assignment  may  be 
repelled  by  parol  evidence.  {Seymour  v.  Wilsoii^  14  N.  Y.  567 ; 
Runt  V.  Johnaouy  44  N.  Y.  27.) 

The  plaintiff  in  this  case  anticipating  the  probable  defense, 
did  not  rely  upon  the  presumptions  of  fraud,  arising  from  the 
assignment  alono  but  undertook  to  establish  the  fact  affinna- 
tively,  that  in  the  actual  circumstances  of  this  case,  the 
execution  of  the  provision  in  question  would  necessarily 
operate  as  a  fraud  upon  creditors.  It  is  unnecessary  therefore 
to  assail  the  doctrines  annunciated  in  CoUomb  v.  Caldxoelt 
(16  N.  Y.  484);  Barney  v.  Griffin  (2  id.  365);  Goodrich  v. 
Downs  (6  Hill,  438),  and  similar  cases,  for  conceding  them  to 
the  fullest  extent  claimed,  the  facts  of  this  case  do  not  bring 
it  within  their  operation. 

It  is  lawful  for  an  insolvent  member  of  a  firm,  to  devote 
his  individual  property  to  the  payment  of  firm  debts,  to  the 
.exclusion  of  his  individual  creditors.  {Ilazard  v.  Dimony  32 
N.  Y.  65  ;  Saunders  v.  Reilley,  105  id.  12;  lioyer  Wlieel  Co, 
v.  Fielding^  101  id.  504;  Kirby  v.  Schoonmaker^  3  Barb. 
Ch.  46.)  And  it  follows  from  the  same  principle  that  he  may 
also  apply  it,  to  the  payment  of  any  debt  owing  by  him,  to  his 
partners  in  the  firm,  and  no  inference  ot  traud  can  legally  be 
derived  from  such  disposition,  of 'his  individual  property. 
This  case  was  decided  by  the  General  Term,  as  appears  from 
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their  opinion,  solely  upon  the  ground  of  a  fraud,  alleged 
to  have  been  intended  by  Rosenthal,  upon  his  individual 
creditors.  The  argument  of  the  respondent  is,  in  brief,  that 
Kosenthal  having  twenty  dollars  more  individual  property 
than  Rindskopf,  the  law  will  assume  that  he,  by  placing  that 
sum  in  a  common  fund  with  other  individual  assets,  and  direct- 
ing the  payment  of  their  aggregate  individual  indebtedness 
therefrom,  intended  to  commit  a  fraud  upon  his  individual 
creditors,  because,  it  is  said,  if  the  excess  of  Rosenthal's  indi- 
vidual assets  is  distributed  pro  rata^  among  each  and  all  of  the 
individual  creditors  of  both  parties,  according  to  the  amount 
of  their  respective  claims^  that  Rindskopf's  creditors  will 
necessarily  receive  something  to  which  Rosenthal's  creditors 
were  equitably  entitled. 

We  think  this  argument,  upon  the  facts  of  the  case,  is 
defective  in  several  particulars.  It  is  not  at  all  certain  that 
such  a  result  would  follow  in  this  case,  for  if  Rindskopf's 
contingent  liabilities  never  became  fixed,  there  would  bo  only 
$300  of  his  individual  debts,  to  be  paid  as  against  $2,850  of 
Rosenthal's,  and  in  that  event  private  property  of  Rindskopf 
would  in  fact  be  taken  to  pay  Rosenthal's  individual  debts. 

We  also  think  the  result  claimed  does  not  follow  from  the 
premises  assumed  by  the  court  below,  but  that  it  would 
necessarily  be  produced  only,  by  the  existence  of  exact  equality 
of  interest  in  the  firm  assets  by  both  members,  or  a  greater 
interest  in  Rosenthal,  combined  with  equality  in  individual 
indebtedness,  and  inequality  in  the  individual  property.  If 
there  is  simply  inequality  of  interest  in  the  firm  assets,  and 
inequality  in  individual  assets,  one  inequality  could  be  easily 
compensated  by  a  corresponding  inequality  in  the  other,  and 
the  evidence  does  not  show  but  that  this  state  of  things  in 
fact  existed.  It  does  appear  that  the  assignors  were  equal 
partners  in  their  firm  business,  but  there  is  no  evidence  as  to 
the  amount  they  each  originall}'  contributed  to  the  capital 
of  the  firm,  except  that  the  amounts  were  about  equal. 
Neither  does  it  appear  how  much  they  had,  respectively, 
drawn  from  the  firm,  except  that  the  amounts  were  nearly 
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equal.  As  the  witness  sajs  one  might  have  contributed  **a 
little  more  or  a  little  less  than  the  other."  No  statement  of 
accounts  between  the  respective  partners  lias  been  given 
showing  their  liabilities  to  the  firm,  or  the  amount  of  their 
respective  interests  in  its  assets,  and  for  aught  that  appears 
in  the  case  Rosenthal  might,  on  a  settlement  of  the  partner- 
ship accounts,  have  owed  Rindskopf  the  exact  sum  which  it 
is  claimed  he  diverted  from  his  individual  assets  to  the  pay- 
ment of  Rindskopf  8  creditors.  This,  in  the  absence  of  a 
fraudulent  intent,  he  had  a  perfect  right  to  do,  as  he  could 
lawfully  pay  his  debt  to  his  ])artner  in  preference  to  that  of 
any  other  creditor,  if  done  in  good  faith ;  and  if  he  did  so  in 
fact,  it  would  relieve  the  clause  In  question  from  any  criticism 
or  objection.  {Royer  Wlieel  Co.  v.  Fielding^  101  N.  Y.  504; 
Dimon  v.  Ilazard^  32  id.  05.) 

Assuming  that  there  was  a  surplus  remaining  after  the  pay- 
ment of  firm  debts,  the  assignment  ostensibly  required  tkis 
residue  of  $4:0  to  be  put  into  a  common  fund  for  the  payment 
of  the  individual  debts  of  both  assignors,  and  then  if  Rindskopf  s 
contingent  liability  became  fixed,  it  is  evident  that  about  $15 
of  his  assets  would  be  paid  to  Rosenthal's  individual  credi 
tors,  leaving  $15  only  subject  to  be  diverted  from  them 
to  the  payment  of  Rindskopfc  creditors.  The  insignifi 
cance  of  this  sum,  as  compared  with  tlie  amount  of  indi- 
vidual debts  to  be  paid,  and  the  almost  infinitesimal  amount 
of  any  dividend  to  individual  creditors  would  seem  to 
furnish  a  conclusive  answer,  to  the  presumption  of  fraud 
sought  to  be  drawn  from  the  obviously  tentative  provision  in 
question.  It  would  also  seem,  in  view  of  the  large  amount 
of  property  transferred  and  the  trivial  value  of  that  which 
might  be  improperly  paid  out,  that  the  maxim '*  Deminimm 
9ion  curat  lex  "  might  well  have  been  applied  and  held  to  con 
trol  the  determination  of  the  case.  {In  re  Empire  City  Bank, 
18  N.  Y.  199:  Colman  v.  SluMiick,  62  id.  363;  R(m  v 
Hardin^  79  id.  84,  93.)  We  conclude,  therefore,  upon  this 
branch  of  the  case,  that  within  the  authorities  cited  below, 
every  inference  of  fraud  derivable  from  the  provisions  referred 
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to,  was  effectively  rebutted.       {Bogert  v,  Haight^  s^ipra 
Turner  v.  Jaycox^  supra  ;  Hazard  v.  Diviorty  supra  ;  Hur-. 
hert  V.  Dean^  supra.) 

We  are  also  of  the  opinion  that  the  provisions  of  this  assign 
raent,  if  fairly  construed  and  enforced  according  to  their 
natnral  meaning  and  import,  would  not  occasion  an  illegal 
disposition  of  tlie  individual  property  of  either  assignor. 
While  heretofore  there  has  been  some  diversity  of  opiniop  in 
the  courts  in  respect  to  the  proper  rule  to  be  applied  in  the 
construction  of  such  instruments,  we  think  the  tendency  of 
modem  decisions,  especially  those  of  most  approved  authority, 
has  been  to  adopt  the  same  rules  which  obtain  in  the  interpre- 
tation of  other  contracts.  {Knapp  v.  McOowan^  96  N.  Y.  75, 
87;  Rapalee  v.  Stewart^  27  id.  310,  315;  Benedict  v. 
Huntinfftanj  32  id.  219;  Taionsend  v.  Stearns,  id.  209.) 
Among  those  rules  is  that  requiring  such  an  interpretation  as 
will  render  the  instrument  consistent  with  innocence,  and  the 
general  rules  of  law,  in  preference  to  such,  as  would  impute  a 
fraudulent  intent  to  the  assignor,  or  defeat  the  general  purpose 
and  inteut  of  the  conveyance.  {Bayley  v.  Bo'oe,  105  N".  Y.  171  ; 
GintkerY.  Richmond,  18  Hun,  232,  231 ;  Rapalee  v.  Stewart, 
27  N.  Y.  315 ;  Benedict  v.  Huntingtmi,  32  id.  219  ;  Town 
'  send  V.  Stearns,  id.  209.)  Such  transfers  are  sanctioned  by 
law  and  are,  when  made,  like  other  contracts,  to  be  fairly 
and  reasonably  con&tinied  with  a  view  of  carrying  out  the 
intentions  of  the  parties  making  them,  Wlien  authority  to 
do  an  act  is  conferred  in  general  terms  it  will  be  deemed  to 
be  and  to  have  been  intended  to  be  exercised  within  the 
limits  prescribed  by  law.  {^Kellogg  ^.  Slauson,  11  N.  Y.  302.) 
In  such  cases  as  m  others,  doubtful  and  ambiguous  phrases 
admitting  of  different  meanings  are,  in  accordance  with  the 
maxim  "  utres  magis  valeaiquam pereai,^^  to  be  so  construed  as 
to  authorize  a  lawful  disposition  of  the  property  only,  although 
there  may  be  general  language  in  the  instrument  susceptible 
of  a  diflEerent  construction.     (Townsendv  Stearns,  supra) 

If  the  instrument  in  (Question  be  considered  in  the  light  of 
tliese  rules,  we  think  it  is  not  fairly  subject  to  the  criticism 
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which  has  been  made  upon  it.  The  insolvency  of  the  firm 
of  Rindskopf  &  Rosenthal  necessarily  worked  its  dissolution 
and  a  division  of  the  interests  of  its  respective  members, 
except  so  far  as  their  property  was  already  legally  disposed  of 
by  the  assignment.  After  satisfaction  of  the  firm  debts  the 
law  would  restore  each  member  of  the  firm  to  his  legal  rights 
in  the  residue  of  the  property,  subject  only  to  the  execution  of 
the  power  conferred  upon  the  assignee  to  dispose  of  the  same. 
It  is  essential  to  the  argument  of  the  respondents  to  estab- 
lish that  the  language  of  this  assignment,  contains  authority 
to  the  assignee,  from  each  member  of  the  firm,  to  satisfy  the 
individual  debts  of  the  other,  from  the  combined  individual 
property.  We  do  not  think  a  proper  construction  of  the 
instrument  justifies  tlie  inference  of  such  an  authority  ;  cer- 
tainly no  such  power  is  expressly  given,  and  it  would  he 
contrary  to  settled  rules  to  impute  such  an  intention  to  its 
authors,  unless  the  language  of  the  instrument  expressly 
requires  it.  The  law  would  require,  in  the  event  of  an 
assignment  by  a  firm  of  two  persons,  that  after  the  pay- 
ment of  firm  debts  the  residue  should  be'divided  into  two 
funds  for  the  payment  of  individual  creditors,  and  the  only 
defect,  if  any,  in  this  assignment  is,  that  it  did  not  expressly 
recognize  the  possible  existence  of  the  two  funds.  We  think 
the  law  will  supply  this  omission  and  order  a  distribution 
of  the  fund  according  to  the  legal  rights  of  the  claimants  upon 
it.  It  was  plainly  contemplated  in  the  assignment  itself  that 
this  division  should  bo  made  in  the  eventual  surplus,  if  any  there 
was,  for  that  is  directed  to  be  paid  to  the  parties  of  the  first  part, 
their  executors,  administrators  and  assigns.  This  provision 
could  be  carried  out  only  upon  the  assumption  that  a  division 
of  the  residue  had  been  made  between  the  two  assignors,  and 
tlins  reflects  strongly  upon  the  intention  of  the  conveyancer 
in  the  use  of  the  language  criticised.  A  reasonable  construc- 
tion of  this  provision  would  seem  to  require  that  the  language 
should  be  distributively  applied,  and  held  to  mean  that  each 
member  of  the  firm  transferred  such  part  of  the  property  as 
he  had  a  lawful  right  to  convey,  and  subjected  the  residue 
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of  such  part,  to  the  payment  of  such  debts  as  he  was  individaally 
liable  for.  The  assignment  purported  to  deal  with  all  of  the 
property,  and  its  fair  import  was  to  distribute  it  to  those 
who  were  legally  entitled  to  it,  paying  the  firm  creditors 
first,  and  then,  in  case  there  were  assets  applicable  to  that 
purpose,  providing  for  the  respective  individual  creditors  of 
the  members  of  the  firm.  There  is  no  language  in  the  clause 
in  question  which  expressly  forbids  such  a  construction,  or 
requires  that  the  property  of  one,  should  be  applied  to  the 
payment  of  the  debts  of  the  other,  and  its  whole  language 
would  be  satisfied  by  the  distribution  of  the  share  of  each,  in 
payment  of  his  individual  debts. 

Upon  the  satisfaction  of  the  debts  of  the  firm,  it  would 
be  the  legal  duty  of  the  assignee,  even  in  the  absence  of 
any  express  provision  requiring  it,  to  determine  the  interest 
of  the  individual  partners  in  the  surplus,  and  devote  each 
share  to  the  interest  of  its  respective  owner  in  accordance 
with  his  legal  rights.  {Ef/re  v.  Beebe,  28  How.  333  ;  Friend 
V.  Michadis,  15  Abb.  [N.  C]  354.) 

While  the  instrument  was  necessarily  the  joint  act  of 
the  members  of  the  firm,  so  far  as  their  joint  property  was 
concerned,  it  was  the  individual  contract  of  the  respective 
members,  so  far  as  they  dealt  with  individual  property. 
When  providing  for  their  joint  interests  and  property,  which 
constituted  the  main  object  of  the  assignment,  they  spoke 
their  joint  interest  and  purpose,  but  when  dealing  with  their 
individual  interests,  although  inaptly  continning  the  use  of 
I  the   phraseology  applicable   to   its   earlier  provisions,   their 

language  must  be  construed  as  referring  to  and  expressing 
only  their  individual  wishes  with  reference  to  their  individual 
I  property  and  liabilities.    In  case  a  surplus  arose  in  the  adminis- 

I  trati'^»n  of  this  estate,  and  it  became  the  subject  of  judicial  con- 

I  troverey  among  the  individual  creditors  of  the  members  of  the 

firm,  it  could  not  reasonably  be  said  that  there  is  anything  in 
the  langu^e  of  the  assignment  which  precluded  Rosenthal 
or  his  creditors,  from  demanding  that  his  individual  property 
fihould  be  applied  to  the  payment  of  his  individual  debts. 
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It  maybe  finally  said  that  the  provision  complained  of 
could  not  in  any  event  have  been  intended  to  defraiad  tlie 
creditors  of  the  firm,  and  until  they  are  aggrieved,  the^r  have 
no  cause  of  action.  {Royer  Wheel  Co.  v.  Fieldin^^  101 
N.  T.  610 ;  Dimon  v.  Hazard^  supra.) 

The  order  of  the  General  Term  should  be  reverse  ci,  and 
judgment  of  the  Special  Term  aflSrmed. 

All  concur  (Andbbws,   J.,   on   the   construction  of      the 
instrument)  except  Danforth,  J.,  not  voting. 

Order  reversed,  and  judgment  affirmed. 
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Susan  F.  Platt,  Appellant  and  Respondent,   v.  Anm-x:^"^ 
Platt,  Appellant  and  Respondent. 

After  sale  in  •*.  partition  suit,  a  referee  was  appointed  to  take  proof 
the  interests  and  rights  of  the  several  parties  and  claimants  j^  ^/^^ 
fund.  Exceptions  were  taken  by  some  of  the  parties  to  tlie  report  of 
the  referee,  so  far  as  it  related  to  a  certain  claim.  The  exceptions  were 
overruled  and  the  report  con/irmed  by  the  Special  Term;  the  order 
was  affirmed  on  appeal  to  the  General  Term.  IleUl,  that  parlies,  who 
had  not  filed  exceptions  or  appealed  to  the  General  Term,  had  no  right 
to  appeal  to  this  court 

N.  died,  seized  of  the  real  estate  in  question.  He  devised  it  to  his  four 
children,  one  of  whom,  more  than  three  years  after  the  death  of  the 
testator,  conveyed  and  another  devised  his  interest.  D.  thereafter 
recovered  a  judgment  in  an  action  brought  by  him  against  the  execu 
tors  of  N.  This  judgment  the  referee  allowed  as  a  claim  up<»ii  and 
directed  its  payment  out  of  the  fund.  Iletd,  error;  that  the  jud^;mcnt 
did  not  become  a  lien,  either  in  law  or  equity,  upon  the  two  shares  of 
the  real  estate  so  conveyed  and  devised,  and  there  was  no  ground  for 
charging  said  shares  with  any  portion  of  said  judgment;  that  the 
owners  of  those  shares  in  no  way  became  bound  for  the  debts  of  N., 
nor  was  the  real  estate  chargeable  after  it  came  to  their  hands. 

It  seems  the  judgment  was,  as  against  the  devisees  or  their  successors  in 
interest,  not  even  evidence  of  the  existence  of  a  claim  against  the 
estate. 

The  statutes  which  provide  a  method  of  enforcing  the  debts  of  a  decedent 
against  his  heirs  and  devisees  and  against  his  real  estate  (3  K.  8.  450^ 
457,  CJode  of  Civil  I*ro.  §  1837  etseq\  do  not  apply  to  such  a  case. 


^     B. 
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It  Beenuf  that  whatever  liability  arose  under  those  statutes  rested  upon  the 
fciir  devisees  named  in  tne  will  of  N.,  and  on  the  death  of  one  of  them  . 
his  share  of  that  liability  devolved  upon  his  personal  representatives, 
not  upOfD  his  devisee. 

i{  seetna  CU^at  the  debts  of  a  decedent  can  be  ordered  to  be  paid  out  of  his 
real  estate  or  by  his  heirs  or  devisees  only  in  the  manner  provided  by 
said  <;tat\]tes  During  three  years  after  his  death  the  real  estate  left  by 
him  cannot  be  so  aliened  by  heirs  or  devisees  as  to  defeat  the  claims  of 
creditors  thereon  (2  R  S  100  ^t  neq..  Code  of  Civil  Pro  i^  2749  et  seq). 
After  that  time  those  claims  cease  to  be  a  lien  or  charge  in  any  sense 
upon  the  real  estate,  but  may  be  enforced  in  the  manner  provided 
agaiuRt  the  heirs  and  devisees. 

In  an  action  previously  brought  by  one  of  the  devisees  against  the  three 
others  an  accounting  was  had,  the  final  judgment  fixed  the  sum 
each  bad  received  from  the  estate,  and  it  was  adjudged  that  each  was 
indebted  to  the  estate  in  the  amount  so  received,  "  contingent  on  the 
rights  of  the  creditors  of  such  estate  and  the  future  adjustment  and 
settlement  of  the  interests  of  all  parties.'*  The  referee  herein  took 
proof  of  the  amounts  so  received  and  treated  them  as  payments  to  the 
parties  i-espectively,  charging  them  with  interest  thereon  and  divided 
the  fund  so  as  to  make  each  share,  including  what  had  been  so  pre  • 
viously  received,  equal.  Held,  error;  that  whatever  equitable  lien  there 
may  have  been  as  against  either  of  the  original  devisees  in  favor  of  the 
others,  it  did  not  absolutely  attach  to  the  real  estate  or  follow  it  in  the 
hands  of  one  holding  under  him  as  devisee,  heir  or  grantee;  nor  was 
it  made  a  lien  by  the  former  judgment. 

The  executors  of  N  having  brought  an  action  to  set  aside  certain  con 
veyances  and  transfers  of  property  made  by  their  testator,  made  a 
contract  with  M..  their  attorney  therein,  by  which  they  agreed  to  give 
him.  as  a  compensation  for  his  services  in  addition  to  costs,  one  half 
of  any  recovery,  and  to  give  effect  to  the  agreement  assigned  one  half 
of  any  recovery.  An  assignee  of  M.  claimed  a  lien  upon  the  fund  by 
virtue  of  that  agreement.  Held,  that  the  executors  had  no  power  to 
make  the  agreement  and  created  no  lien  thereby  upon  the  estate:  that 
even  if  there  was  a  valid  claim  under  the  agreement  the  owner  could 
not,  as  matter  of  right,  have  it  enforced  in  this  action. 

(Argued  March  15,  1887;  decided  April  26,  1887.) 

TiiESK  are  appeals  from  various  orders  and  portions  of 
orders  of  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department  made  December  31,  1886.  (Reported 
below,  42  Hun,  592.) 

The  nature  of  the  orders  and  of  the  action  and  the  material 
facts,  are  set  forth  in  the  opinion. 
SlCKELS  — VoJm  TiX-  62 
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A.  J.  Vanderpoel  for  Annie  R.  Platt  and  E.  N.  Martin, 
appellants.  The  De  Granw  judjjment  was  binding  only 
on  personal  property  and  could  not  be  enforced  against 
the  proceeds  of  the  realty  now  in  question.  {Jooke  v. 
Platt,  98  N.  Y.  35;  Code,  §§  1823,  1841,  1848,  1849, 
1851;  2  R.  S.  90,  §§  38,  42;  id.  109,  §  53;  Selaver  v. 
Coe,  63  K  Y.  438 ;  Stillwell  v.  Sioarthout,  81  id.  109,  115 ; 
Fliess  V.  Buckley,  22  Ilun,  551 ;  Dunning  v.  Ocean  JSk.  61 
N.  Y.  596.)  The  judgment  against  the  administrator  or 
executor,  or  representative  is  not  an  adjudication  against  the 
heir  or  devisee.  {Dodge  v.  Tlwmpson,  13  Week.  Dig. 
104 ;  94  N.  Y.  209 ;  Bigelow  on  Estoppel  [3d  ed.],  98 ; 
Freeman  on  Judgments,  §163;  2  Phillips  on  Evidence,  11, 
note,  259  ;  Ilall  v.  Richardson,  22  Hun,  444 ;  Requa  v. 
Holmes,  26  N.  Y.  338.)  More  than  three  years  having 
elapsed,  the  creditor's  remedy  is  limited  by  the  Code 
(§§  1843, 1844)  to  an  action  by  the  devisees.  {Cooke  v.  Platt^ 
51  Supr.  55.)  An  adjudication  between  the  devisees  and  the 
estate  and  the  executors  is  not  binding  when  the  same  question 
arises  between  the  devisees  themselves.  {Regxia  v.  Holmes^ 
26  N.  Y.  338;  Cooke  v.  PlaU,  98  id.  35.)  In  following 
statutory  proceedings,  as  in  partition  cases,  the  courts  do  not 
act  on  their  general  equitable  jurisdiction,  and  settle  or 
adjust  other  matters  in  dispute.  (Pomeroy's  Eq.  Jar., 
§§  221,  234,  235,  242  ;  Dauser  v.  Jeremiah,  3  Eedl  136, 
140.)  The  attorney  is  entitled  to  a  lien  on  the  fund 
until  the  final  determination  of  his  proceeding  to  enforce  the 
claim.  (Code  §  66;  Doyle  v.  Boyle,  23  Week.  Dig. 
346  ;  Ensign  v.  Howard^  62  How.  363 ;  Johnson  v.  Uaynes, 
37  Ilun,  303,  306;  Williams  v.  Ingersoll^  23  id.  284; 
Brown  v.  Mayor^  etc,,  9  id.  587;  11  id.  21;  Naylor  v. 
Lane,  50  Supr.  49;  Wright  v  Wright,  70  K  Y,  96; 
Plienix  Fowndry  Co.  v.  N.  E,  Con.  Co.,  33  Hun,  156; 
Tlibhard  v  Dayton,  32  id-  220;  In  re  Knapp,  85  N".  T. 
285 ;  Burling  v.  King,  66  Barb.  633 ;  Price  v.  Palrner^ 
23  Hun,  504  ;  Ward  v.  Craig,  87  N.  T.  550 ;  In  re  H.,  id. 
621;  Ackerman  v.   Ackerman,    14   Abb.   232;    Porter    v. 
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Par^r^y,  39  Super,  219;  Rooney  v.  Second  Ave,  R.  R.  Co., 

IS    ISr.  Y.  368 ;  Ftmler  v.  Oallan,  102  id.  395.)     The  agrec- 

'cenl;   for  compensation  with  the  attorney  on  which  the  claim 

3Qd   lien  is  founded  w«is  made  with  the  devisees  as  executors. 

Tills   "they  had  a  right  to  make  and  to  bind  the  estate,  since 

^ie  x-esults  of  the  attorney's  services  were  to  i-ecover   their 

^^tato.     (Noyes  v.  Blakeman,  3  Seld.   567 ;  New  v.  NicoU, 

<3  JNq-^  Y.  127;  In  re  Knapp,  85  id.  284:.)     In  case  their  agree- 

^^ent    did  not  bind  the  estate,  it  bound  them  jointly  and 

^^^irsfc^Uy,  individually,  for  services  rendered  in  securing  the 

^^^to   for  them  as  devisees.     {Cooke  v.  Platt,  98  N.  Y.  35; 

jJ^^2/    V.  Gregory,  38  Super.  127 ;  Hall   v,  Richardson,  22 

v^^  ^^»   444;  Ferris  v.  Disbrow,  22  Week.  Dig.  330 ;  Murphy 

t^  ^^<^-ll,23  id.   184;  Schmittler  y,  Simon,   id.  269.)     Until 

>.       ^cjtion  by  the  assignee  is  finally  determined,  the  court 

^^^V5k\d  retain  the  lien  on  the  fund.     To  do  so  does  not  injure 

^^e  other  parties.     {Hibbard  v.  Dayton,  32  Hun,  220 ;  Price 

V.  Palmer,  23  id,  504;  Pomero/s  Eq.  Jur.,   §§  181,  237, 

1234,  1237.) 

William  G.  Wilson  for  appellants  and  respondents.     The 
court  had  no  power  or  jurisdiction  to  direct  the  payment  of 
the  De  Grauw  judgment  out  gf  the  proceeds  arising  from  the 
sale  of  the  real  estate  in  partition.     (2  R.  S.  449,  §  12 ;  Fer- 
guson V.  Broome,  1  Brad.  10 ;  Sharpe  v.  Freeman,  45  N.  Y. 
802;  Willard  on  Ex'rs,  315;  Dodge  v.  Thompson,  13  Week. 
Dig.  104 ;  94  N.  Y.  109 ;  2  R.  S.  452,  §§  32,  33, 56 ;  Selover  v. 
Coe,  63  N.  Y.  438.)      The  moneys  received  and  retained  by 
William  H.  Platt  belonged  equally  to  all  the  four  devisees  of 
Nathan  C.  Platt,  as  tenants  in  common.     Each  tenant  in 
common  in  dealing  with  the  common  property,  acts  as  the 
agent  of  all  and  is  accountable  to  all.     (1   R.  S,  750,  §  9 
Coles  V.  Coles,  15  Johns.  161 ;  ScoUv.  Guernsey,  60  Barb.  180 
48  N.  Y.  124.)    The  order  is  not  appealable.     (Code,  §  190 
James  v.  Ohalrners,  6  N.  Y.  208 ;  Enos  v.  Thomas,  5  How.  Pr 
359;  People  v.  N.  R,  R.  Co,,  42  N,  Y.  217,  225,  226,  232 
P(mlv.Mung€r,^T\^,^Q9\  Peoplev.Schoonviaker,  60  id  499.) 
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Edwards,  CliiuJi  for  respondcDt  Aaron  A.  De  Grauw.  An 
appellant  to  the  Court  of  Appeals  cannot  be  heard  in  opposition 
to  a  decision  of  the  General  Term,  affirming  an  order  or  judg 
ment  not  appealed  from  by  him.  (Grade  v.  Freeland^  1  N.  Y. 
228 ;  Lake  v.  Oibaon^  2  id.  188  ;  UolZister  Bank  v.  Vail,  15  id. 
593 ;  Fairbanks  v.  Corliss^  1  Abb.  155.)  The  court  will  not 
consider  objections  not  raised  before  the  referee  or  before  the 
Special  Term ;  and  as  it  does  not  appear  that  any  objection  to 
the  De  Grauw  judgment  was  made  before  the  referee,  lliat 
objection  cannot  now  be  urged  upon  this  appeal.  {Marvin  v. 
Iluasa,  8  N.  Y.  204 ;  Steuart  v.  Smith,  14  Abb.  205.)  The 
oixler  confirming  the  report  of  the  referee  is  an  interlocutory 
order  preliminary  to  final  judgment,  and  is  not  appealable  to 
the  Court  of  Appeals  unless  brought  up  on  an  appeal  from  the 
final  judgment.    (Code  of  Civ.  Proc.  §  190.) 

Payson  Mei'rilZ  for  Catharine  W.  Cooke,  defendant.  An 
executor  is  a  trustee  for  all  persons  interested  in  the  estate,  and 
it  is  his  duty  to  treat  all  creditors,  legatees  and  distributees  of 
the  same  class  equally.  {Burkhardt  v.  Ilunt,  IG  How.  Pr.  407 ; 
Clayton  v.  Wardell,  2  JBradf .  1 ;  Lnpton  v.  Lupton,  2  Johns. 
Ch.  614 ;  IlaniiaJis  v.  Hannahs,  68  N.  Y.  010,  G12 ;  Dunscoinb 
V.  Dunscxrmh,  1  Johns.  Ch.  508 ;  Manuring  v.  Manning/,  id. 
527 ;  Schiejlin  v.  Stewart,  id.  620 ;  Utica  Ins.  Co.  v.  Lynch, 
11  Paige,  520;  Barkery.  White,  58  N.  Y.  204;  King  v. 
TaZhot,  40  id.  76  ;  Adair  v.  Brimmer,  74  id.  540.)  The 
referee  would  have  been  justified  in  charging  "William  H. 
Platt  with  compound  interest  on  the  excess  received  by  him. 
{Tucker  v.  McDermott,  2  Redf.  313;  Ackerman  v.  Emott, 
4  Barb.  626  ;  Freem/in  v.  Freeman^  4  Redf.  211 ;  Soott  v. 
Guernsey,  60  Barb.  163.) 

Eael,  J.  There  are  so  many  appeals  and  orders  in  these 
records,  and  tlicy  are  made  up  in  such  a  bungling,  careless  and 
confused  manner,  and  the  facts  to  be  considered  are  so  imper- 
fectly presented,  that  there  is  great  danger  that,  in  our  exam- 
ination, something  may  be   overlooked   or  misapprehended. 
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The  leading  facts,  so  far  as  they  are  important,  will  be  stated 
as  wo  understand  them. 

Nathan  C.  Platt  died  July  4,  1863,  leaving  a  last  will  and 
testament,  whereby  he  appointed  his  three  sons,  William  H., 
Spencer  O.,  and  Nathan  C,  his  executors,  and  gave  all  his 
estate  to  his  executors  with  power  to  receive  the  rents  and 
profits  and  to  sell  and  convey  the  real  estate  in  their  discretion 
upon  trust,  to  divide  the  same  or  its  proceeds,  after  payment 
of  debts,  among  his  four  children,  his  tliree  sons,  and  his 
daughter  Catharine  W.  Cooke,  in  equal  shares.  The  will  was 
admitted  to  probate,  and  the  executors  entered  upon  the  dis- 
charge of  their  duties.  It  was  subsequently  hold  in  this  court, 
in  an  action  to  which  all  the  beneficiaries  were  parties,  that 
the  trust  attempted  to  be  created,  as  to  the  real  estate  left  by  the 
testator,  was  unauthorized ;  that  no  trust  estate  therein  was 
vested  in  the  executors,  that  the  title  thereto  passed  to  the  bene- 
ficiaries named,  as  devisees  in  fee,  and  that  they,  upon  the 
death  of  the  testator,  became  tenants  in  common  thereof. 
(JJooke  V.  PUit,  98  N.  Y.  35.) 

Soon  after  the  death  of  the  testator,  his  estate  became  involved 
in  litigations,  and  from  that  time  to  this,  numerous  suits  and 
proceedings  have  been  instituted  and  carried  on  with  reference 
to  it,  and  three  times  prior  to  this,  the  litigations,  in  some  of 
tlieir  phases,  have  come  to  this  court.  {Platt  v.  Platt^  58 
N.  Y.  646 ,  Smith  v.  Platt,  96  id.  638 ;  Cooke  v.  Platt, 
98  id.  35.)  It  has  now  become  quite  desirable  that  these  vex- 
ations and  expensive  controversies,  some  of  them  apparently 
unnecessary,  should,  so  far  as  possible,  be  brought  to  an  end. 

This  action  was  brought  for  the  partition  of  real  estate. 
The  plaintiff,  Susan  F.  Platt,  is  the  wife  of  Spencer  C.  Platt, 
and  succeeded  to  his  interest  in  the  real  estate  by  conveyance 
from  him  ;  and  the  defendant,  Annie  R,  Platt  is  the  widow 
of  "William  H.  Platt,  and  succeeded  to  his  interest  in  the  real 
estate  as  devisee  under  his  will.  The  action  went  to  judgment, 
and  the  land  was  ordered  to  be  sold.  The  sale  has  been  had  and 
the  proceeds  brought  into  court,  and  tlio  controversy  now  before 
ns  relates  to  the  claims  upon  tlie  fund  thus  produced,  and  the 
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divisioa  and  distribution  thereof.  A  referee  was  appointed  to 
take  proof  of  the  interests  and  rights  of  the  several  parties 
and  claimants  in  the  fund,  and  he  made  his  report.  Some 
exceptions  were  filed  to  such  report,  and  it  was  confirmed  by 
the  Special  Term.  Several  of  the  parties  appealed  to  the 
General  Term,  where  the  order  of  the  Special  Term  was 
affirmed  with  the  modification  which  will  be  hereafter  noticed. 
First  It  is  objected,  on  behalf  of  the  plaintiff  and  the 
defendants,  Nathan  C.  JPlati,  Catharine  W.  Cooke  and  Annie 
R.  Platt,  that  the  court  below  erred  in  directing  the  judg- 
ment of  Aaron  A.  Do  Grauw  to  be  paid  out  of  the  fund,  and 
the  question  as  to  the  payment  of  that  judgment  grows  out 
of  the  following  facts :  At  the  death  of  the  testator  the  Park 
Bank  held  a  note  for  $10,000  made  by  him.  Subsequently 
to  his  death  De  Grauw  obtained  that  note  from  the  bank 
and  brought  an  action  thereon  against  the  executors,  and  on 
the  10th  day  of  May,  1878,  he  recovered  a  judgment  thereon 
against  them  for  $19,330.23.  An  application  was  subse- 
quently made  to  vacate  that  judgment,  and  it  was  vacated, 
but  permitted  to  stand  as  security  for  any.  judgment  which 
might  thereafter  be  recovered.  The  executors  having  been 
removed  as  such  in  the  action  of  Cooke  against  them,  and 
James  M.  Smith  having  been  appointed  receiver  of  the  estate, 
he  was  substituted  as  defendant  in  the  action  in  the  place  of 
the  executors.  Thereafter,  on  the  15th  day  of  March,  1884, 
De  Grauw  recovered  a  judgment  against  him,  as  such  receiver, 
for  $24,414,02.  On  the  8th  day  of  March,  1886,  there  was 
paid  on  this  judgment  by  the  receiver  $11,858.28,  and 
the  balance,  with  interest,  remains  unpaid,  amounting,  on  the 
9th  of  Jime,  1886,  to  $15,651.33.  On  the  29th  day  of 
May,  1886,  after  the  fund  had  been  paid  into  court,  an  order 
was  made  at  Special  Term  by  which  Augustus  C.  Brown, 
who  had  previously  been  appointed  referee  to  take  proof  as 
to  liens  and  claims  upon  the  fund,  was  ordered  to  take  proof 
of  any  and  all  judgments  against  the  plaintiff,  or  against 
any  of  the  defendants,  or  against  the  executors  or  any  of 
them,  or  against  Smith,  as  receiver,  and  of  any  judgments 
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which  were  liens  upon  the  real  estate  at  the  time  of  the  corn- 
men  oement  of  the  action,  and  to.  ascertain  the  amount  due  on 
sucli     judgments  ;  and  it  was   ordered  that  the  amount  duo 
theroon  be  paid  out  of  the  share  or  shares  of  the  person  or 
persons  against  whom   the  judgments  may  respectively  be, 
or    out  of  the  shares  of  Susan   F.  Platt,   Spencer  C.  Platt, 
Aiiiiie  E.  Platt,  Annie  B.  Platt,  Catharine  W.  Cooke  and 
William  J.   Cooke,  when  such  judgments  were  against  the 
execi-^tors,  or  any  of  them,  or  against  James  M.  Smith,  as 
reeei^^er.     A  hearing  was  had  before  the  referee  under  that 
order^  and  he  made  his  report  on  the  9th  day  of  Jime,  183(5, 
liridiiig  the  sum  above  mentioned  to  be  due  to  De  Grauw 
upon,    his  judgment,  and  he  reported  that  one-quarter  thereof, 
to  ^wit",  $3,912.84,  should  be  paid  out  of  each  of  the  shares, 
sev-esr-ally,  of  Susan  F.  Platt,  Annie  R  Platt,  Nathan  C.  Platt 
and     OliJatharine  W.  Cooke.     To  this  report,  so  far  as  it  allowed 
tlifc*    JL->e  Grauw  judgment  and  directed  its  payment,  tlie  plaiu- 
tiiF    SLXTkd  Annie  R.  Pratt  alone  liled  exceptions.     The  hearing 
of     "tlie    exceptions  and   the  motion   to   confirm    the   report 
cam^     on  at  a  Special   Term  of  the  court   on   the  9th   day 
of     O^vily,  1886.      At  that  hearing  counsel  for  the  plaintiff 
app>e3c^Ted  in  support  of  her  exceptions,  and  in  opposition  to 
all  t;l:i^  other  exceptions  filed.     Counsel  for  Annie  K.  Platt 
app^^si.Ted  in  support  of  the  exceptions  filed  by  her,  and  coun- 
sel  for  defendant  Catharine  W.  Cooke  appeared  in  support  of 
th&    x-^porfc  of  the  referee  and  in  opposition  to  all  the  excep- 
tiorxs     thereto.     Counsel  for  De  Grauw  appeared  in  support 
of     l^-is  claim  to  payment  out  of  the  proceeds,  and  no  one 
apx>^^.red  for  Nathan   C.  Platt.     The  court  made  an  order 
ovc5x-i*xiling  the   exceptions  and  confirming  the  report.     On 
the    t: xventy-eighth  day  of  June  the  plaintiff  appealed  from  the 
Spocsijil  Term  order  of  May  twenty-ninth,  so  far  as  it  ordered 
tho    i-^feree  to  take  proof  of  any  judgment  against  Smith,  as 
^^^^  v^er,  and  that  the  amount  due  thereon  be  paid  out  of  the 
shciT-^^  of  Susan  F.  Platt  and  others ;  and  on  the  fourteenth 
^^y    of  Jnly  she  appealed  to  the  General  Term  from  so  much 
^*  "ttie  order  made  on  the  ninth  of  July  as  directed  the  pay- 
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ment  of  the  De  Grauw  judgment.  On  the  twelfth  of  July, 
Annie  R.  Piatt  appealed  to  the  General  Term  from  the  orders 
of  May  twenty-ninth  and  of  July  ninth.  Nathan  C.  Piatt 
and  Catharine  W,  Cooke  did  not  appeal  to  the  General  Tenn. 
That  court  aflSrmed  the  order  of  the  Special  Term,  so  far  as 
it  related  to  the  De  Grauw  judgment,  and  from  it«  order 
Susan  F.  Piatt,  Annie  R.  Piatt,  Nathan  C.  Piatt  and  Catha- 
rine W.  Cooke  appealed  to  this  court. 

It  is  clear  from  this  statement  of  the  facts  that  Nathan  C. 
Piatt  and  Catharine  W.  Cooke,  have  no  standing  whatever  in 
this  c(»urt  as  appellants  against  De  Grauw.  They  did  not 
except  to  the  report  of  the  referee ;  on  the  contrary  Catharine 
W.  Cooke  asked  for  its  confirmation  ;  and  they  did  not  appeal 
to  the  General  Term.  Therefore  they  have  no  right  to  com- 
plain of  the  Special  and  General  Term  orders,  so  far  as  they 
relate  to  the  De  Grauw  judgment,  and  no  right  to  appeal  to 
this  court. 

But  Susan  F.  Piatt  and  Annie  R.  Piatt  stand  upon  a 
different  footing.  They  filed  exceptions  to  the  report  of  the 
referee  and  objected  to  the  confirmation  thereof  at  the  Special 
Term,  and  appealed  from  the  orders  of  the  Special  Term  to 
the  General  Term.  There  is  no  ground  whatever  for  charging 
their  shares  of  these  proceeds  with  portions  of  the  De  Grauw 
judgment.  They  are  not  heirs,  or  legatees,  or  devisees,  or 
next  of  kin  of  the  testator.  They  took  their  interests  in  the 
real  estate  subsequently  to  the  death  of  the  testator.  The 
De  Grauw  judgment  recovered  against  the  executors,  and 
subsequently  against  the  receiver,  did  not  become  a  lien  upon 
the  real  estate.  (2  R.  S.  449,  §  12;  Code,  §§  1251,  1823.) 
It  was  not  even  evidence  against  them  and  in  no  way  bound 
them.  {Ferguson  v,  Broome^  1  Bradf.  10 ;  Dodge  v  Thomp- 
sarij  13  Week.  Dig.  104;  Sharpe  v.  Freeman^  45  N.  T.  802; 
Dodge  v.  Stevens,  94  id.  209.)  They  did  not  receive  the  real 
estate  from  the  testator,  and  hence  in  no  way  became  bound 
for  his  debts,  nor  was  the  real  estate,  after  it  came  to  them, 
bound. 

The  statutes  point  out  the  method  for  enforcing  the  debts 
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of  a  decedent  against  his  heirs,  legatees,  devisees  and  next  of 
kin  and  against  the  real  estate  while  it  is  owned  and  held  bj 
them.  (2  R.  S.  450-457;  Code,  §§  1837-1860,)  Bnt  those 
statutes  do  not  apply  to  a  case  like  this.  Wliatever  liability 
there  was  under  those  statutes  for  the  debt  represented  by 
the  De  Grauw  judgment  rested  upon  the  four  devisees 
mentioned  in  the  will  who  took  the  real  estate  as  tenants  in 
common ;  and  at  the  death  of  William  H.  Piatt,  his  share  of 
that  liability  devolved  upon  his  personal  representatives,  and 
it  was  to  be  enforced  in  some  way  against  them  or  his  estate ; 
and  after  the  conveyance  by  Spencer  C.  Piatt,  the  liability, 
if  any,  still  rested  upon  him  to  be  enforced  against  him 
personally.  But  such  liabihties  never  passed  to  and  were  not 
enforceable  against  Susan  F.  and  Annie  R.  who  succeeded  to 
their  shares. 

It  is  therefore  entirely  clear  that  the  De  Grauw  judgment 
never  became  a  lien,  either  in  law  or  in  equity,  upon  the 
interests  of  Susan  F.  and  Annie  R.  in  the  real  estate,  and  that 
they  never  came  under  any  legal  or  equitable  obligation  to 
pay  the  same,  and  hence  there  was  no  legal  basis  for  ordering 
portions  of  that  judgment  to  be  paid  out  of  their  shares  of 
the  real  estate  or  its  proceeds. 

The  debts  of  a  decedent  can  be  ordered  to  be  paid  out  of 
his  real  estate  or  by  his  heirs  or  devisees  only  in  the  manner 
provided  by  statute.  During  three  years  after  his  death  his 
creditors  have  a  kind  of  statutory  lien  upon  the  real  estate 
left  by  him,  and  such  real  estate  cannot  be  so  aliened  by  his 
heirs  or  devisees  during  that  time  as  to  defeat  the  claims  of 
creditors  thereon.  (2  R.  S.  100,  etc. ;  Code,  §§  2749,  etc.) 
After  the  expiration  of  the  three  years  the  debts  of  the 
decedent  may  be  enforced  against  the  heirs  and  devisees  in 
the  mode  specified  in  the  statute,  and  they  then  cease  to  be  a 
lien  or  charge  in  any  sense  upon  the  real  estate.  {CoveU  v. 
Weston,  20  Johns.  414;  ITt/de  v.  Tanner,  1  Barb.  75;  WU- 
son  V.  Wilson,  13  id.  252;  Waring  v.  Waring^  3  Abb.  Pr. 
R.  246.)  But  if  Susan  F.  and  Annie  R.  Piatt  were  otherwise 
liable,  and  they  occupied  the  ])recise  position  of  devisees  or 
SlOKELS  — ^VoL .  LX.    68 
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heirs,  there  are  no  facts  in  this  record  which  in  law  establish 
the  right  of  De  Granw  to  be  paid  the  amount  of  his  judgment 
out  of  these  proceeds  as  against  them.  As  stated  above,  the 
judgment  did  not  bind  them,  and  was  not  evidence  against 
them.  The  referee  was  ordered,  not  to  take  proof  of  the  debt 
due  to  De  Grauw,  but  simply  to  take  proof  of  the  judgment, 
and  under  that  order  the  judgment  was  made  conclusive 
evidence  and  the  parties  were  deprived  of  the  right  to  con- 
test the  debt  upon  which  it  was  founded.  They  might  have 
been  able  to  show  that  the  debt  had  been  paid  or  discharged, 
or  that  the  testator  was  not  in  fact  liable  in  his  lifetime  to 
pay  it,  and  they  might  have  claimed  that  it  was  barred  by  tlie 
statute  of  limitations  twenty-three  years  after  the  death  of 
the  testator.  Besides,  the  personal  property  was  at  common 
law,  and  is  by  our  statutes  the  primary  fund  for  the  payment 
of  debts,  and  there  was  no  proof  whatever  before  the  referee 
or  in  the  court  below  that  there  was  not,  during  the  whole  or 
at  least  a  portion  of  the  twenty-three  years,  abundant  personal 
property  out  of  which  this  debt  could  have  been  satisfied 
The  court  below,  therefore,  erred  in  allowing  any  portion  of 
the  De  Grauw  judgment  to  be  paid  out  of  the  shares  of  Susan 
r.  and  Annie  R.  Platt. 

Second.  Some  years  before  the  commencement  of  this 
action,  Mrs.  Cooke  commenced  the  action  above  referred  to 
against  her  three  brothers,  "William  H.,  Spencer  C.  and 
Nathan  C,  and  in  that  action  an  accounting  was  had  of  the 
moneys  which  each  had  received  from  the  estate  of  their 
father  ;  and  in  the  final  judgment  entered,  it  was  determined 
that  they  had  respectively  received  from  such  estate  the  foU 
lowing  sums:  Catharine  W.  Cooke,  $17,301,60;  William  H. 
Platt,  $60,839.90;  Spencer  C.  Platt,  $20,000.84;  Nathan 
C.  Platt,  $18,660.39;  and  it  was  adjudged  that  they  were 
severally  indebted  to  their  father's  estate  in  the  amounts  so 
received  by  them,  with  interest  thereon  from  the  3d  day  of 
April,  1882,  but  that  such  indebtedness  was  not  absolute,  but 
"  contingent  on  the  rights  of  creditt>rs  of  such  estate,  and  the 
future  adjustment  and  settlement  of  the  interests  of  all  persons 
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in  said  estate."  Upon  the  hearing  before  the  referee  appointed 
in  this  action  to  take  proof  of  the  rights  and  interests  of  the 
parties  in  this  fand,  against  the  objection  of  Annie  R.  Piatt, 
he  took  proof  of  the  amounts  so  received,  and  treated  them 
as  payments  to  these  parties,  respectively,  charging  each  with 
interest  on  the  sum  so  received  by  each,  and  adjusting  and 
dividing  this  fund  on  that  basis  so  as  to  make,  with  what  had 
previously  been  received,  and  with  this  fund,  equality  of 
distribution.  The  Special  Term  having  confirmed  the  report 
of  the  referee  in  this  respect,  Annie  R.  Piatt  appealed  from 
the  order  of  the  Special  Term  to  the  General  Term,  and 
there  the  decision  of  the  referee  and  the  order  of  the  Special 
Term  were  reversed,  so  far  as  they  charged  interest  upon  the 
sums  so  received  from  April  3,  1882,  and  in  other  respects 
the  order  of  the  Special  Term  was  affirmed.  Annie  R  Piatt 
then  appealed  to  this  court  from  the  order  of  the  General 
Term,  so  far  as  it  charged  her,  among  other  things,  with  the 
$60,839.90,  which  had  been  received  by  her  husband  as  above 
mentioned.  We  think  her  appeal  in  this  respect  should 
prevail. 

It  does  not  appear  in  this  I'ecord  from  what  source,  or  in 
what  manner,  or  under  what  circumstances  that  sum  was 
received  by  William.  It  is  stated  in  one  of  the  briefs  sub- 
mitted to  us  to  have  been  received  from  rents  of  the  real 
estate  sold  in  this  action  and  from  the  proceeds  of  the  sale  of 
other  real  .estate  which  came  to  William,  his  two  brothers 
and  sister,  as  tenants  in  common  under  his  father's  will.  As 
to  the  rents  of  the  real  estate  sold  in  this  action,  the  other 
tenants  in  common  had  an  equitable  lien  for  the  amount 
received  by  William  on  his  share  of  the  real  estate  which 
could  be  adjusted  in  a  partition  action  to  which  he  and  they 
were  parties.  But  it  was  an  equitable  lien  which,  upon  the 
facts  as  they  now  appear,  could  be  enforced  against  him  only, 
and  it  did  not  absolutely  attach  to  the  real  estate  nor  follow 
it  into  the  hands  of  any  heir,  devisee  or  grantee  holding  under 
him  As  to  the  proceeds  of  other  real  estate  sold,  the  other 
tenants  in  common,  so  far  as  this  record  discloses,  never 
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acquired  any  Hen  for  the  amount  thereof  received  by  William 
upon  his  share  in  this  real  estate ;  and  the  sum  received  by 
William,  as  determined  by  the  judgment  in  the  action  of 
Mrs.  Cooke  against  him  and  his  brothers,  was  not  by  that 
judgment  made  a  lien  upon  this  real  estate.  If  William  had 
lived  he  could  have  been  compelled;  in  a  general  settlement 
of  his  father's  estate,  to  account  for  the  money  so  received ; 
and  so,  too,  if  he  and  his  brother  Spencer  liad  been  parties  to 
this  action  and  there  had  been  no  cliango  of  interests  and  no 
devolution  of  title  and  no  otlier  complications,  wo  are  inclined 
to  the  opinion  that  tlie  sums  previously  received  by  the 
parties  might,  upon  equitable  principles,  have  been  brought 
into  consideration  in  the  adjustment  and  division  of  this  fund. 
But  the  same  parties  are  not  here.  It  does  not  appear  that 
Susan  F.  Piatt,  by  virtue  of  tlie  conveyance  to  her  by  her 
husband,  acquired  any  interest  in  the  sums  so  received  by 
William,  or  any  riglit  to  ask  for  any  account  thereof.  And 
it  does  not  appear  that  Annie  R.  Piatt,  as  devisee  of  her 
husband,  took  the  real  estate  in  tliis  action  charged  with  that 
sum  or  any  part  thereof,  or  that  she  became  liable  or  bound 
in  any  way  to  pay  the  same.  If  William's  brothers  and 
sister  had  any  claim  against  him  on  account  of  that  sum,  it 
was  a  claim,  so  far  as  now  appears,  to  be  paid  out  of  and 
enforced  against  his  estate  as  a  debt  owing  by  him  at  the  time 
of  his  decease.  {Ilannan  v.  Oahoi^f  4  Paige,  336)  For  its 
payment  resort  would  first  have  to  be  made  to  the  personal 
estate  left  by  him,  and  then,  witlim  three  years  after  letters 
testamentary,  by  a  sale  of  the  real  estate,  and  if  satisfaction 
could  not  be  obtained  in  either  of  those  ways,  then  the  debt, 
after  tliree  years  from  letters  testamentary  upon  his  estate, 
could  be  enforced  by  Action  against  his  legatees  or  devisees  m 
the  mode  and  to  the  extent  provided  in  the  statutes. 

We  do  not  determine  now  that  the  sums  referred  to  cannot 
be  brought  in  and  adjusted  in  this  action.  All  we  determine 
is  that  in  this  very  imperfect  record  there  are  not  sufficient 
facts  to  authorize  that  to  be  done  It  may  be  that  facts  exist 
which  would  justify  the  court  in  the  exercise  of  its  equitable 
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80  received  and  the  interest  thereon  in  the  distribution  of  this 
fund.  All  the  facts  pertaining  to  tliese  sums  should  be  proved, 
80  that  the  court  may  be  able  to  say  precisely  what  equity  and 
justice  require  in  reference  to  them.  It  would  seem  to  be 
extremely  just  that  they,  with  the  interest  thereon,  should  be 
taken  into  consideration  in  the  distribution  of  this  fund  ;  and 
the  fund  should  be  retained  by  the  court  below  until,  in  this 
action,  or  some  other  action  to  which  ail  the  persons  interested 
are  made  parties,  a  final  determination  can  be  made  in 
reference  to  the  rights  and  interests  of  the  parties  therein. 

Third.  Before  the  executors  were  removed,  they  bi'ought 
an  action  against  George  W.  Platt,  a  brother  of  the  testator, 
in  the  Supreme  Court  to  set  aside  certain  transfers  and  con- 
jurisdiction  to  charge  each  of  these  four  parties  with  the  sums 
veyances  of  property  made  to  him  by  the  testator  and  to 
recover  from  him  certain  claims  and  demands.  While  that 
action  was  pending  the  executors  entered  into  a  contract  with 
"William  K.  Martin,  who  was  their  attorney,  by  which  it  was 
agreed  that  in  consideration  of  the  services  to  be  rendered  by 
him  in  the  action  then  pending  and  in  such  other  actions  and 
proceedings  as  might  be  brought  against  George  AV.  Platt, 
he  should  have,  as  compensation  for  his  services  and 
expenditures,  in  addition  to  the  costs  and  disbursements  he 
should  recover,  an  equal  one-half  of  the  whole  recovery 
against  George  W.  Platt;  and  to  give  cifect  to  the  agreement 
tiiey  assigned  to  him  all  the  one  equal  half  of  all  their  claims 
and  demands  against  Plartt,  and  in  any  recovery  that  might 
he  had  against  him.  It  is  claimed  by  and  on  behalf  of 
Martin's  assignee  that  by  virtue  of  that  agreement  he  has  a 
lien  upon  this  fund  which  should  be  paid  out  of  the  same. 
Ilis  claim  has  been  under  adjudication  so  many  times  in  the 
courts  below,  and  has  been  so  thoroughly  considered  by 
various  judges,  that  a  brief  examination  of  it  now  is  all  that  is 
needed.  The  executors  under  the  will  of  the  testator  had  no 
power  to  make  the  agreement  with  Martin  and  they  could  not 
create  any  lien  upon  the  estate,  or  assign  the  same  to  him. 
They  could  bind  themselves  personally  but  not  the  estate 
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which  thej  represented.  It  appears  that  William  R.  Martin 
received  large  sums  of  money  out  of  the  estate  for  his  services, 
all  that  was  found  to  be  fairly  due  him,  and  we  can  see  no 
reason  in  this  proceeding  for  enforcing  any  further  claim  for 
such  services.  Subsequently  to  the  commencement  of  this 
action  his  assignee  instituted  an  action  against  the  persons 
interested  in  the  estate  to  establish  his  claim  and  lien  thereon 
under  Martin's  agreement  with  the  executors,  in  which  action 
he  failed.  A  judgment  was  rendered  against  him  from  which 
he  has  appealed  to  the  General  Term.  The  claim  is  so  extra- 
ordinary and  objectionable  that  he  could  not,  as  a  matter  of 
absolute  right,  claim  to  have  it  enforced  in  this  action.  But 
the  court  could,  in  the  exercise  of  its  discretion,  deny  him  the 
summary  remedy  he  asks  in  this  action  and  leave  him  to 
the  enforcement  of  his  claim,  if  he  has  any,  by  a  proper 
action  against  the  parties  who  may  be  liable  to  him;  and 
whether  it  would  stay  the  distribution  of  this  fund  until  the 
final  termination  of  his  appeal  in  the  other  action,  also  rested 
in  its  discretion  which  is  not  subject  to  review  here. 

Our  conclusion,  therefore,  upon  the  whole  case  is  as  follows : 

(I.)  The  appeal  of  Annie  R.  Piatt  and  Edwin  N.  Martin 
from  the  order  of  the  General  Term,  dated  December  31, 
1886,  should  be  dismissed,  with  costs,  against  Martin,  to 
Catharine  W,  Cooke,  Nathan  C.  Platt  and  Susan  F.  Platt, 
severally. 

(2.)  The  orders  of  the  General  and  Special  Terras,  so  far 
as  they  charge  any  part  of  the  De  Grauw  judgment  upon  the 
shares  in  this  fund  of  Annie  R,  Platt  and  Susan  T.  Platt, 
should  be  reversed. 

(3.)  The  orders  of  the  General  and  Special  Terras,  so  far 
as  they  bring  into  consideration  in  the  distribution  of  this 
fund  the  four  sums  received  respectively  by  Catharine  W. 
Cooke,  William  II.  Platt,  Spencer  C.  Platt  and  Nathan  C. 
Platt,  as  determined  by  the  judgment  of  Mrs.  Cooke  against 
her  brothers,  should  be  revei-sed. 

(4.)  In  all  other  respects  the  order  of  the  General  Term 
should  be  aflSrmed,  without  costs,  except  as  above  provided, 


1887.]  COLBICK   V.    SwiNBURNK.  503 

Statement  of  case. 

to  any  of  the  parties ;  and  the  cause  should  be  remitted  to  the 
Special  Term  for  a  further  hearing  as  to  the  distribution  of 
the  fund,  or  for  any  further  proceeding  in  accordance  with 
this  opinion. 

All  concur. 

Ordered  accordingly. 


Ann  Colbick,  as  Administratrix,  etc.,  Respondent,  v,  Sabah 

A.  SwiNBUBNE,  et  al.,  Appellants.  I}*  ^j 


Tbe  diversion  by  the  owner  of  land,  on  which  is  a  spring,  of  the  water 
of  the  spring  from  its  natural  channel,  whereby  an  owner  below  is 
deprived  of  the  use  of  the  water  on  his  premises,  is  a  legal  injury  for 
which  the  party  injured  is  entitled  to  compensation  in  damages. 

Whether  the  use  made  by  the  owner  of  the  spring  is  a  reasonable  exercise 
of  his  right,  is  a  question  of  fact  for  a  jury. 

Where  tlie  injury  complained  of  was  the  diversion  of  the  waters  of  a 
spring  from  plaintiffs  tannery  held,  that  the  diminished  rental  value 
during  the  period  of  diversion  was  the  proper  measure  of  damages. 

Where  a  complaint  in  such  an  action  set  forth  the  facts,  Tidd,  it  was  not 
material  that  plaintiff  did  not  demand  the  precise  damages  to  which  he 
was  entitled,  or  that  he  mistook  the  true  rule  of  damages;  that  he  was 
entitled  to  whatever  legal  damages  were  recoverable  for  the  wrong. 

Where  a  bill  of  particulars  in  such  an  action  has  been  served,  and  evidence 
is  received  without  objection,  showing  other  damages  than  therein  set 
forth,  the  objection  that  plaintiff  must  be  confined  to  a  recovery  of 
damages  of  the  exact  nature  therein  specified,  may  not  thereafter  be 
raised.  It  should  be  raise<i  by  objection  to  the  testimony  on  the  ground 
of  variance  from  the  bill  of  particulars. 

Such  a  diversion  of  water  is  a  continuing  injury  and  is  not  referable 
exclusively  to  the  day  when  the  original  wrong  was  committed,  and 
although  that  was  more  than  six  years  before  the  commencement  of 
the  action  to  recover  damages,  the  action  is  not  barred  by  the  statute 
of  limitations  except  as  to  the  damages  which  accrued  prior  to  the  six 
years,  adding  thereto  in  Ciise  the  action  is  by  or  against  an  executor, 
or  administrator  the  further  extension  allowed  in  such  cases. 
Where  the  action  is  against  an  executor  or  administrator  the  three  years- 
statute  of  limitations  (Code  Civil  Pro.  §  383),  does  not  apply,  as. the 
action  is  not  for  taking,  detaining  or  injuring  personal  property. 
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Where  it  is  claimed  by  defendant  in  such  an  action  that  plaintifiTs 
damages  have  been  enhanced  by  his  own  culpable  negligence  or  inac- 
tion, the  burden  of  proving  this  is  upon  dofeudant 

(Argued  October  11,  1888;  decided  May  3,  1837.) 

Appeal  from  judgment  of  the  General  Terra  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  November  14,  1884,  wliieh  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  originally  by  Thomas  Col  rick,  the 
present  plaintiff's  intestate,  against  defendants  as  administra- 
tors of  Richard  G.  Swinburne,  deceased.  The  complaint 
alleged  that  plaintiff  was  the  owner  of  a  tannery  on  a  stream 
arising  from  a  spring  on  land  owned  by  defendant's  intestate 
at  the  time  of  his  death,  and  that  plaintiff  had  the  right  to 
use  the  water  of  said  stream  for  the  purposes  of  his  tannery ; 
that  defendant's  intestate  wrongfully  diverted  the  waters  of 
said  spring  and  stream  and  so  deprived  plaintiff  of  the  use  of 
the  same  for  six  yeai-s  prior  to  the  deatli  of  said  intestate, 
which  "diversion  and  unlawful  interference  was  to  plaintiff's 
damages  to  the  amount  of  $1,500  for  said  years,"  for  which 
sum  judgment  was  demanded. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Ira  Shfifer  for  appellants.  The  literal  observation  of  the 
law  requiring  one  to  return  the  water,  after  its  use,  to  its 
original  course,  was  not  required  to  the  extent  of  every  parti- 
cle of  the  water,  but  only  to  a  reasonable  extent.  (  Wadsworth 
V.  Tillotsoriy  15  Conn.  309.)  It  was  error  for  the  referee  to 
admit  evidence  of  the  value  of  the  use  of  the  tannery  premises 
for  tannery  purposes.  And  to  find  that  the  value  of  the  use 
of  the  water  as  used  by  the  plaintiff,  in  his  business,  was 
the  measure  of  the  plaintiff's  damages.  {Phyfe  v.  Man,  H, 
E.  Co.,  30  Hun,  377;  Leedy,  Met  Ga%  Co.,  90  N.  Y.  26; 
Hougkldrh  v.  I).  <&  77.  C.  Co.,  92  id.  219  \  InreN  T.,  L.  <b 
W.  li.  R.  Co.  v.  Ilaskin,  29  Hun,  1 ;  Mathews  v.  D,  <&  E. 
C.  Co.,  2C  id.  427  •    Fitzpatrich  v.  Woodruff,  47  Snpr.  Ct, 
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[J.  &.  S.]  436;  Bruce  v.  KeUt/y  39  J.  &  S.  217;  Wylde  v. 
J/-,  B.  E,  Co.,  53  N.  Y.  156,  164 ;  IT.  T.  C.  In^.  Co.  v.  Nat. 
P.  Ins.  Co.,  20  Barb.  468 ;  Ferguson  v.  FerguBon,  2  Comst. 
361 ;  Kelsay  v.  Watson,  Id.  506 ;  Field  v.  Maijor,  etc.,  2 
Seld.  179.)  The  nieusuro  of  damage  was  the  cost  of  supply- 
ing the  tannery  with  water  from  some  other  source.  {In  re 
W.  S.  (&  B.  E.  E.  Co.,  29  Hun,  646  ;  In  re  N.  T.  L.  &  W. 
E.  E.  Co.  V.  Haskin,  Id.  1.)  There  being  a  total  failure  of 
proof  of  the  cause  of  action  set  forth  in  the  complaint,  no 
recovery  could  be  had.  (Code  of  Civil  Pro.,  §  541  •  Beards. 
Yates,  2  Hun,  466;  RoUister  v.  Englehart,  11  id.  446; 
Arnold  V.  Angell,  62  N.  Y.  508 ;  Wilbur  v.  Brown,  3  Den. 
356 ;  Walter  v.  Burnett,  16  N.  Y.  250 ;  De  Graw  v.  Elmore, 
50  id.  1  ;  Williams  v.  Allen,  7  Cow.  316  ;  Payne  v.  Smithy 
19  Wend.  122 ;  TiZton  v.  Beecher,  59  N.  Y.  176 :  People  v. 
Tweed,  63  id.  194 ;  Swinburne  v.  Nolan,  30  Hun,  484  )  The 
negligence  of  the  plaintiff  in  not  supplying  the  tannery  with 
water  from  Lake  Champlain,  and  contributing  to  his  own 
injury  for  nine  years  before  bringing  this  action,  was  gross 
and  fatal.  {Hamilton  v.  McPJierson,  28  N,  Y.  72,  76; 
23  Moak's  Eng.  Note,  100  ;  Northrup  v.  Hill,  57  N.  Y.  351 ; 
Eexter  v.  Starin,  73  id.  601 ;  Clajlin  v.  Meijer,  75  id.  260.) 
The  action  was  barred  by.  the  six  years'  limitation.  (Code  of 
Civ.  Pro.,  §§  382,  383,  415  ;  ArgaU  v.  BryaM,  1  Sandf.  98 ; 
AlUn  V.  Todd,  6  Lans.  222 ;  Wood  on  Lim.,  §§  177, 178  180 ; 
Powers  V.  Council  Bluffs,  45  la.  625;  Secor  v.  Sturges, 
16  N.  Y.  558 ;  iiUr  v.  N.  T.  C.  E.  E.  Co.,  49  id.  42  ;  Lam 
V.  McDonald,  62  How.  340  ;  Porter  v.  Cobb,  22  IIuii,  278 ; 
Troy  V.  Cheshire  E.  E.  Co.,  28  K.  II.  83, 102 ;  Wood  on 
Nuisances,  889 :  Yan  Zandt  v.  Mayor,  etc.,  8  Bosw.  375 ; 
Leffingwell  v.  Elliott,  10  Pick.  204 ;  Leihhridge  v.  Mytton, 
2  B.  &  Aid.  773 ;  Honsoll  v.  Stallebrass,  11  Aid.  &  Ellis,  301  ; 
Greene  v.  N.  T.  C.  E.  E.  Co.,  12  Abb.  [N.  C]  127.) 

Palmar,  Weed,  Kellogg  <&  Smith  for  respondent.  The 

plaintiff,  Colrick,  had  an  absolute  right  to  have  the  water 

from  the  spring  flow  to  and  upon  the  tannery  land  in  its 
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ordinary  course,  subject  only  to  the  ri^lit  of  Swinbume  to 
its  reasonable  use  for  manufacturing  or  fanning  purposes 
while  flowing  across  or  through  his  land.  {Arnold  v.  I^oote, 
12  Wend.  330 ;  Sfnith  v.  AdamSy  6  Paige,  435 ;  Wq^  v. 
jPortery  61  Barb.  131;  Ptxley  v  Clark,  35  K  Y.  529; 
Clinton  V.  Myers,  66  id.  511.)  Whether  the  use  by  Swin- 
burne was  reasonable  was  a  question  of  fact  for  the  referee. 
{Prentice  v.  Geiger,  74  N.  Y.  341  ^  Bullard  v.  Saratoga 
Victortj  Man.  Co.,  77  id.  525;  Gould  on  Waters,  §  208.) 
The  rental  value  of  the  tannery  was  tlio  proper  measure  of 
damage.  {Cassidy  v.  Le  Favre,  45  K.  Y.  5§2 ;  PoUeti  v.  Long^ 
58  Barb.  26 ;  Wliitmore  v.  Buchqf,  5  Ilun,  176 ;  Chipman 
V.  Pahner,  8  id.  562 ;  77  N  Y.  61 ;  Francis  v.  JSc/ioellkoj)/, 
53  id.  152.)  The  damage  done  by  the  diversion  of  the  water 
did  not  work  a  permanent  destruction  of  the  value  of  the  real 
estate,  but  occasioned  damage,  so  long  as  the  wrongful  diver- 
sion continued.  {Arnold  v.  77.  H.  P.  R.  Co,,  55  N.  Y.  661 ; 
Wajgoner  v.  Jermain,  3  Den.  306 ;  Corning  v.  Troj  L  &  X. 
Fact,  40  K  Y.  206;  Contraction  S.  P,  v.  P.  X,  T.  Co., 
51  id.  573 ;  Code  of  Civ.  Pro.  §§  3S1,  403.)  Price  obtained 
at  pnhlicj  sale  only  can  be  considered  on  question  of  value. 
{Pe4)ple  ex  rel.  v.  McCarthy,  102  N.  Y.  630.)  The  differencxj 
in  the  value  of  the  premises,  with  or  without  the  water,  would 
be  improper  as  a  measure  of  damages,  because  that  measure 
assumes  the  cause  of  depreciation  will  be  perpetual.  (  W/dl- 
more  v.  Bischoff,  5  Tlun,  170.) 

Andrews,  J.  The  diversion  of  the  water  of  the  spring 
from  its  natural  channel,  whereby  the  plaintiffs  intestate  was 
deprived  of  its  use  for  his  tannery,  was  a  legal  injury  for 
which  he  was  entitled  to  compensation  in  damages.  {Arfiold 
V.  Foot,  12  Wend.  330;  S^nith  v.  Adams,  6  Pai.  435; 
Cn7iton  v.  M?/ers,  46  K  Y.  511.)  Whether  the  use  by  Swin- 
burne was  a  reasonable  exercise  of  his  right,  was  a  question 
of  fact  which  has  been  found  against  him  upon  snflicient  and 
compeftent  evidence.  {Prentice  v.  Geiger,  74  N.  Y.  341.) 
The  proper  rule  of  damages,  under  the  circumstances,  was  the 
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diminished  rental  value  of  the  tannery  premises  for  the  pur- 
poses of  that  business  duringf  the  period  of  diversion.  The 
rental  value  of  land  is  a  fact  ascertainable  with  reasonable 
certainty,  and  is  the  basis  upon  which  damages  are  frequently 
awarded.  {Oassidy  v.  Le  Fevre^  45  N.  Y.  562 ;  Francis  v. 
Schoellkopf^  53  id.  152.)  The  complaint  was  sufficiently 
specific  to  authorize  the  recovery  of  whatever  legal  damages 
were  recoverable  for  the  wrong.  The  gravamen  of  the  action 
was  t'.ie  wrongful  diversion  whereby  the  plaintiff  was  deprived 
of  the  use  of  the  water  on  his  premises  for  the  purposes  of 
his  business.  It  is  not  material  that  the  plaintiff  did  not 
demand  the  precise  damages  to  which  he  was  entitled,  or  that 
he  mistook  the  true  rule  of  damages  in  his  complaint.  The 
complaint  averred  a  legal  wrong  and  a  resulting  pecuniary 
injury,  and  it  was  competent  for  the  court,  under  the  com- 
plaint, to  adjust  the  recovery  upon  the  true  basis.  It  is  a 
sufficient  answer  to  the  objection  that  the  plaintiff  by  his  bill 
of  particulars,  was  confined  to  a  recovery  of  damages  of  the 
exact  nature  therein  specified,  that  the  objection  was  not 
taken  until  the  close  of  the  plaintiff's  proofs,  and  after  the 
evidence  of  rental  value  had  been  given  without  raising  any 
question  that  it  was  not  competent  on  tlie  ground  of  variance 
from  the  bill  of  particulars.  This  technical  objection  should 
have  been  raised  when  the  evidence  was  offered,  and  the  court 
was  not  bound  to  entertain  it  on  the  motion  for  a  nonsuit. 

The  action  was  not  barred  by  the  three  years'  statute  of 
limitations  contained  in  subdivision  4,  section  383  of  the  Code 
of  Civil  Procedure.  The  action  was  not  an  action  to  recover  a 
chattel  or  damages  for  taking,  detaining,  or  injuring  personal 
property.  Nor  was  the  action  barred  by  the  six  years'  limita- 
tion, except  as  to  the  damages  accrued  prior  to  the  six  years 
before  the  commencement  of  the  action,  and  the  further 
extension  allowed  in  case  of  suits  by  or  against  executors  or 
administrators.  The  diversion  of  the  water  was  a  continuing 
injury,  and  tho  wrong  was  not  referable  exclusively  to  the 
day  when  the  original  wi-ong  was  committed.  {Arnold  v. 
Iludson  R,  R,  R.  Co.^  55  N.  Y.  661 ;  Waggoner  v.  Jermainej 
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3  Denio,  306;  Uline  v.  JV,  Y.  C.  i&  IT.  72.  72.  i2.  Co.,  101 
N.  Y.  98;  Bare  v.  Eoffmaiiy  79  Pa.  St.  71;  Tfiayer  v. 
Broska,  10  Ohio,  489.)  The  note  given  by  the  pkintiffs 
intestate  in  1873,  to  Swinburne,  did  not  raise  any  pre- 
sumption that  there  was  then  no  cause  of  action  for  the 
wrongful  diversion  of  the  water.  Moreover  the  recovery 
was  limited  to  damages  which  accrued  to  that  time.  The 
claim  that  the  plaintiffs  intestate  should  have  constructed 
a  ditch  for  returning  the  water  to  his  premises,  or  have 
supplied  himself  with  water  from  the  lake,  assumes  that 
he  had,  or  could  have  procured  the  right  to  go  upon  the 
premises  of  strangers  for  that  purpose,  of  which  there  is  no 
proof.  If  the  plaintiffs  intestate  by  his  culpable  neglect  or 
inaction  inflamed  his  damages,  the  burden  of  proving  it  was 
upon  the  defendant.  There  is  no  evidence  upon  which  such 
a  finding  could  be  required  or  even  justified. 

Tlie  case  does  not  seem  to  be  very  meritorious,  but  we  find 
no  error  in  the  record,  and  the  judgment  should,  therefore, 
be  affirmed. 

All  concur. 

Judgment  affirmed. 


Mark  L.  McDonald,  Respondent,  v.  Erwin  Davis,  Appellant. 

Where,  in  an  action  upon  a  judgment  of  a  court  of  another  Stat«  it 
appeared  that  the  judgment  was  obtained,  intermediate  the  commence- 
ment by  the  defendant  of  voluntary  proceedings  in  bankruptcy  and 
the  granting  of  his  discharge  therein,  and  that  the  judgment  was  upon 
a  debt  provable  in  said  proceedings,  and  which  existed  at  the  time  of 
their  commencement,  lield,  that  the  discharge  operated  upon  the 
judgment  and  was  a  good  defense  to  the  action. 

The  fact  that  in  the  late  bankrupt  act  there  was  a  provision  for  a  stay  of 
proceedings  in  an  action  prior  to  the  discharge,  and  that  defendant  failed 
to  avail  himself  of  it,  or  having  procured  a  stav,  it  was  by  reason  of 
his  neglect  vacated,  does  not  so  merge  the  debt  in  the  judgment  as  to 
escape  the  force  of  the  discharge. 
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Ih^ 

Bec&re  Copper  Co.  v.  Dimock  (90  N.  Y,  88);  ffiU  v.  Hardiiig  (107  U.  S.  631), 
distinguished. 

Also  hdd,  that  as  the  discharge  was  not  in  existence  at  the  time  of  the 
rendition  of  the  judgment,  it  was  not  necessary  to  apply  to  the  court 
which  rendered  it  for  leave  lo  set  it  up;  that  it  was  competent  to  inter- 
pose it  as  a  shield  in  any  action  or  proceedings  taken  to  enforce  the 
judgment. 

Defendant  procured  a  stay  of  the  original  action;  the  bankruptcy  court, 
by  an  order,  vacated  the  stay,  permitting  plaintiff  to  proceed  as  if 
never  restrained,  and  if  he  obtained  judgment,  to  take  any  other  pro- 
ceeding the  law  and  practice  of  the  State  court  allowed.  Held,  that 
said  order  had  no  effect  by  way  of  limitation  upon  the  subsequent  dis- 
charge; and  that  it  could  properly  be  pleaded  and  its  full  legal  force 
insisted  upon  in  this  action. 

(Argued  April  18,  1887;  decided  May  8,  1887.) 

Appeal  from  judgmeut  of  the  General  Term  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered  upon 
an  order  made  January  9,  1SS5,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  directed  by  the 
court. 

This  action  was  upon  a  judgment,  the  nature  of  which  and 
the  material  facts  arc  stated  in  tlie  opinion. 

Joseph  n.  Choate  and  Ilenry  A,  Hoot  for  appellant.  The 
fact  that  the  original  claim  has  been  reduced  to  judgment, 
does  not  merge  it  in  the  judgment.  The  judgment  is  not  a 
new  debt.  {Clark  v.  Bowling,  3  N,  Y.  216;  Monroe  v. 
Opton^  50  id.  508 ;  Dresser  v.  Brooks^  3  Barb.  429 ;  In  re 
Browii^  3  Nat.  B'k  Keg.  145  ;  In  re  Stansfield,  16  id.  268  ; 
Fox  v.  Woodruff,  9  Barb.  493 ;  In  re  Van  Buren,  19  Nat.  B'k 
Eeg,  149,  150 ;  In  re  Stevens^  4  id.  122 ;  In  re  Vichery,  3  id. 
171;  In  re  Crawford^  id.  171;  In  re  Bosey,  8  id.  507; 
Arnold  v.  Oliver,  64  How.  Pr.  452.)  No  facts  have  been 
proved  in  this  case  which  take  the  plaintiff's  claim  out  of  the 
operation  of  the  general  rule.  {Palmer  v.  Ilussey,  87  N.  Y. 
303, 310 ;  In  re  Siansfield,  16  Nat.  B'k  Reg.  2G8 ;  The  World 
Co.  V.  Brooks,  3  id.  588 ;  105  TJ.  S.  R.  S.  §  5 ;  In  re  Bosen- 
lei-g,  2  Nat.  B'k  Eeg.  23G ;  Dingee  v.  Becker,  9  Pa.  196 ; 
Bump  on  Bank'cy  [10th  ed.],  273 ;  In  re  Bcldcn,  G  Nat.  B": 
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Reg.  443  ;  In  re  RoBenlerg,  2  id.  236,  240 ;  In  re  GhiradeUi 
4  id.  164.)  Whether  Davis  was  or  was  not  entitled  to  a  dis- 
charge in  February,  1873,  as  the  bankruptcy  act  then 
read,  is  open  to  question  upon  the  authorities.  (/»  re 
Donaldson^  2  Dillon,  146 ;  In  re  Pieraon^  10  Nat.  B'k  Reg. 
107,  118,  119;  //i  r^  Canaday,  3  id.  11.)  The  discharge  is 
made  by  the  statute,  the  record  itself.  (§§5,119.)  Other 
papers  in  the  proceeding  are  merged  in  and  superseded  by  it 
and  should  stand  on  the  same  footing  when  offered  in  evi- 
dence as  writings,  opinions  and  parol  proof  offered  to  show 
the  grounds  of  a  judgment.  Such  proof  is  admissible  where 
a  judgment  is  silent  or  ambiguous,  but  is  never  permitted  to 
explain  away  or  contradict  its  express  terms.  (  Wood  v.  Jdch- 
sofiy  8  Wend.  1 ;  ^err  v.  Says,  35  X.  Y,  651 ;  Young  v. 
liummeUj  2  Hill,  478;  Stedman  v.  Patching  34  liarb.  218; 
BlumefUhal  v.  Anderson^  91  2f.  Y.  171.)  The  discharge  is 
the  judgment  of  a  court  and  stands  upon  the  footing  of  other 
judgments.  {Stevens  v.  Brown^  11  B'k  Reg.  [Miss.  Sup.] 
56S,  572 ;  Lathrop  v.  Stewart^  5  McLean,  167 ;  Ocean  NaL 
B'k  V.  OlcoUy  46  N.  Y.  12,  15 ;  SmUh  v.  NeUon^  62  id. 
286,  288.) 

Edmund  Bandolph  Robinson  for  responaent.  The  Bank- 
ruptcy Law  of  1867  necessarily  contemplates  that,  notwith- 
standing the  proceedings  in  bankruptcy,  a  valid  and  enforceable 
judgment  may  be  obtained  against  the  bankrupt,  which  will 
not  be  barred  by  a  subsequent  discharge  upon  the  failure  of 
the  bankrupt  to  apply  for  or  obtain  a  stay ;  or  tlie  dissolution 
of  the  stay  in  consequence  of  unreasonable  delay  on  the 
part  of  the  bankrupt  in  applying  for  his  discharge.  {Brad- 
ford  V.  Rice,  102  Mass.  472;  Gutter  x.  Evans^  115  id.  27; 
Boynton  v.  BaU,  105  111.  628 ;  Eolden  v.  Sherwood,  84  id. 
92 ;  McCarthy  v.  Goodwin,  8  Mo.  App.  380 ;  Bowen  v. 
Eichd,  91  Ind.  93  ;  Palmer  v.  Mcrritt,  57  Me.  29 ;  Stedman 
V.  Lee,  61  Ga.  58 ;  Miller  y.  Clements,  54Tenn.  351 ;  Wills  v. 
Edmison,  32  Alb.  L.  .T.  70  ;  Gardner  v.  Hengehold,  5  Cin. 
L.  Bui.  792 ;  In  re  Williams,  2  N.  B.  R.  229 ;  In  re  GaUison, 
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5  id.  85 ;  MaTisJielcTs  Casej  6  id.  388  ;  Diiigee  v.  Becker^  9  id. 
608  ;  Doe  v.  Childress,  21  Wail.  642 ;  Eyster  v.  Goff,  91  U.  S. 
621;  Hill  V.  Harding,  107  id.  631 ;  Diinock  v.  Eevere  Copper 
Co.,  117  id.  559  ;  McDonald  v.  Davis,  19  Supreme  Ct.  95.)  A 
bankrupt  by  his  laches  iu  prosecuting  his  proceedings  for  dis- 
charge loses  his  right  to  restrain  creditors,  and  loses  the  benefit 
of  his  discharge  as  to  a  creditor  who  pursues  and  obtains  his 
remedy,  as  the  plaintifiE  in  this  case  did,  by  motion  to  vacate 
the  stay  and  proceed  to  judgment  and  execution.  Such  a 
creditor  has  a  right  to  collect  the  judgment,  if  obfained,  out 
of  after-acquired  assets.  (14  U.  S.  St.  at  Large,  531,  §  29  ; 
Bump  on  Bank..  240;  In  re  Wooluins,  1  B.  R.  131 ;  In  re 
Bodenheim,  2  id.  133 ;  /n  re  Martin,  id.  169 ;  In  re  Wilmott, 
id.  76 ;  In  re  Cannady,  8  id.  8 ;  Belden^s  Case,  6  N.  B.  R. 
443 ;  Dingee  v.  Becker,  9  id.  508 ;  In  re  GaUison,  5  id.  353.) 

Peckham,  J.  The  judgment  sued  on  herein  was  obtained 
in  the  State  of  California  ao^ainst  defendant,  intermediate  the 
commencement  by  him  of  voluntary  proceedings  in  bank- 
ruptcy in  that  State  and  the  granting  of  the  discharge  therein. 
The  judgment  was  founded  upon  a  debt  which  existed  at  the 
time  the  bankruptcy  proceedings  were  commenced,  which 
debt  was  provable  and  was  in  fact  proved  in  the  bankruptcy 
proceedings.  Under  the  bankrupt  act  of  1841  this  court  held 
that  a  discharge  in  bankruptcy  operated  upon  such  a  judg- 
ment.    (Clark  V.  Bowling,  3  K  T.,  216.) 

The  ground  upon  which  that  decision  rested  was  that 
although  technically  a  judgment  upon  a  contract  merged  the 
original  debt,  yet  it  did  not  do  it  so  completely  that  the  court 
could  not  look  behind  the  judgment  to  see  upon  what  it  was 
founded,  for  the  purpose  of  protecting  the  equitable  rights  of 
the  parties  in  their  original  relations  to  each  other.  It  was 
said  that  in  such  a  case  a  judgment,  instead  of  being  regarded 
strictly  as  a  new  debt,  was  to  be  looked  upon  as  the  old  debt 
in  a  new  form,  so  as  to  prevent  a  technical  merger  from 
working  injustice. 

The  learned  counsel  for  the  plaintiff  claims,  however,  that 
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there  are  some  provisions  of  the  late  bankrupt  law  which 
differ  in  such  a  material  degree  from  those  of  the  law  of  1841 
as  to  call  for  a  different  disposition  of  the  case.  It  is  urged 
that  in  the  a^t  of  1841  there  was  no  provision  for  a  stay  of 
proceedings  in  an  action  prior  to  the  discharge  in  bankruptcy, 
and  hence  a  judgment  obtained  prior  thereto  should  be  dis- 
charged by  the  certificate,  while  in  the  later  act  there  is  an 
express  provision  for  sucli  stay,  and  a  defendant  lias  a  legal 
right  to  it.  The  argument,  then,  is  that  if,  having  the  legal  right 
to  a  stay,  he  does  not  procure  it,  or,  having  once  procured  it, 
if  it  have  been  vacated  by  reason  of  his  own  neglect,  the 
judgment  then  obtained  ought  to  merge  the  debt  and  escape 
the  force  of  the  discharge  in  bankruptcy. 

Although  it  does  not  appear  that  this  precise  argument  has 
been  heretofore  used  for  the  purpose  of  permitting  such  a 
judgment  to  remain,  notwithstanding  the  discharge,  still  the 
question  of  the  effect  cf  such  discharge,  under  the  later 
bankrupt  act,  upon  a  judgment  obtained  under  similar  cir- 
cumstances as  the  one  in  suit,  has  been  decided,  and  we  do 
not  tiiiuk  it  wise  to  open  the  door  to  further  discussion  here. 
{Monroe  v.  Uptoriy  50  N,  T.  693-697.)  That  case  decided 
the  question  in  the  same  way  as  Clark  v.  Howling  {svpra). 
Nothing  said  or  decided  in  Hevere  Copper  Company  v. 
Dhnnck  (90  N.  Y.  33)  affects  this  question.  The  judgment 
in  that  case  was  subsequent  to  the  discharge,  and  the  court 
simply  held  that  the  determination  by  the  judgment  of  the 
existence  of  a  debt  on  that  day  was  conclusive,  and  the  prior 
discharge  could  not  be  set  up  to  dispute  the  absolute  verity 
which  the  judgment  imported.  The  cases  of  Clark  v.  R<nc 
ling  and  Monroe  v.  Upton  {supra)  were  cited  with  approval, 
and  distinguished  from  the  one  then  under  discussion. 

The  case  went  to  the  Supreme  Court  of  the  United  States, 
where  the  judgment  was  affirmed,  the  court  holding  that  as 
the  discharge  had  been  obtained  ":>efore  the  entry  of  the  judg- 
ment, application  co  the  court  should  have  been  made  for 
leave  to  plead  it  as  a  defense,  and  as  that  was  not  done  the 
judgment  was  valid,  like  any  other  judgment  in  an  action 
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where  a  good  defense  eidsted  but  had  not  been  pleaded,  and 
that  such  defense  could  not  thereafter  be  set  up  in  an  action 
on  the  judgment.  {Dimock  v.  Revere  Copper  Company^ 
117  TJ.  S.  559-565.) 

There  is  nothing  in  the  case  of  Hill  v.  Rardvng  (107  U. 
S.  631)  which  impairs  the  authority  of  the  two  cases  in  this 
court  already  referred  to,  and  we  must  still  adhere  to  the  law 
as  therein  decided,  althougli  the  courts  of  some  other  States 
may  have  taken  a  different  view  of  the  question.  Of  course, 
the  discharge  operates  only  when  pleaded,  like  the  defense  of 
a  release  or  payment,  and  it  must  exist  in  order  to  be  pleaded. 
Hence  the  answer  to  the  plaintiff's  claim,  that  the  Supreme 
Court  of  California  was  the  only  tribunal  to  which  to  apply 
for  leave  to  set  up  the  discharge.  If  the  discliarge  had  been 
in  existence  before  judgment  was  entered,  undoubtedly  that 
tribunal  would  have  been  the  one  to  apply  to  for  leave  to  set 
it  up  as  a  defense  to  the  action.  As  it  had  not  been  granted 
at  that  time,  it  was  then  competent  to  interpose  it  as  a  shield 
to  any  proceeding  taken  to  enforce  the  judgment,  by  asking 
for  a  perpetual  stay  upon  the  execution,  if  one  were  issued, 
or  by  setting  it  up  as  an  answer  to  any  action  brought  upon 
the  judgment.  This  is  all,  as  I  understand  the  cases,  that  has 
been  decided  by  any  court  of  this  State,  or  by  the  Supreme 
Court  of  the  United  States. 

The  next  question  is  as  to  the  construction  and  effect  of 
the  order  in  the  bankruptcy  court  in  California  vacating  the 
stay  which  defendant  had  procured,  and  permitting  plaintiff 
to  proceed  with  his  case  the  same  as  if  never  restrained,  and 
in  case  he  obtained  judgment  therein,  permitting  him  to  take 
any  other  proceedings  that  the  law  and  pmctice  of  the  State 
court  allowed.  We  think  this  order  had  no  effect  by  way  of 
limitation  upon  the  subsequent  discharge  of  defendant,  and 
that  it  could,  therefore,  be  properly  pleaded  and  its  full  legal 
force  insisted  upon  in  this  action.  The  order  simply  took 
away  from  the  defendant  the  protection  of  the  statute  while 
he  was  obtaining  his  discharge,  leaving  the  plaintiff  at  liberty, 
if  he  could,  to  obtain  judgment  and  issue  execution  thereon, 
SioKELs  — Vol.  LX.        65 
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and  enforce  payment  of  his  debt  before  the  discharge  was 
obtained.  This  is  or  might  be  in  many  cases  a  most  desirable 
privilege  to  a  plaintiff,  while  the  defendant,  by  his  negligence, 
is  deprived  of  his  freedom  from  harassing  litigation  during  the 
bankruptcy  proceedings,  which  he  otherwise  would  be  entitled 
to,  and  which  was  one  of  the  reasons  for  the  provision  grant- 
ing a  stay.     {Hill  v.  Harding^  supra.) 

As  we  think  this  to  be  the  true  construction  of  the  order, 
it  is  unnecessary  to  examine  the  question  of  its  legality,  pro- 
vided it  were  construed  as  the  court  at  General  Term  did,  as 
in  effect  a  dismissal  of  the  bankrupt  proceedings  as  to  the 
plaintiff,  grounded  upon  the  assumed  right  to  dismiss  them 
altogether  as  to  everybody,  because  the  defendant  had  not 
applied  to  be  discharged  within  one  year  after  his  adjudica- 
tion as  a  bankrupt,  there  being,  as  alleged,  no  assets  in  the 
hands  of  the  assignee.  The  court  should  have  granted  the 
motion  of  defendant  to  direct  a  verdict  for  him,  on  the  ground 
of  the  discharge  in  bankrupty  being  a  perfect  defense  to  the 
action. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


W  u*.  In  the  Matter  of  the  Estate  of  Robert  Soutter,  deceased, 
The  DuoHESS  D'Auxy,  legatee.  Appellant,  v.  T.  H.  Porter, 
Executor,  Respondent. 

The  presumption  fn>m  a  surrogate's  decree  judicially  settling  the  accounts 
of  an  executor,  where  all  the  parties  interested  have  been  cited,  is  that 
the  account  was  correct  and  that  the  executor  has  accounted  for  all 
the  property  that  came  into  his  hands  as  sugh. 

A  further  accounting  should  not  be  ordered  unless  it  be  made  to  appear 
clearly  that  there  are  other  matters  not  embraced  in  the  former  account 
for  which  he  is  responsible  and  has  not  accounted. 

After  the  accounts  of  T.  as  executor  of  the  will  of  R  had  been  Judicially 
settled,  an  application  was  made  by  a  legatee  to  compel  T.  to  make  a 
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further  account.  It  was  not  claimed  that  T.  had  not  accounted  iorl 
everything  which  came  to  him  as  such  executor,  but  the  facts  x^lied] 
on  concerned  the  estate  of  J.  in  which  R.  had  an  interest  These  facts 
were,  in  substance,  that  T.  and  W.  one  of  the  executors  of  the  will  of  J. 
were  copartners  doing  a  banking  business  under  the  firm  name  of  8.  & 
Co.,  and  after  the  death  of  J.  his  executors  placed  a  large  amount  of 
the  assets  of  the  estate  in  the  hands  of  said  firm,  which  failed  owing 
the  estate  a  large  sum.  The  petitioner  sought  to  compel  T.  to  render 
an  account  in  reference  to  the  assets  of  the  estate  of  J.  which  came  to 
his  firm.  Held,  that  the  application  was  properly  denied,  as  said  assets 
did  not  come  to  T.  or  Under  his  control  as  executor,  and  it  did  not 
appear  that  any  part  of  them  was  set  aside  or  appropriated  as  the 
portion^  of  R.  under  the  will  of  J. ;  that  such  assets  remained  subject 
to  the  control  of  the  executors  of  J. ,  and  to  them  only  the  firm  v/as 
bound  to  account;  that  if  any  share  belongs  to  ihe  estate  of  U.  it  must 
come  through  said  executors;  that  T.  could  not  be  held  liable  as  execu- 
tor of  R  for  those  assets  until  they  came  into  his  hands  as  such 
executor. 
It  seetM  the  proper  remedy  of  the  petitioner  is  to  have  an  administrator 
de  bonis  non,  with  the  will  annexed  of  the  estate  of  R.  appointed,  who 
can  then  call  the  executors  of  J.  to  an  account  and  compel  payment  by 
them  of  whatever  may  still  be  due  under  his  will  to  the  estate  of  R, 
and  if  it  shall  appear  that  said  estate  has  been  damaged  by  the  negli- 
gence of  T.  he  can  then  be  called  to  an  account  by  the  administrator 
de  bonis  non, 

(Argued  April  19, 1887;  decided  May  3,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Conrt  in  the  first  judicial  department,  made  January  22, 18S7, 
which  affirmed  an  order  of  the  Surrogate  of  the  county  of 
New  York  denying  the  application  of  the  Duchess  D'Auxy, 
legatee,  etc. 

The  nature  of  the  application  and  the  material  facts  are 
stated  in  the  opinion. 

Lewis  Sanders  for  appellant.  A  surrogate's  decree  is  con- 
clusive only  as  to  the  matters  submitted  to  him  for  adjudica- 
tion, and  the  appellant  was  entitled  to  a  further  accounting  as 
to  matters  not  embraced  therein.  (Pres^tj  eto.^  BJc,  of  P.  v. 
Hashroticky  6  N.  Y.  221,  222 ;  Code,  §§  2689,  2690,  2742, 
2814,  2819.)     The  appellant  was  the  proper  party  to  move 
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for  such  an  accounting.  {Oerould  v.  WUaoft,^  81  N.  T.  579 ; 
Beall  V.  Nevo  Meodoo,  16  Wal.  540,  541 ;  Williams  on  Ex'rs 
[4th  Am.  ed.]  543,  note  1 ;  783,  note  1 ;  2  Redf.  on  Wilk, 
91^  note.) 

Stewart  L,  Woodford  for  respondent.  This  motion  was 
not  made  on  the  petition  of  the  proper  party.  (Code  of  Civ. 
Pro.,  §  2605.)  Only  so  much  of  a  decree  as  is  in  error,  or 
was  produced  by  fraud  or  deception,  can  be  vacated.  {In  re 
Ermand^  24  Hun,  1.)  The  matters  concerning  which  the 
decree  is  sought  to  be  opened  or  set  aside,  and  the  account  of 
the  respondent  falsified,  or  a  further  accounting  compelled, 
are  res  adjudicata  between  the  appellant  and  respondent 
{Brown  Y.  Brown^  53  Barb.  217;  Bk,  of  Poughkeepsie  v. 
Ildshrouch  6  N.  Y.  221,  222.)  This  motion  was  not  made 
within  the  period  fixed  by  the  Code.  (Code  of  Civ.  Pro., 
§  2481,  subd.  6,  §§  1283,  1290 ;  In  re  TUden,  98  K  Y.  434  ; 
In  re  Bawley^  100  id.  206.)  If  this  motion  were  not  limited 
in  its  nature  and  effect  by  the  affidavit  upon  which  alone  the 
order  to  show  cause  was  granted,  and  if  it  had  been  made 
within  the  time  limited  by  the  Code,  equity  would  demand 
that  the  appellant  make  more  definite  and  indubitable  charges 
of  fraud  or  deception,  and  a  fuller,  clearer  statement  of  facts 
supporting  such  charges.  {In  re  Ermand^  24  Hun,  1 ;  Story 
V.  Dayton,  22  id.  450  ;  U.  S.  v.  Throckmorton,  98  TJ.  S.  61.) 

Eael,  J.  James  T.  Soutter  died  February,  1873,  leaving 
a  last  will  and  testament  in  which  Agnes  Or.  Soutter  and 
William  K.  Soutter,  his  son,  were  appointed  executors.  The 
will' was  admitted  to  probate  and  both  executors  qualified  as 
such.  In  that  will,  among  other  dispositions  of  his  property, 
the  testator  gave  his  son  Kobert  Soutter  one-tenth  thereof. 
Thereafter  in  July,  1873,  Kobert  Soutter  died  leaving  a  last 
-will  and  testament  in  which  he  appointed  the  respondent, 
Timothy  H.  Porter,  his  executor.  That  will  was  admitted  to 
probate  and  Porter  qualified  as  executor.  In  it  the  testator 
bequeathed  one-half  of  his  estate  to  his  widow,  the  present 
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appellant,  who  has  since  remarried  and  become  the  Duchess 
D'Auxy.  In  the  wmter  of  1884,  the  respondent  Porter 
presented  his  petition  to  the  surrogate  of  New  York  praying 
for  a  judicial  settlement  of  his  accounts  as  executor  and  as 
trustee  under  the  will  of  Robert  Soutter,  and  that  he  bo 
allowed  to  resign  his  trust  and  that  his  letters  testamentary 
be  revoked.  In  pursuance  of  that  petition  citations  were 
issued  to  the  appellant  and  to  the  other  parties  interested  in 
the  estate,  requiring  them  to  appear  on  a  day  named  to  attend 
the  accounting  and  the  hearing  upon  the  petition ;  and  the 
citation  thus  issued  was  served  upon  all  the  parties  named 
therein.  The  respondent  filed  his  account  as  executor  which 
was  duly  examined  and  considered  by  the  surrogate,  and  on  the 
tenth  day  of  March,  he  made  his  decree  in  which  he  ordered 
and  adjudged  that  the  account  as  filed  be  judicially  settled 
and  allowed ;  and  the  executor  was  directed  to  make  certain 
payments  to  the  appellant  and  to  the  trustee  appointed  in  his 
place.  It  was  furtlier  ordered  and  adjudged  that  after  making 
such  payments  the  letters  testamentary  to  the  respondent 
should  be  revoked  and  his  resignation  as  executor  and  trustee 
accepted.  There  is  no  dispute  that  the  respondent  fully  per- 
formed the  directions  contained  in  the  decree  and  that  his 
letters  thus  became  revoked  and  his  resignation  accepted. 
Afterward  on  the  Slst  day  of  March,  1886,  upon  the  affidavit 
and  application  of  the  appellant's  attorney,  the  surrogate  made 
an  order  that  the  respondent  should  show  cause  before  him 
on  the  15th  day  of  April,  1886,  wliy  he  should  not  file  a  further 
account  as  executor  of  Robert  Soutter's  estate,  and  why  the 
decree  entered  on  March  10,  1884,  should  not  be  set  aside  and 
the  account  reopened.  That  order  was  served  upon  the 
respondent,  and  in  pursuance  thereof  he  appeared  before  the 
surrogate,  who,  after  hearing  the  parties,  on  the  15th  day  of 
June,  1886,  made  an  order  that  the  application  to  open  the 
decree  of  March  10,  1884,  and  to  compel  a  further  accounting 
be  denied.  From  that  order  the  Duchess  D'Auxy  appealed 
to  the  General  Term  and  from  affirmance  there  to  this  court. 
The  appellant  united,  in  her  motion  before  the  surrogate, 


518  Maiteb  Estate  op  Souttkb.  [May, 

Opinion  of  the  Court,  per  £abl,  J. 

two  distinot  applications  for  relief ^  one  to  vacate  and  set  aside 
the  decree  and  to  reopen  the  account,  and  the  other,  for  a 
further  accounting.  Upon  the  argument  before  ns,  her  counsel 
distinctly  abandoned  her  claim  to  vacate  and  set  aside  the 
decree  and  to  reopen  the  account,  and  contended  onlj  that 
the  courts  below  erred  in  denying  her  a  further  accounting. 

The  respondent  denies  the  appellant's  right  to  a  further 
accounting  upon  various  grounds.  It  is,  among  other  things, 
insisted  that,  as  legatee,  she  has  no  right  under  the  provisions 
of  the  Code  to  a  further  accounting,  and  that  the  decree  made 
March  10,  1884,  absolutely  binds  her  until  it  shall  be  vacated 
or  set  aside,  and  that  the  only  person  who  can  call  for  a 
further  accounting  or  pursue  the  assets  which  she  seeks  to 
reach,  is  an  administrator  with  the  will  annexed  to  be  appointed 
by  the  surrogate. 

"We  will,  however,  assume  that  the  decree  judicially  settling 
the  respondent's  account  had  no  greater  force  or  effect  tJian 
is  prescribed  by  section  2742  of  the  Code,  and  that  the  appel- 
lant had  the  right,  upon  the  presentation  to  the  surrogate 
of  i^roper  facts,  to  have  a  further  accounting. 

The  decree  judicially  settling  the  accounts  of  the  executor 
should  have  some  force  and  effect.  All  the  parties  interested 
having  been  cited,  the  presumption  should  be  indulged  that 
the  account  was  correct  and  that  the  executor  had  accounted 
for  all  the  property  that  came  into  his  hands  as  such,  and  a 
further  accounting  should  not  be  (ordered  unless  it  is  made  to 
appear  that  there  are  other  matters,  not  embraced  in  his 
former  account,  for  which  he  is  responsible,  and  has  not 
accounted.  {Brown  v.  Brown,  63  Barb.  217.)  It  is  not  too 
much  to  ask  of  a  party,  who  seeks  to  compel  an  executor  who 
lias  once  accounted  to  make  a. further  account,  to  present  to 
the  surrogate  a  clear  case  before  he  shall  be  required  to  grant 
the  application. 

Now,  what  are  the  facts  here  upon  which  the  further 
accounting  is  sought?  It  is  not  disjtoted  that  the  respondent 
accounted  for  every  dollar  that  came  into  his  hands  as  executor 
of  the  estate  of  Robert  Soutter.     But  the  facts  upon  which  a 
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further  accounting  are  asked  concern  the  estate  of  James  T. 
Soutter,  and  are  these :  At  the  time  of  the  death  of  James  T. 
Soutter,  William  K.  Soutter,  one  of  his  executors,  and  the 
respondent  Porter,  were  bankers  and  brokers  in  the  city  of 
New  York  under  the  firm  name  of  Soutter  &  Co.,  and  con- 
tinued to  do  business  as  such  until  Septenjber  28,  1885,  when 
they  failed.  After  the  death  of  James  T.  Soutter  his  executors 
loaned  and  placed  in  their  hands  as  a  firm  a  large  amount  of 
the  assets  of  the  estate  of  James  T.  Soutter,  and  at  the  time 
of  their  failure  they  were  largely  indebted  to  that  estate. 
By  the  new  accounting  the  appellant  seeks  to  compel  the 
respondent  to  render  an  account  in  reference  to  the  assets  of 
James  T.  Soutter  which  thus  came  to  the  firm  oi  Soutter 
&  Co.,  and  for  which  they  were  indebted.  But  those  assets 
did  not  come  to  the  respondent  nor  under  his  control  as 
executor.  No  part  of  them  was  set  aside  or  appropriated  as 
the  portion  of  Robert  Soutter  under  his  father's  will.  They 
remained  subject  to  the  control  of  the  executors  of  James  T. 
Soutter's  will,  and  to  those  executors  the  firm  were  bound  to 
account  for  them,  and  for  aught  that  appears  those  executors 
and  that  estate  are  abundantly  able  to  respond  to  the  estate  of 
Robert  Soutter  for  his  share  of  the  former  estate  under  his 
father's  will.  The  assets  belonging  to  the  father's  estate  in 
the  hands  of  Soutter  &  Co.,  are  still  subject  to  administration 
by  the  executors  of  the  father's  estate,  and  if  any  share  of 
them  belongs  to  the  estate  of  Robert  Soutter  it  must  come 
through  them.  The  respondent  cannot  be  held  to  have 
i-eceived  any  portion  of  those  assets  as  executor  of  Robert 
Soutter,  simply  because  he  was  a  member  of  the  firm  of 
Soutter  &  Co.  He  could  not  become  responsible  for  those 
assets  as  executor  of  Robert  Soutter  until  they  should  come 
into  his  hands  as  executor.  It  may  turn  out  on  the  account- 
ing of  the  executors  of  James  T.  Soutter  that  no  part  of  those 
assets  will  be  needed  to  discharge  the  obligation  of  the  estate 
of  James  T.  Soutter  to  that  of  Robert  Soutter.  So  far  as  it  is 
shown  in  this  record,  if  there  is  any  further  obligation  on  the 
part  of  this  respondent  as  executor,  it  is  because  he  neglected 
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for  BO  long  tiine  to  procure  from  the  estate  of  James  T. 
Soutter  Robert's  share  thereof ;  but  it  is  not  shown  that  that 
neglect  has  caused  any  damage  to  the  estate  of  Robert  Soutter, 
and  whether  it  has  or  not  cannot  well  be  known  until  there  hai* 
been  an  accounting  of  the  executors  of  James  T.  Soutter. 

The  proper  remedy  of  this  appellant  is  to  have  an  adniinis- 
tor  cfe  bonis  non,  with  the  will  annexed,  of  her  husband's  estate, 
appointed.  He  can  call  the  executors  of  James  T.  Soutter  to 
an  account  and  compel  payment  by  them  to  him  of  whatever 
may  still  be  due  under  the  will  of  James  T.  Soutter  to  the 
estate  of  Robert  Soutter,  and  he  will  have  ample  power  by 
proceedings  before  the  surrogate  or  by  a  suitable  action  to  call 
the  proper  parties  to  an  account  for  the  estate  of  James  T. 
Soutter,  It  may  turn  out  that  that  estate  is  still  sufficient  to 
pay  whatever  remains  due  to  the  estate  of  Robert  Soutter,  and 
if  it  is  not,  that  the  executors  thereof  are  able  to  respond  for 
whatever  of  that  estate  has  been  lost  through  their  negligence 
or  misfeasance. 

If,  however,  it  should  turn  out  that  the  estate  of  Robert 
Soutter  has  been  damaged  by  the  delay  of  the  respondent  in 
collecting  from  the  executors  of  James  T.  Soutter  what  was 
due  to  the  estate  of  Robert  Soutter,  tlie  respondent  can  then 
be  called  to  an  account  by  the  administrator  de  bonis  non.  But 
in  this  proceeding,  in  the  absence  of  any  proof  that  any  portion 
of  the  estate  of  James  T.  Soutter  came  to  him  as  executor,  or 
was  ever  set  apart  to  the  estate  of  Robert  Soutter,  or  that  the 
latter  estate  has  been  damaged  by  the  delay,  there  is  no  ground 
whatever  for  calling  him  to  an  account. 

"We  are,  therefore,  of  opinion  that  the  appellant  did  not 
make  a  case  which  required  the  surrogate  to  order  the  respond- 
ent to  render  a  further  account,  and  the  order  of  the  General 
Term  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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An  action  to  recover  unliquidated  damages  for  breach  of  a  contract  in  142  280 
no  sense  involves  an  account,  and  the  court  has  no  power  to  refer  the  "~""~" 
same  against  the  objection  of  either  party. 

The  fact  that  a  bill  of  particulars  has  been  furnished  by  plaintiff  under 
order  of  the  court  specifying  a  number  of  items  of  damages,  does  not 
bring  the  action  within  the  provision  of  the  Code  of  Civil  Procedure 
(§  liJlS),  authorizing  compulsory  references. 

Where  there  is  no  account  between  the  parties  in  the  ordinary  accepta- 
tion of  the  term  in  respect  to  the  matters  set  forth  in  the  complaint, 
the  cause  cannot  be  referred  although  there  may  be  many  items  of 
damage. 

Nor  does  the  fact  that  the  answer  sets  up  a  counter-claim  which  requires 
the  examination  of  a  long  account  make  the  action  referable.  I'he 
character  of  the  action  in  this  respect  is  determined  by  the  complaint; 
the  answer  cannot  cliange  it. 

It  seems  that  where  such  a  counterclaim  is  set  up,  a  reference  can  be 
ordered  as  to  it  after  trial  of  the  issues. 

In  an  action  to  recover  damages  for  breach  of  a  contract,  a  motion  for  a 
reference  was  made  upon  the  pleadings  and  upon  an  aflSdavit  which 
stated  that  the  trial  of  the  issues  will  necessarily  involve  a  long 
account;  there  was  no  opposing  affidavit.  Held,  that  the  court  was  not 
justified  in  compelling  a  reference;  that  from  an  examination  of  the 
pleadings  the  court  could  judge  as  well  as  the  person  making  the  affi- 
davit whether  any  account  would  be  involved  in  the  trial  of  the  issues. 

(Argued  April  19,  1887 ;  decided  May  8,  1887.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  14,  1887, 
which  affirmed  an  order  of  Special  Term  referring  the  issues 
in  this  action  to  a  referee  to  liear,  try  and  determine. 

The  nature  of  the  action  is  set  forth  in  the  opinion. 

Philip  L.  Wilson  for  appellant.  The  trial  of  the  issue* 
raised  by  the  complaint  and  answer  do  not  involve  the  examina- 
tion of  a  "  long  account "  within  the  meaning  of  section  1013  of 
the  Code.  (Oa?np  v.  Ingen^oll^  86  N.  Y.  433 ;  Yan  Rensselaer 
V.  Jewett,  6  Hill,  373 ;  McDonald  v.  Steoens,  9  Hun,  28.) 
A  case  cannot  be  referred,  even  thougli  the  trial  should  require 
SicKELs— Voi<.  LX.  G6 
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an  examination  of  a  long  account,  if  that  account  is  not  the 
immediate  object  of  the  suit.  {Kain  v.  Delano^  11  Abb. 
[N.  S]  29 ;  Read  Vo  Lozm,  31  Hun,  286;  Brink  v.  Rep,  F, 
Ins.  Co.,  2  T,  &  C.  Sup.  Ct  650 ;  Camp  v.  Ingersoll,  86 
N.  Y,  433.)  No  examination  of  a  long  account  is  necessary, 
under  the  issues  raised  by  the  counter-claim  in  the  answer  and 
the  plaintiff's  reply,  within  meaning  of  section  1013,  Code  of 
Civil  Procedure  {Davidnoa  v.  Powell^  16  How.  467;  Miller 
V.  Miller,  1  Abb,  [N  C]  30 ;  Drake  v  Cockroft,  10  flow, 
377.)  The  building  of  this  house  is  one  single  transaction, 
and  a  reference  cannot  be  ordered  merely  because  the  details 
which  make  up  this  transaction  are  numerous.  {Farreil  F  cfe 
Mach,  Co.  Y  AS  Shoe  Nail  Co,  11  Week.  Dig.  350 ;  FeU 
V.  Tiffany,  11  Hun,  62;  Martin  v   Windsor,  70N.  Y.  101.) 

Samuel  Untermyer  for  respondents.  The  statement  is  the 
moving  aflSdavit  '*  that  the  trial  of  the  issues  will  necessarily 
involve  a  long  account,"  being  undisputed  the  order  is  not 
appealable.  {Welsh  v.  Darragh,^?>2  N.  Y  590;  Cont  Note 
Co  v.  Induct  Fxh,  Co.,  1  Hun,  118 ;  Ilossack  v.  HeyerdaKL^ 
60  N  Y  634.)  It  matters  not  what  the  nature  of  the  action 
IS,  so  long  as  it  be  one  of  contract.  If  the  pleadings  and  the 
bill  of  particulars  show  that  there  are  many  items,  and  that 
the  proofs  of  these  items  might  confuse  the  jury,  a  reference 
is  properly  ordered.  {Place  v.  Cheesebrough,  63  N".  Y.  315; 
Welch  v,  Darragh,  52  id,  590.)  It  is  well  settled  that  a  refer- 
ence may  and  should  be  granted,  though  the  only  necessity 
for  the  examination  of  the  long  account  would  arise  from  the 
nature  of  an  aflBrmative  defense  by  way  of  counter-claim. 
{BlackstoneBk.\.  Bogart,  41  N.  Y.  Sup  Ct.  417;  Schermer 
horn  V.  Wood,  4  Daly,  157 ;  Kennedy  v.  Kenna,  49  How  308 ) 
The  nature  of  the  action  is  determined  by  the  complaint  and 
not  by  the  answer.  If  the  complaint  sets  out  an  action  on 
contract,  not  even  allegations  of  fraud  would  change  the  nature 
of  the  action.  (Elhridge  v.  N  Y.  (b  B.  B.  R.  Co.,  82  N.  Y. 
631 ;  Patterson  v.  Stettaicer,  39  Sup.  Ct.  418 ;  William  v. 
AUen,  48  flow  367 ;  2  Hun,  377.) 
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Rapallo,  J.  This  is  an  action  brought  against  a  builder, 
to  recover  damages  for  the  breach  of  a  contract  to  erect  for 
the  plaintiffs  a  dwelling-house  in  the  city  of  New  York, 
within  a  Ptipnlated  time.  The  contract-price  of  the  work 
was  $25,500,  payable  in  installments.  The  contract  was  dated 
October  21,  1884r,  and  by  its  terms  the  defendant  agreed  that 
he  would  fully  enclose  the  building  so  as  to  protect  it  against 
the  weather,  on  or  before  the  20th  of  December,  1884,  and 
would  complete  it  for  occupancy  on  or  before  the  30th  of 
April,  1885 ;  that  he  would  commence  the  construction  of 
the  building  immediately  upon  the  execution  of  the  contract, 
and  wouldj  at  no  time  between  the  commencement  of  the 
work  and  its  completion,  cease  to  work  thereon  with  a 
sufficient  force,  etc. 

The  breach  alleged  in  the  complaint  is,  that  the  defendant, 
after  having  commenced  the  erection  of  the  building  under 
this  contract,  ceased  work  thereon  and  abandoned  the  work 
before  its  completion,  whereby  the  plaintiffs  were  deprived 
of  the  use  of  the  buildings  and  were  compelled  to  employ 
other  persons  to  complete  the  contract,  at  a  cost  exceeding 
the  contract-price,  and  sustained  damag3S  to  the  amount  of 
$7,000. 

The  defendant,  by  his  answer,  denies  the  alleged  breach ; 
sets  up  that  the  agreement  was  unconscionable,  and  was 
executed  by  mistake  and  under  duress ,  that  it  was  prepared 
by  the  plaintiffs,  who  are  lawyers,  and  did  not  fairly  embody 
A  previous  verbal  agreement,  under  which  the  defendant  had 
undertaken  the  job  and  commenced  the  performance  of  the 
work,  and  that  he  was  coerced  into  its  execution  after  having 
made  and  contracted  for  large  expemlitures  on  the  building; 
that  the  plaintife  themselves  violated  the  contract,  and  also 
that  the  plaintiffs  are  indebted  to  him  for  a  balance  due  for 
^vork  and  labor  on  the  building,  which  he  sets  up  as  a  counter- 
-claim,  and  he  demands  judgment  that  the  contract  be  declared 
void  and  deemed  to  have  been  executed  under  duress  of 
property,  and  also  for  his  counter-claim. 

The  plaintiffs  moved  for  a  reference  of  the  action,  and  the 
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court,  at  Special  Term,  made  an  order  referring  all  the  issues  ' 
therein  to   a   referee  for   hearing   and   determination.     On 
appeal  to  the  General  Term,  that  order  was  affirmed,  and  the 
defendant  now  appeals. 

The  case  presented  by  the  complaint  is  clearly  one  in  which 
both  parties  were  entitled,  under  the  Constitution,  to  a  trial 
by  jury,  and  consequently  it  was  beyond  the  power  of  the 
court  to  make  an  order  of  reference  against  the  objection  of 
either  party.  It  was  simply  an  action  for  unliquidated  dam- 
ages for  the  breach  of  a  contract,  and  in  no  sense  involved 
any  account.  A  bill  of  particulars  was  furnished  by  the  plain- 
tiffs under  an  order  of  the  court,  and  by  this  bill  the  plaintiflfs 
specified  eight  items  of  damage,  which  consisted  of  loss  of 
interest  on  the  value  of  his  property,  loss  of  occupany  of  the 
building,  damage  to  the  building  occasioned  by  the  defend- 
ant's failure  to  inclose  it,  and  increased  cost  of  completing  it. 
These  items  of  damages  did  not  constitute  an  account.  It  has 
repeatedly  been  held  that  where  there  is  no  account  between 
the  parties,  in  the  ordinary  acceptation  of  the  term,  the  cause 
cannot  be  referred,  although  there  may  be  many  items  of 
damage.  {Gamp  v  IngeraoU,  86  N.  Y.  433.)  This  rule  has 
been  applied  in  actions  on  policies  of  insurance,  where  there 
are  many  items  of  loss.  It  is  contended  that  the  counter- 
claim set  "up  in  the  answer,  of  which  a  bill  of  particulars  was 
also  ordered  and  furnished,  will  require  the  examination  of  a 
long  account.  Even  if  this  should  be  assumed,  it  would  not 
make  the  action  referable.  "  The  character  of  the  action  is 
determined  by  the  complaint.  The  answer  cannot  change  it. 
If  tlie  action  is  a  referable  one  the  answer  cannot  make  it  non- 
referable  "  (Per  Chubch,  Ch.  J.,  in  Welsh  v.  Darragh^  52 
!N.  y.  590) ;  and  on  the  same  principle  if  the  action  is  non- 
referable  a  counter-claim  set  up  in  the  answer  cannot  make 
it  so.  As  was  held  by  this  court,  in  Townaend  v.  Hendricks 
(40  llow,  Pr.  143)  the  defendant  has  a  constitutional  right  ta 
trial  by  jury  on  the  issues  presented  by  the  complaint  and 
answer,  and  he  does  not  waive  that  right  by  setting  up, 
iu    addition   to  his  defenses,   a  counter-claim.     Should  the 
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counteivdaim  ever  require  examination  a  reference  can  be 
ordered  as  to  it,  after  trial  of  the  isBues,  {Toynhsend  r.  Send- 
rickSj  sujyray  p.  164.) 

The  plaintifEs  rely  npon  the  fact  that  the  motion  for  a 
reference  was  made  upon  an  affidavit  of  one  of  the  plaintiffs' 
attorneys,  which  states  that  the  trial  of  the  issues  will  neces- 
sarily involve  a  long  account,  and  that  there  was  no  opposing 
affidavit.  But  the  motion  was  also  founded  upon  the  plead- 
ings and  the  several  bills  of  particulars,  and  they  are  all  now 
before  the  court.  From  an  examination  of  them  the  court 
can  judge  as  well  as  the  attorney,  whether  any  account  will  be 
involved  in  the  trial  of  the  issues,  and  no  opposing  affidavit 
is  necessary  to  enlighten  ns  on  that  point. 

The  order  should  be  reversed  and  motion  aenied,  with  costs 
in  both  courts. 

All  concur. 

Ordered  accordingly. 


Paul  Gbaville,  Respondent,  v.  The  Manhattan  Railroad 
Company,  Appellant. 

It  is  the  duty  of  a  passenger  standing  on  the  platform  of  a  steam  railroad 
car  to  go  inside  the  car  when  requested  so  to  do  by  a  person  having 
charge  of  the  train,  if  there  is  standing  room  inside,  although  there 
are  no  vacant  seats.  The  fact  that  the  passenger  has  a  well-found  ground 
of  complaint  against  the  railroad  company  for  not  providing  adequate 
accommodations  for  passengers,  does  not  release  him  from  the  duty  of 
leaving  the  platform. 

As  to  whether,  where  a  passenger  refuses  to  go  inside  the  car  when  so 
requested,  the  brakeman  or  conductor  has  the  right  to  force  him  to  do 
80,  guoBre, 

(Argued  April  21,  1887;  decided  May  10,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  January  16,  1885,  which 
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affinned  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict. 

This  action  was  brought  to  recover  damages  sustained  by 
plaintiff  when  a  passenger  on  one  of  defendant's  cars,  alleged 
to  have  been  caused  by  the  unlawful  acts  of  defendant's 
employes. 

The  material  facts  are  stated  in  the  opinion. 

Edward  S,  Hapailo  for  appellant.  The  mere  fact  that 
there  is  no  seat  does  not  justify  a  passenger  on  a  railway 
train  in  selecting  any  portion  of  the  train,  irrespective  of  the 
danger,  and  irrespective  of  the  convenience  of  other  passengers. 
{Marquette  v.  O.  dk  JT.  W.  li.  R.  Co.,  33  la.  562.)  A  pas- 
senger may  be  removed  or  ejected  from  a  car  for  improper 
conduct.  (1  Redf.  on  Ey.  91,  92.)  To  entitle  the  plaintiff 
to  a  recovery,  he  must  show  that  he  was  removed  in  an 
unreasonable  and  improper  manner.  {Hihhard  v.  N,  Y,  & 
E.  li.  li.  Co.y  15  N.  Y.  463.)  By  standing  on  the  platform 
plaintiff  was  in  the  way  of  the  guard,  obstructing  him  in 
the  performance  of  his  duty,  and  as  a  consequence  was  in 
this  respect  also  a  source  of  danger  to  the  remaining  passen- 
gers. {Putnam  v.  B.  <&  Seventh  Ave.  li.  li.  Co.y  55  N.  Y. 
108 ;  CUrlce  v.  EigUh  Ave.  R.  R.  Co.,  86  id.  135.)  Special 
damage  must  be  pleaded  and  proved.  {Leeds  v.  Met.  O.  Z. 
Co.,  90  N.  Y.  26 ;  Van  Derslice  v.  J^ewton,  4  id.  130 ; 
Parsons  v.  Sutton,  66  id.  92.) 

Z.  A.  Ootdd  for  respondent  A  common  carrier  of  passen- 
gers owes  a  duty  to  its  passengers  to  provide  reasonable,  safe 
and  convenient  accommodations,  and  is  not  justified  in  com- 
mitting an  assault  upon  one  of  its  passengers,  unless  at  the 
will  of  any  employe  in  the  absence  of  any  reasonable  or 
known  regulation,  the  passenger  will  consent  to  place  himself 
m  any  position  however  uncomfortable,  provided  he  may 
thereby  be  more  closely  packed  together  with  his  fellow 
passengers.  {WiUw  v.  Z.  /  R.  R.  Co.,  34  N.  T.  670; 
Thcyrp  V.  N.  Y.  C  it  n.  R.  R.  R.  Co.,  76  id.  403.) 


i 


1887.]  Obavillb  v.  Manhattan  R.  R.  Co.  527 


Opinion,  per  Ouriam. 


Per  Curiam.  The  counsel  for  the  defendant  requested 
the  court  to  charge  the  jury  that  although  there  were  no 
seats  inside  the  car,  and  people  were  standing  therein,  yet  if 
there  was  room  for  the  plain tiflE  he  was  bound  to  go  there. 
The  court  refused  to  charge  as  requested,  and  to  this  refusal 
tlie  counsel  for  the  defendant  excepted.  We  are  of  opinion 
that  the  defendant  was  entitled  to  this  instruction,  and  that 
the  exception  was  well  taken. 

It  appears  from  the  plaintifiTs  testimony  that  he  boarded  a 
train  going  north,  at  Houston  street,  at  about  six  o'clock 
Sunday  evening.  The  car  at  the  time  was  crowded,  and  the 
plaintiff,  with  other  passengers,  stood  on  tlie  platform. 
When  the  train  reached  Thirty-fourth  street  the  brakeraan 
requested  the  plaintiff  and  the  other  passengers  on  the  plat- 
form to  go  inside  the  car,  but  as  there  was  no  room  in  the 
car  at  that  time  the  plaintiff  did  not  do  so.  Passengers  got 
out  of  the  car  at  Forty-second  street,  and  on  the  train  leaving 
that  station  the  conductor  requested  the  plaintiff  to  go  inside, 
but  he  declined  to  do  so.  The  conductor  or  brakeman  then 
pushed  the  plaintiff  inside  the  car.  When  tlie  train  reached 
Forty-seventh  street  the  plaintiff,  as  he  testifies,  passed  from 
inside  the  car  on  to  the  platform  for  the  purpose  of  leaving 
the  train  at  that  station,  and  when  ho  reached  the  platform 
the  conductor  took  hold  of  him  and  pulled  him  off  the  car, 
and  a  struggle  ensued  between  the  plaintiff  and  the  con- 
ductor, the  details  of  which  it  is  unnecessary  to  state.  The 
plaintiff  on  the  trial  testified  to  the  act  of  the  brakeman  in  push- 
ing him  into  the  car  and  to  the  subsequent  assault  at  the  station, 
and  relied  upon  both  acts  as  constituting  grounds  of  recovery. 
Both  of  the  transactions  were  litigated  without  objection, 
and  were  submitted  by  the  court  to  the  jury,  and  they  ren- 
dered a  general  verdict.  The  request  to  charge  related  to  the 
first  assault,  and  if  it  should  have  been  granted  the  error 
cannot  be  disregarded.  The  counsel  for  the  defendant  on 
the  argument  sought  to  justify  the  act  of  the  brakeman  in 
pushing  the  plaintiff  into  the  car  on  the  ground  that  his 
standing  on  the  platform  was  a  dangerous  act,  and  interfered 


528  Qravillb  v.  Manhattan  K.  R.  Co.  [May, 

Opinion,  j»^  (htriam, 

with  the  proper  management  of  the  train,  and  that  the  brake- 
man  was  authorized  to  use  necessary  force  to  compel  the 
plaintiil  to  go  inside  the  car  if  there  was  standing  room, 
although  ail  the  seats  were  occupied.  This  question  is  not, 
we  tliink,  open  to  the  defendant  on  this  record.  The  court 
charged  the  jury  that  the  brakeman  had  no  right  to  force  the 
plaintiff  inside  the  car  upon  his  refusal  to  go  inside,  and  that 
the  only  remedy  was  to  eject  the  plaintiff  from  the  car  on 
reaching  the  next  station.  The  counsel  for  the  defendant 
did  not  except  to  this  ruling,  but  by  his  silence  acquiesced  in 
its  correctness,  and  it  must  be  regarded  aj8  the  law  of  the  case, 
JJut  assuming  that  the  law  in  this  respect  was  correctly  stated, 
as  to  which  there  is,  it  seems  to  us,  room  for  serious  doubt, 
nevertheless  we  think  the  court  should  have  charged  the 
proposition  requested.  Whether  on  the  plaintiff's  refusing 
to  comply  with  the  request  of  the  brakeman  to  go  inside  the 
car,  the  latter  was  authorized  to  use  force  to  compel  him  to  do 
so,  is  a  distinct  question.  It  is  a  matter  of  common  knowledge 
that  it  is  unsafe  for  passengers  to  ride  on  the  platform  of  a 
running  train.  By  so  doing  they  expose  themselves  and  the 
other  passengers  to  unnecessary  danger.  The  law  exacts  of 
carriers  of  passengers  the  highest  degree  of  care  for  their 
safety.  The  control  of  trains  is  necessarily  placed  in  the  hands 
of  employes.  It  is  impossible  to  foresee  all  the  exigences 
which  may  demand  prompt  action  on  their  part  to  avert 
danger  or  accident.  The  safety  of  passengers  on  railroads 
requires  that  they  should  comply  with  reasonable  regulations 
and  acquiesce  in  reasonable  directions  of  persons  to  whom 
tlic  management  of  the  train  is  committed.  It  is  obvious 
that  tlie  crowding  of  passengers  on  the  platform  of  a 
steam  railroad  car  may  seriously  embarrass  the  trainmen 
in  the  performance  of  their  duties,  and  it  is,  we  think, 
the  plain  duty  of  a  passenger  standing  on  a  platform,  to  go  inside 
the  car  when  requested  so  to  do  by  a  person  having  charge  of  the 
train.  The  request  to  charge  was  material  as  bearing  upon  the 
question  of  damages,  assuming  that  the  use  of  force  by  the 
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brakeman  wafi  not  justified.  Although  the  brakeman  may 
have  been  mistaken  as  to  his  authority  to  enforce  a  compli- 
ance with  the  request  made  to  the  plaintiff,  yet  it  was  the 
duty  of  the  plaintiff  to  comply,  and  his  refusal  tends  to 
mitigate  and  explain  the  conduct  of  the  brakeman,  and  to 
show  that  the  assault  was  not  wanton  or  malicious.  The  fact 
that  there  were  no  unoccupied  seats  in  the  car  did  not,  we 
think,  change  the  duty  of  the  plaintiff  to  go  inside.  If  he 
had  any  well-founded  ground  of  complaint  against  the  com- 
pany for  not  providing  adequate  accommodations  for  pas- 
sengers, this  did  not,  we  think,  release  him  from  the  duty  of 
leaving  tha  platform  and  going  inside  the  car,  although  there 
was  standing  room  only.  The  car  was  crowded  when  the 
plaintiff  entered  it  at  Houston  street.  He  placed  himself 
immediately  in  a  position  where  he  was  compelled  to  submit 
to  some  inconvenience,  and  he  was  not  freed  from  the  obli- 
gation to  obey  the  reasonable  directions  of  the  trainmen, 
made  with  a  view  to  the  general  convenience  and  safety, 
because  there  was  no  vacant  seat. 

For  the  error  in  the  refusal  to  charge,  the  judgment  should 
be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


David  Levy  et  al..  Appellants,  v.  Robert  Salomon, 
Respondent. 

The  provision  of  the  Code  of  Civil  Procedure  (§  111,  as  amended  by 
chap.  672,  Laws  of  1886),  limiting  the  time  of  imprisonment  *'upon 
any  execution  or  other  mandate  against  the  person,"  refers  only  to  a 
final  process  or  mandate  after  an  adjudication  fixing  the  amount  due; 
it  does  not  include  orders  of  arrest  issued  at  the  time  of  the  conmience- 
ment  of  an  action  or  before  any  recovery. 

Where,  therefore,  in  an  action  to  recover  personal  property,  defendant 
SiCKELS  — ^VoL.  LX.         G7 


530  Levy  et  aL  v.  Salomon.  IMay^ 

Opinion  of  the  Court,  p«r  Damfobth,  J. 

was  imprlaoned  under  an  order  of  arrest^  iasued  on  the  ground  that  he 
had  concealed  a  portion  of  the  property,  and  after  he  had  been 
imprisoned  six  months,  but  before  the  trial  of  the  action  or  any  judg- 
ment therein,  on  his  motion,  he  was  discharged  from  arrest  on  the  sole 
ground  that  he  was  entitled  to  his  discharge  under  said  provision. 
Held,  that  the  discharge  was  improperl}'  granted. 
Also  held,  that  the  order  of  discharge  was  appealable,  as  it  deprived 
plaintiffs  of  a  remedy  they  were  entitled  to  retain  until  the  prisoner 
was  discharged  according  to  law. 

(Argued  April  19,  1887;  decided  May  10,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Court  in  the  first  judicial  department,  made  January  21, 3  887, 
which  affirmed  an  order  of  Special  Term,  the  nature  of 
which  and  the  material  facts,  are  stated  in  the  opinion. 

Wales  F.  Severcmoe  for  appellants.  The  order  is  appealable 
to  this  court,  (Code,  §  190,  subd.  2.)  The  word  "  mandate," 
used  in  the  act  of  1886,  was  not  intended  to  cover  mesne^  but 
only  final  process.  (  Washaiier  v.  Webb^  10  Civ.  Pro.  169, 
170.)  The  doctrine  of  noscitur  a  sociia  applies  here.  {Chajh 
many.  For^th,  2  How.  [TJ.  S.]  202,  208;  77  l^.Y.  430; 
24  Hun,  253;  58  K  Y.  475;  31  id.  255;  17  Wend.  543; 
McGaffin  V.  City  of  Cohoes,  74  N.  Y,  387,  388 ;  Aikin  v. 
Wasaon^  24  id  482 ;  Ghaga/ray  v.  Jenkins^  3  Sandf.  S.  C.  R. 
409,  413 ;  28  Hun,  495,  496 ;  27  id.  344,  345 ;  65  How.  Pr. 
442,  445 ;  98  K  Y.  685.) 

Alex.  Blumensteil  for  respondent.  The  order  of  arrest 
was  a  mandate.  (Code,  §  334],  subd.  2.)  The  order  of  the 
General  Term  being  discretionary,  was  not  appealable.  {Toxoid 
send  v.  Nelemahl,  82  N.  Y.  6i4.) 

Danfobth,  J.  The  record  shows  that  the  plaintiffs  sued 
to  recover  personal  property,  and  on  the  ninth  of  February 
procured  the  defendant's  arrest,  upon  the  ground  that  he  had 
concealed,  etc.,  a  part  of  the  chattels,  to  recover  which  the 
action  was  brought.  On  the  same  day  the  defendant  gave  a 
bond  for  the  jail  limits  and  he  has  since  been  confined  within 
them.     It  may  be  iHferred  that  the  cause  is  at  issue,  but  it 


1887.]  Lkvy  et  al.  u.  Salomon.  581 

Opinion  of  the  Court,  per  Danforth,  J. 

has  not  been  tried,  nor  has  any  judgment  gone  against  the 
defendant.  Upon  an  affidavit  showing  his  arrest  and  con- 
tinued imprisonment  as  above  stated,  the  defendant  procured 
an  order  requiring  the  plaintiflEs  to  show  cause  why  he  should 
not  be  discharged  from  the  limits,  and  "  from  arrest  herein," 
and  the  bond  given  by  him  be  canceled  and  annulled.  The 
motion  was  granted.  Upon  appeal  to  the  General  Term 
the  decision  was  affirmed  and  the  plaintifiEs  appeal  to  this 
court. 

The  defendant  justifies  the  order  of  the  court  below  upon 
the  sole  ground  that  as  under  the  order  of  arrest  his  imprison- 
ment had  continued  six  months,  he  was,  therefore,  entitled  to  a 
discharge  under  the  provisions  of  section  11,  chapter  672  of 
the  Laws  of  1886.  On  the  other  hand  the  plaintiffs  contend 
that  the  statute  applies  to  an  imprisonment  on  final  process 
only.  We  are  of  that  opinion.  The  general  title  of  the  act 
of  1886  {supra),  is  "an  act  to  amend  the  Code  of  Civil  Pro- 
cedure," and  the  particular  portion  on  the  interpretation  of 
which  the  defendant  relies  is  the  amendment  of  section  111  of 
tlie  Code.  The  original  section  (111)  relates  to  the  "  support 
of  prisoners  in  Kings  county."  The  amendment  introduces 
new  matter  as  to  the  meaning  of  which  nothing  can  be 
gathered  from  the  context. 

It  enacts  in  the  first  clause  that  "no  person  shall  be 
imprisoned  within  the  prison  walls  of  any  jail  for  a  longer 
period  than  three  months  under  an  execution  or  any  other 
mandate  against  the  person  to  enforce  the  recovery  of  a  sum 
of  money  less  than  five  hundred  dollars  in  amount,  or  under 
a  commitment  upon  a  fine  for  contempt  of  court  in  non-pay- 
ment of  alimony  or  counsel  fees  in  a  divorce  case  where  the 
amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dollars, 
and  where  the  amount  in  either  of  said  cases  is  five  hundred 
dollars  or  over,"  declares  that  "such  imprisonment  shall  not 
continue  for  a  longer  period  than  six  months,  and  requires  the 
discharge  of  such  person  at  the  expiration  of  those  respective 
periods."  Then  follow  these  words :  "  No  person  shall  bo 
imprisoned  within  the  jail  liberties  of  any  jail  for  a  longer 
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period  than  fiix  months  upon  any  execution  or  other  mandate 
against  the  person." 

These  sentences  are,  I  think,  to  be  read  together,  and  so 
read  admit  of  but  one  meaning,  viz.,  that  no  person,  whose 
condition  answers  the  terms  referred  to  in  the  first  clanse 
shall  be  imprisoned  either  within  the  walls  of  a  jail,  or  within 
the  jail  limits,  for  a  time  exceeding  six  months,  and  if  tlie 
recovery,  for  the  enforcement  of  which  the  execution  or 
other  mandate  is  issned,  or  the  amount  required  to  be  paid 
by  the  commitment  is  less  than  $500,  then  his  imprisonment 
within  the  prison  walls  shall  not  exceed  three  months.  This 
is  the  only  distinction  applicable  under  the  first  clause  where 
the  debtor  is  in  close  confinement,  while  under  the  second, 
when  as  to  the  walls  of  the  jail  and  within  certain  limits  he 
is  at  large,  the  amount  of  the  recovery  or  sam  to  be  paid  is 
unimportant.  The  respondent  concedes  that  under  the  first 
sentence  only  a  final  process  or  mandate,  after  an  adjudication 
fixing  the  amount  due,  is  referred  to,  but  argues  that  the 
change  of  language  in  the  second  clause  or  sentence  indi- 
cates a  change  in  the  intention  of  the  legislature,  and  a 
design  to  make  it  more  extensive  in  its  application  than 
the  former;  that  although  the  first  included  only  final 
process  or  mandate,  the  second  is  of  wider  signification  and 
applies  to  all  mandates  against  the  person  and  so  includes 
simple  orders  of  arrest  issued  at  the  time  of  the  commence- 
ment of  the  action  and  before  any  recovery.  This  would 
require  us  to  hold  that  the  legislature  intended  to  alter  the 
description  of  the  process  by  virtue  of  which  the  imprisonment 
was  had,  rather  than  the  description  of  the  place  of  imprison- 
ment. I  find  no  reason  for  doing  so.  The  statute  in  the 
first  place  characterizes  the  process  as  "  an  execution  or  any 
other  mandate  against  the  person  to  enforce  the  recovery  of  a 
sum  of  money,"  and  in  the  next  sentence,  speaking  of  the 
imprisonment  in  a  different  place,  repeats  the  words,  *'  upon 
any  execution  or  other  mandate  against  the  person,"  but  does 
not  again  use  the  descriptive  or  qualifying  words.  This  may 
have  been  to  avoid  the  repeated  use  of  the  same  words.     They 
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arc  to  bo  implied,  for  tlio  statute  relates  to  a  single  matter, 
the  relieiof  the  imprisoned  debtor,  and  this  would  be  greatly 
impeded  if  a  different  meaning  ia  given  to  the  second 
phrase. 

According  to  the  respondent  the  first  clause  includes  only 
final  process  or  executions  to  enforce  recoveries.  It  therefore 
does  not  include  mesne  process.  The  second,  he  says,  includes 
mesne  process  or  orders  of  arrest.  It  would  follow  that  a 
debtor  arrested  on  such  process,  but  unable  to  procure  bail 
for  the  limits,  could  not  be  discharged  because  confined 
within  the  walls,  while  one  arrested  in  the  same  manner  and 
already  outside  the  walls,  though  within  the  limits  could  be 
wholly  liberated.  That  would  seem  to  be  an  absurd  conclusion 
and  not  to  be  adopted  unless  necessary  to  give  meaning  to  the 
act.  This  is  avoided  by  construing  the  second  clause  with 
reference  to  the  first,  and  the  true  meaning  is  that  which  we 
have  above  ascribed  to  it. 

The  general  object  of  the  act  in  question  (§  111,  chap.  672, 
Laws  of  1886),  is  to  limit  the  time  of  imprisonment  under 
process  issued  against  any  person  after  the  sum  due  from  him 
had  been  adjudged,  whether  the  imprisonment  was  within  the 
walls  of  a  jail,  or  within  its  liberties.  If  confined  within  the 
walls,  the  amount  of  the  recovery  or  the  sum  to  be  paid  by 
the  in.prisoned  person  determines  whether  the  imprisonment 
shall  end  at  the  expiration  of  three  months  or  at  the  expira- 
tion of  six  months.  But  if  he  had  been  admitted  to  the  jail 
liberties  there  is  no  such  qualification,  and  the  six  months  period 
applies  to  all  cases  within  the  act.  The  defendant  in  this  case 
is  not  an  imprisoned  debtor  within  the  act.  No  execution  or 
other  mandate  has  been  issued  against  him  to  enforce  the 
recovery  of  a  sum  of  money.  No  recovery  has  been  had 
a^inst  him,  nor  has  he  been  ordered  to  pay  any  money. 
"We  think,  therefore,  his  discharge  was  improperly  allowed. 
The  order  was  appealable.  It  deprived  plaintiffs  of  a  remedy 
given  by  statute,  and  which  they  might  retain  until  the 
.prisoner  should  be  discharged  according  to  law. 

The  order  of  the  General  Term  and  Special  Term  should 
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therefore  be  reversed  and  the  motion  to  discharge  the  defend- 
ant and  cancel  the  bond  given  by  liiin  for  the  liberties  of  the 
jail,  denied,  with  costs  in  all  courts. 

All  concur. 

Ordered  accordingly. 


Frank  L.    Warrin,   Appellant,  v.   Francis  B.   Baldwin, 
Eespondent.  • 

Under  the  provision  of  the  act  of  1877  (chap.  268,  Laws  of  1877).  in  refer- 
ence to  the  sale  of  hinds  for  unpaid  taxes  in  the  county  of  Queens,  as 
amended  in  1878  (chap.  226,  Laws  of  1818),  where  the  county  treasurer 
strikes  off  lands  to  a  town,  as  directed  by  said  act,  in  case  there  are  no 
bids  foi  the  same,  his  fees  become  simply  matter  of  account,  "  a 
cxiarge  against  said  town,"  to  be  audited  by  the  town  board  the  same 
as  other  claims  against  the  town  (chap.  305,  Laws  of  1840,  chap.  490. 
Laws  of  1847.)  Said  officer  has  no  right,  without  audit  or  direction, 
tc  deduct  his  fees  from  funds  in  his  hands  belonging  to  the  town. 

Where  it  appeared  that  said  county  treasurer  had  been  in  the  habit  of 
paying  himself  the  fees  allowed  by  law  upon  such  sale  out  of  the  trust 
funds  of  the  town  in  his  possession  without  previous  audit;  that  upon 
a  sale  he  had  struck  off  a  large  number  of  lots  to  a  town,  and  that  said 
officer  claimed  the  right  thus  to  satisfy  his  claim.  Held,  that  an  action 
was  maintainable  under  the  act  of  1881  (chap.  531,  Laws  of  1881 )«  by 
a  taxpayer  of  the  town  to  restram  such  illegal  action. 

Warrin  v.  Baldwin  (25  Hun,  834),  reversed. 

(Argued  April  22,  1887;  decided  May  10,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
npon  an  order  made  February  10,  1885,  which  affirmed  a 
judgment  in  favor  of  defendant,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term.  (Reported  beloWj  35 
Hun,  334.) 

This  action  was  brought  by  plaintiff,  as  a  taxpayer  of  the 
town  of  Newtown,  Queens  county,  against  defendant,  as 
county  treasurer  of  that  county,  to  restrain  him  •'  from  pay- 
ing to  himself  and  charging  to  said  town  of  Xewtown  liis 
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fees  and  the  expenses  of  advertising  upon  such  lots  *  *  * 
and  pieces  of  land  "  as  might  at  an  approaching  tax  sale  set 
forth  in  the  complaint  "  be  struck  down  to  said  town  of  New- 
town until  the  same  shall  be  properly  audited  and  allowed  by 
the  board  of  town  auditore." 

The  court  found,  in  substance,  that  at  the  commencement 
of  the  action  the  defendant,  as  county  treasurer,  had  adver- 
tised and  was  about  to  sell  a  large  number  of  lots  for  unpaid 
taxes,  and  tliat  since  the  commencement  of  the  action  he  had 
sold  them ;  that  upon  such  sale  there  was  no  bid  for  a  large 
number  of  said  lots,  and  that  these  were  in  compliance  with 
the  statute  struck  down  by  defendant  to  the  town  for  a  term 
of  one  thousand  yeara ;  that  it  has  been  the  habit  and  custom 
of  the  defendant  to  charge  against  said  town  immediately 
after  the  annual  sales  of  lands  for  taxes,  the  amount  of  his 
fees  and  expenses  upon  the  lots  so  struck  down  to  the  town 
without  presenting  his  claim  tlierefor  to  the  board  of  town 
auditors  for  audit  and  allowance.  The  defendant,  by  his 
answer,  claimed  the  right  so  to  do  and  alleged  that  the  town 
board  had  no  jurisdiction  to  audit  his  claim. 

FraThcia  M.  Scott  for  appellant.  Plaintiff  is  entitled  to 
maintain  this  action,  the  practice  of  the  county  treasurer 
being  illegal.  (Laws  of  1881,  chap.  571;  Osterhovdt  v. 
Rigney^  98  N.  Y.  222.)  The  county  treasurer's  fees  and 
expenses  of  advertising  on  lots  struck  off  to  the  town  are 
town  cha^'ges  in  the  sense  in  which  those  words  are  used  in 
the  Kcvised  Statutes.  (1  R.  S.  star  page.  358 ;  People  v. 
HawsR,  34  Barb.  69  ;  Bradij  v.  iT.  F.,  2  Sandf.  460 ;  Bright 
V.  Chenango^  18  Johns.  242.)  They  must  be  audited  by  some 
•com]>etent  body  before  it  can  be  lawfully  collected.  (Laws 
of  1840,  chap.  305,  §  1 ;  Bell  v.  Town  of  Esopua,  49  Barb. 
560;  People  ex  rel.  Thurston  v.  Elmira^  20  Hun,  150; 
People  ex  reh  Bentley  v.  Whalen^  15  "Week.  Dig.  410.) 
The  board  of  town  auditors  is  the  only  body  having 
authority  and  jurisdiction  to  audit  the  county  treasurer's 
claim  against  the  town  for  fees  and  expenses.     (1  R.  S.  367, 
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part  1,  chap.  12,  tit.  2,  §  4,  paraphrased  from  Laws  of  1813, 
chap.  49,  §  2 ;  part  1,  chap  11,  tit.  4,  art.  5,  §  46 ;  2  R.  Laws, 
280,  §  31;  1  R  Laws,  290,  chap.  78,  Laws  of  1813,  §  28; 
2  E.  Laws,  138,  chap.  49,  Laws  of  1813,  §  2  ;  Laws  of  1840, 
chap.  305;  Potter's  Dwarris  on  Statutes,  156;  Wood  v. 
Wellington,  30  N.  Y.  218;  Dashy.  Van  Kleek,  7  Johns. 
497 ;  Col,  Mfg,  Co,  v.  Vanderpoel,  4  Cow.  556 ;  Livingston 
V.  Harris,  11  Wend.  329  ;  Plank  Road  v.  Allen,  10  Barb. 
15, 18 ;  DaviH  v.  Fairbanks,  2  How.  [U.  S.]  636.)  Even  if  the 
board  of  siipervisore  had  jurisdiction  to  audit  town  accounts, 
the  mere  submission  to  that  board  at  its  annual  meeting  of  all 
accounts  of  tlie  county  treasurer  would  not  constitute  a  suffi- 
cient audit  of  the  treasurer's  claim  against  the  town.  {Super, 
of  Richmond  Co.  v.  Wandell,  6  Lans.  33;  Laws  of  1845, 
chap.  180,  §  24;  Laws  of  1847,  chap.  490,  §  2.) 

H.  E,  Sickels  for  respondent.  There  being  no  waste  or  injury- 
alleged  in  the  complaint  plaintiff  was  not  entitled  to  any  judg- 
ment. (Code,  §  1925.)  The  validity  of  the  assessment 
cannot  be  determined  in  this  action ;  it  can  only  be  done  in  a 
direct  and  appropriate  proceeding  for  that  purpose.  {Swift 
V.  City  of  PougKkeepai^,  37  N.  Y.  511 ;  Western  R.  12,  Co.  v. 
Nolan,  48  id.  513 ;  Susq.  R.  R.  Co,  v.  Super.,  etc,,  25  id.  312.) 
The  county  treasurer  is  entitled  to  charge  and  receive  the 
fees  allowed  him  whenever  and  as  soon  as  he  performs 
the  duty  for  the  performance  of  which  he  is  allowed  the 
compensation.  {People  ex  rel.  Weeks  v.  Baldwin,  10  I  Inn, 
308.)  Independently  of  tliis  consideration,  the  spirit  and 
intent  of  the  act  shows  tliat  the  treasurer  is  entitled  t  j  liis 
compensation  at  once.  (Laws  of  1878,  chap.  229,  §  2.)  In 
view  of  the  fact  that  the  law  under  which  the  treasuiei  is 
proceeding  says  that  foi  all  lots  sold  be  is  entitled  ^^  tc  charge 
and  receive  ^  certain  fees  and  expenseSj  which  are  fixed  by 
the  statute,  there  is  nothing  left  for  the  board.  They  have 
no  power  to  alter  or  change  the  same.  \People  v.  Street^ 
23  Barb.  338 ;  MerriU  v.  People,  3  Denio,  381 )  As  there 
is  a  clear  and  specific  method  prescribed  for  the  adjustment 
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of  the  treasurer's  accounts,  the  case  is  not  within  the  provi- 
Eion  of  the  Code  or  the  act  of  1881,  as  to  suits  by  taxpayers. 
{Lutes  V.  Briggs,  64  N.  Y.  404.^ 

Finch,  J.  The  act  of  1881  (chap.  531),  expressly  authorizes 
a  taxpayer  to  maintain  an  action  for  the  prevention  and  restraint 
of  "  any  illegal  official  act "  on  the  part  of  the  officers  of  any 
county,  town,  or  municipal  corporation ;  and  if  the  intended 
and  threatened  act  of  tlie  defendant,  as  county  treasurer,  is 
illegal,  the  plaintiff  is  entitled  to  sue  and  to  prevent  the  medi- 
tated violation  of  law,  irrespective  of  the  consequences  of 
such  violation.  The  statute  assumes  that  any  illegal  official 
act  is  or  may  be  injurious  to  the  corporation  when  done  by  its 
servant,  and  allows  him  to  be  restrained  simply  because  of  the 
illegality.  The  complaint  here  is,  that  the  county  treasurer 
has  been  in  the  habit  of  paying  himself  out  of  the  trust  funds 
in  his  possession  the  fees  allowed  by  law  upon  sales  of  land 
for  unpaid  taxes,  without  previous  audit  of  his  claim,  and  alone 
determining  the  amount  of  the  debt  due  from  himself  as 
trustee  to  himself  as  officer.  He  stands  hero  upon  his  right ; 
not  denying  his  past  habit  or  future  purpose,  but  insisting  that 
his  conduct  is  not  illegal,  and  so  liis  action  should  not  bo 
restrained. 

The  sale  of  lands  for  unpaid  taxes  in  the  county  of  Queens 
is  the  subject  of  a  special  statute.  (Laws  of  1877,  chap.  268  ; 
La\ss  of  1878,  chap.  226.)  Under  its  provisions  the  receivers 
and  collectors  of  taxes  are  required  to  report  to  the  county 
treasurer  all  such  taxes ;  the  latter  is  directed  to  examine  the 
list,  and,  having  rejected  therefrom  such  as  cannot  be  law- 
fully enforced  by  reason  of  imperfect  description  or  other- 
wise, to  advertise  them  for  sale.  Pending  the  notice,  owners 
01  parties  in  interest  may  pay  the  taxes  with  charges  and 
expenses,  and  the  lands  thus  freed  from  liability  must  be 
withdrawn  from  the  proceedings.  The  balance  are  to  be 
sold  by  the  treasurer  at  public  auction  for  the  shortest  term 
of  years  for  which  any  person  will  take  the  premises  and  pay 
the  taxes  with  percentage,  interest  and  expenses.  In  ease  no 
SicKELS  —Vol.  LX.        (iS 
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bids  are  made  the  treasurer  is  commanded  to  strike  off  the 
land  to  the  town  in  which  it  lies  for  a  term  of  1,000  years, 
and  in  all  cases  of  sales  is  to  execute  and  deliver  the  proper 
leases.  The  act  allows  the  county  treasurer  as  fees  for  his 
service  $1  for  every  lot  or  parcel  assessed  which  has  been 
released  by  payment  before  sale;  in  case  of  sale  $1.50  for 
each  separate  lot  and  parcel  assessed  and  sold ;  where  a  lease 
is  given  $1  to  be  paid  by  the  person  receiving  it,  and  for 
making  and  certifying  a  search  $3.  There  is  no  difficulty  and 
no  dispute  about  these  fees  when  actually  paid  by  purchasers 
other  than  the  town.  Such  fees  belong' to  the  treasurer  and 
may  be  received  by  him  and  appropriated  to  his  own  use. 
They  never  become  town  or  county  funds,  or  a  part  of  the 
trust  money  in  the  officer's  hands.  But  the  situation  is  quite 
different  where  he  strikes  off  the  land  to  a  town.  In  that 
event  no  money  is  paid  or  received,  and  the  taxes  and  fees 
become  purely  matters  of  account.  The  statute  provides  that 
in  such  case  the  fees  and  expenses  of  publication  "  shall  be  a 
charge  against  said  town."  They  become  a  debt  due  to  the 
treasurer,  and  are,  when  earned  and  expended,  a  claim  in  his 
favor  against  the  town.  Until  it  pays  the  charge  the  fees  and 
expenses  do  not  come  to  him  as  such  or  become  his  money. 
If  he  takes  their  amount  from  the  trust  funds  in  his  custody 
without  audit  or  direction,  he  simply  collects  his  own  debt 
against  the  town  out  of  moneys  already  devoted  to  other  spe- 
cific purposes,  and  fixes  for  himself  the  amount  of  the  4ebt 
which  he  assumes  to  collect.  The  statute  provides  that  all 
claims  against  the  town  must  be  audited  by  the  town  board 
(Laws  of  1840,  chap.  305),  and  for  that  purpose  must  be  pre- 
sented in  items  and  verified  by  the  oath  of  the  creditor. 
(Laws  of  1847,  chap  490,  §  2.)  The  officer  repudiates  the 
need  of  this  audit.  But  the  act  is  broad  and  general,  and 
admits  of  no  exception  unless  as  the  product  of  some  special 
legislation.  Such  exception  cannot  fairly  be  reasoned  out 
of  the  act  of  1878.  Its  permission  that  the  treasurer  may 
^'charjcre  and  receive"  the  fees  allowed  implies  that  some- 
body is  to  pay,  and  is  satisfied  by  an  application  to  the  cases 
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in  which  the  fees  are  paid  as  such.  It  is  said  there  is  uo  need 
.of  an  audit  because  the  amount  is  fixed.  But  the  number  ot 
sales  may  be  incorrectly  asserted,  or  the  expenses  unduly 
increased,  and  the  auditing  board  have  a  right  to  be  satisfied 
that  the  fees  claimed  have  all  been  earned. 

It  is  suggested  that  the  treasurer  must  collect  his  fees  at 
once  in  order  to  correctly  perform  his  duties,  since  on  a  sale 
he  must  make  a  certificate  stating  the  amount  of  tax,  with 
interest  and  expenses  added,  so  that  one  coming  to  redeem 
may  know  what  to  pay ;  and  since  the  town  may  assign  its 
certificate  for  the  amount  of  bid,  expenses  and  treasurer's 
fee<j,  with  twelve  per  cent  interest  from  the  date  of  sale.  In 
each  case  the  fees  of  the  treasurer  are  fixed,  though  ho  is  not 
paid,  and  his  duty  is  easily  and  may  be  correctly  performed. 
"Whether  the  town  assigns  or  does  not,  is  its  own  concern, 
and  does  not  affect  its  liability  to  the  treasurer  for  the  fees 
that  he  has  earned.  It  is  added  that  his  accounts  are  annually 
subjected  to  the  examination  of  the  board  of  supervisors,  but, 
when  they  are,  his  voucher  for  a  claim  against  the  town 
should  be  the  audit  of  its  board.  The  act  of  1884  (chap. 
484)  now  specifically  requires  such  audit  and  makes  cei-tain 
for  the  future  what  was  disputed  in  the  past.  It  is  easy  to 
see  the  evils  which  might  result  from  a  contrary  rule,  and  we 
deem  it  our  duty  to  hold  that  the  act  of  1878  did  not  author- 
ize the  treasurer  to  collect  from  the  trust  funds  the  fees  in 
question,  without  the  audit  of  the  town  board. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


KiTTiE  M.   Perkins,  Eespondent,  v,   George  Hall  et  al.. 

Appellants 

No  equitable  right  of  subrogation  exists  where,  in  order  to  establish  the 

right,  resort  must  be  had  to  an  agreement  or  security  which  was  void. 

H.  and  B.  entered  into  an  agreement  by  which  B.  agreed  lo  assume  and 


540  Perkins  v.  Hall  et  al.  U^Jf 


Statemcut  of  case. 


pay  certain  liens  on  land  owned  by  H.  and  to  loan  to  him  a  further 
sum,  H.  to  give  a  mortgage  on  the  land  as  security  for  the  advances  and 
for  a  further  sum  agreed  upon  as  a  bonus.  The  mortgage  was  given 
as  agreed  and  B.  paid  the  liens,  which  were  discharged  of  record.  In 
an  action  to  foreclose  the  mortgage  it  wiis  adjudged  to  be  void  for 
usury.  PlaintiH,  as  assignee  of  B.,  brought  this  action  to  revive 
and  be  subrogated  to  said  liens  and  to  enforce  them  against  thu 
land.  Ileldt  that  the  action  was  not  maintainable  ;  that  no  equital)le 
right  to  subrogation  could  be  based  on  the  usurious  contract,  and 
without  it  B.  would  stand  as  a  mere  volunteer,  having  no  right  of 
subrogation. 
KUsioarih  v.  Lockwood  (43  N.  Y.  80);  Barnes  v.  Mott  (04  id.  897);  CoU  v. 
Malcolm  (GO  id.  863);  Oaus  v.  Thiemes  (93  id.  2!.5);  Oook  v.  Barnes  (30  id. 
C20);  Winstead  v.  Webb  (:J9  id.  8.3);  Gerwig  v.  SitUrly  (56  id.  219);  R  E. 
1\  Co.  V.  Keach  (09  id.  248);  Jiusaell  v.  Nelson  (99  id.  119);  Patterson  v. 
Birdsall  (04  id.  294),  distinguished. 

(Argued  April  22,  1887  ;  decided  May  10,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  tlie 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  January  13,  1885,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  npon  a  decision  of  th^ 
court  on  trial  witliout  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

John  C,  Hunt  for  appellants.  Plaintiff's  only  right  to 
subrogation  was  founded  upon  the  usurious  mortgage.  {Bald- 
wi?i  V.  Moffatt^  94  N.  Y.  82,  85.)  Said  usurious  mortgage 
cannot  be  the  foundation  of  a  valid  claim.  {Dung  v.  Parker^ 
52  X.  Y.  500.)  One  who  is  only  a  volunteer  cannot  invoke 
the  aid  of  subrogation.  {Acker  v.  Hotckkiss^  97  N.  Y.  395, 
403 ;  Gans  v.  Tldeme,  93  id.,  232 ;  Scmdford  v.  McLean^ 
3  Paige,  122;  Wilkes  v.  Uarper,  1  N.  Y.  586;  2  Barb. 
Ch.  338.) 

J,  H.  Shea  for  respondent.  The  plea  of  usury  on  the  part 
of  the  mortgagors,  and  the  mortgage,  which  was  founded  on 
valid  and  subsisting  claims,  having  been  adjudged  void, 
the   valid   obligations  were  revived.     {Allison   v.   ScKmitZy, 
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31  Hun,  106 ;  9S  N.  Y.  C57 ;  UnderhiU  v.  Chrmnan,  25  Hun, 
669 ;  B.  K  Trust  Co.  v.  Keach,  69  N.  Y.  248 ;  Oerwig  v. 
Sitterly,  56  id.  214 ;  ft>/<5  v.  Malcolm,  66  id.  366 ;  Barnes  v, 
J/t?^^,  64  id.  397;  Patterson  v,  Birdsall,  Id.  294;  Ciwi  v. 
Barries,  36  id.  520 ;  Kllsworih  v.  Lockiooody  42  id.  89 ;  TTan- 
*fea<?  ^aw7»;  v.  IF^J,  39  id.  325 ;  Bussell  v.  Nelson^  99  id. 
119 ;  Bispham's  Prin.  of  Eq.  [3d  ed.]  pp.  335,  338.)  The 
plaintiff's  assignor,  under  the  $3,000  bond  and  mortgage,  was 
a  surety  for  George  Hall  in  paying  off  these  incumbrances, 
and  as  such  entitled  to  be  subrogated.  {Gaus  v.  ThierneSy  93 
K  Y.  225,  232.) 

Eapallo,  J.  The  plaintiff,  as  assignee  of  Pajn  Bigelow, 
sought,  by  tliis  action,  to  revive  and  be  subrogated  to  and 
enforce  certain  liens  upon  real  estate  of  the  defendant  Hall, 
which  Bigelow  had  paid  and  procured  to  be  discharged  of 
record  under  an  agreement  with  Hall.  These  liens  consisted 
of  two  mortgages  executed  by  Hall,  and  of  certain  legacies 
which  were  charges  on  the  real  estate  in  question. 

It  appears  by  the  findings  of  the  trial  judge  that,  on  the 
17th  of  October,  1874,  an  agreement  was  entered  into  between 
Hall  and  Bigelow,  whereby  Bigelow  agreed  to  advance  the 
amount  of  the  said  liens  and  pay  tliem  off,  and  also  to  advance  to 
said  Hall  the  sum  of  $919.71  in  cash  and  Hall  agreed  that,  to 
secure  the  payment  of  said  advances  and  of  the  further  sum 
of  $150  as  a  bonus.  Hall  and  his  wife  would  execute  a  mort- 
gage on  eaid  premises  to  Bigelow.  In  pursuance  of  this 
agreement  the  mortgage  was  executed  for  $3,000  and  interest, 
which  amount  included  the  amount  then  due  on  said  liens  and 
the  cash  advance  of  $919.71  and  the  bonus  of  $150.  This 
mortgage  of  $3,000  provided  in  express  terms  that,  as  part  of 
the  consideration  thereof,  Bigelow  was  to  assume  and  pay  the 
before  mentioned  liens. 

Bigelow  paid  a  portion  of  the  liens  and  they  were  discharged 
of  record  and  he  afterwards  brought  an  action  against  Hall, 
and  others,  for  the  foreclosure  of  the  $3,000  mortgage,  in 
which  action  such  mortgage  was  adjudged  void  for  usury. 
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After  that  adjudication  he  assigned  to  the  plaintiff  hia  cause 
of  action  arising  out  of  the  satisfaction  of  said  liens,  and  she 
thereupon  brought  this  action,  and  judgment  was  rendered  in 
her  favor  in  the  Supreme  Court,  adjudging  that  her  assignor, 
having  paid  said  liens  and  there  being  a  junior  mortgage,  was 
entitled  to  be  subrogated  to  said  prior  liens  so  paid  by  him, 
and  entitled  to  enforce  the  same. 

We  are  of  opinion  that  this  judgment  was  erroneous.  The 
only  claim  of  Bigelow  to  be  junior  mortgagee  rested  upon  his 
$3,000  mortgage  which  was  adjudged  to  be  void  for  usury, 
and  upon  his  agreement  to  pay  off  the  prior  Hens,  which 
agreement  was  part  of  the  usurious  contract.  It  was  necessary 
to  resort  to  this  usurious  contract  and  security  to  make  out  any 
equitable  right  in  Bigelow  to  subrogation.  If  they  were  left 
out  of  the  case  he  would  stand  as  a  mere  volunteer,  and  would 
have  no  right  to  subrogation  {Acer  v.  ffotehkiss,  97  N.  Y.  395 ; 
Ona8  V.  T/iiemey  93  id.  225),  and  whenever  an  ec][uitable  right 
to  subrogation  cannot  be  made  out  without  resorting  to  some 
agreement  or  security  which  is  void  for  usury,  no  such  equity 
exists.  We  think  the  cas^of  Baldwin  v.  Moffett.  (94  N,  T.  82), 
is  decisive  on  this  point.  None  of  the  cases  cited  on  the 
respondent's  brief,  or  in  the  opinion  at  General  Tenn,  conflict 
with  this  principle,  or  sustain   the  claim  of  the  respondent. 

In  the  cases  of  Elhnjoorth  v.  Lockwood  (42  N.  Y.  89); 
Barnes  v.  MoU  (64  id.  397) ;  Cole  v.  Malcolm  (66  id.  363); 
Oans  V.  Thieme  (93  id.  225),  no  question  of  usury  was 
involved  and  they  have  no  special  bearing  on  the  case.  Cook 
V.  Barnes  (36  N.  Y.  520) ;  Winsted  Bank  v.  WM  (39  id.  325) ; 
Oerwig  v.  Sitierly  (56  id.  214) ;  Ji  Est  Trust  Co.  v  Keech 
(^69  id.  248);  Russell,  Rec'r  v.  Nelson  (99  id.  119),  simply 
hold  that  when  an  existing  valid  debt  is  renewed,  or  the  time 
of  payment  extended,  or  a  valid  security  held  therefor,  is 
canceled  by  means  of  a  subsequent  agreement  or  security 
which  is  void  for  usury,  the  original  debt  or  security  is  not 
invalidated,  and  if  it  has  been  discharged  by  means  of  the 
usurious  security  it  will  be  revived  and  enforced.  In  Patter- 
son V.  Birdsall  (64  N.  Y.  294),  the  plaintiff  was  the  holder 
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of  a  valid  junior  incumbrauce  whicli  entitled  hira,  without 
reference  to  the  usurious  agreement,  to  redeem  from  prior 
incumbrances  and  be  subrogated  thereto. 

In  the  case  now  before  us  the  right  of  the  assignor  of  the 
plaintiff  to  pay  the  prior  incumbrances,  and  his  claim  to  sub- 
rogation, rested  wholly  upon  the  usurious  agreement.  He 
had  no  position  of  junior  mortgagee,  except  under  the  mort- 
gage which  was  adjudged  void  for  usury. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur  except  Rugbr,  Ch.  J.,  not  sitting. 

Judgment  reversed. 


Elias  Stone,  Appellant,  v.  The  Franklin  Fire  Insurance 

Company  op  Boston,  Respondent.  log  ^ 

Defendant  issued  a  policy  of  fire  insurance  containing  a  clause  by  which  ^37  t\^\ 
it  reserved  '*  to  itself  the  right  at  any  time  and  for  any  cause  to  return 
the  assured  the  unexpired  premium  pro  rata,  which  shall  have  the 
effect  to  cancel  and  annul  the  policy."  The  policy  was  procured  for 
the  assured  by  F. ,  an  insurance  broker,  who  did  not  pay  the  premium  ; 
but  in  accordance  with  the  course  of  business  between  him  and  defend- 
ant it  was  charged  to  him,  he  being  allowed  to  pay  when  it  suited  his 
convenience.  Subsequently  defendant  served  upon  F.  a  notice  to  the 
effect  that  it  desired  to  cancel  the  policy,  and  that  the  same  would  not 
be  held  by  it  binding  after  noon  of  a  day  specified.  On  the  evening 
of  the  day  specified  the  property  was  damaged  by  fire.  In  an  action 
upon  the  policy,  Tield,  that  the  notice  was  effectual  to  cancel  the  policy  ; 
that  it  was  not  necessary  for  that  purpose  to  return  a  pro  rata  share  of 
the  premium,  as  defendant  having  received  nothing,  had  nothing  to 
return,  and  the  notice  canceled  so  much  of  the  charge  against  F.  as 
represented  the  unearned  premium. 

It  appeared  that  F.  had  been  for  two  years  prior  to  the  procuring  of  the 
policy  the  agent  for  the  S.  T.  Co.,  the  assured,  through  whom  it  pro- 
cured all  of  its  insurance,  he  placing  it  in  various  companies  as  he 
chose,  without  particular  instructions  as  to  rates  or  amount  in  any  com- 
pany, and  all  of  the  policies  obtained  by  him  remained  in  his  possession 
until  after  the  fire,  when  he  delivered  them  to  S.,  the  president  and 
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general  manager  of  the  assured.  F.«  advised  3.  of  the  receipt  of  ths 
notice,  he  in  no  way  questioned  the  authority  of  F.  to  receive  it,  and 
on  being  called  upon  by  defendant's  agent  and  informed  that  the 
policy  was  canceled,  smxendered  it  JNotice  and  proofs  were  served 
by  the  assured  on  the  other  companies  having  insurance  on  the  property. 
In  the  proofs  the  other  insurance  companies  carrying  insurance  were 
specified,  and  the  loss  was  apportioned  among  them.  Defendant  was 
not  mentioned  as  having  a  policy  upo^  the  property,  and  no  claim  was 
made  against  it  until  over  three  months  after  the  iire.  The  policy  con- 
tained a  clause  to  the  effect  that  any  person,  other  than  the  assured, 
who  may  have  procured  it  should  be  considered  as  the  agent  of  the 
assured  and  not  of  defendant.  Eeld^  that  the  circumstances  showed 
clearly  it  was  understood  by  the  parties  that  F.  was  general  agent  for 
the  assured  in  the  matter  of  insurance,  and  so  was  authorized  to  receive 
the  notice. 

Also  liM,  the  fact  that  S.  testified  on  the  trial  that  F.  was  simply  the 
broker  authorized  to  procure  so  much  insurance  and  he  did  not 
consider  him  his  agent,  and  that  F.  testified  he  had  nothing  to  do 
*'  but  to  place  the  business/*  did  not  impair  the  force  of  the  other  evi- 
dence or  change  its  legal  effect;  that  they  were  mere  expressions  of 
opinion. 

Eermttnn  v.  N.  F.  Im,  Co.  (100  N.  Y.  411),  distinguished. 

It  seems  that  if  the  policy  had  not  been  canceled  before  the  fire  its  subse- 
quent surrender  would  not  have  extinguished  the  cause  of  action 
thereon. 

(Argued  April  25,  1887;  decided  May  10,  1887.) 

Appeal  from  jadgraent  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  January  9,  1885,  wliich  affirmed  a  judgment 
in  favor  of  defendant,  entered  upon  a  verdict  and  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

This  action  was  upon  a  policy  of  fire  insurance,  the  sub- 
stance of  which,  as  well  as  the  material  facts,  are  stated  in 
the  opinion. 

Benno  Loewy  for  appellant.  The  policy  in  suit  was  never 
legally  canceled,  as  the  pro  rata  unearned  premium  had  never 
been  actually  paid  or  tendered  to  the  assured  prior  to  the 
occurrence  of  the  loss.  (  White  v.  Conn.  Ins.  Co,^  120  Mass. 
380 ;  Bennett  v.  Md.  Fire  Ins.  Co.,  14  Blatchf.  422 ;  HalJuym 
V.  Germania  Ins.  Co.^  55  Barb.  28;  Van  ValkerAnrgh  y. 


J 
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Lennox  Fire  Ins  Co.^  51  N.  T.  466 ;  ^tna  Ins.  Co  v. 
Maguire,  51  111  342)  There  was  no  cancellation  oi  the 
policy,  even  if  notice  without  repayment  of  the  unearned 
premium  had  been  sufficient^  as  there  was  no  notice  to  tlie 
assured.  (Hermann  v.  Niagara  Fire  Ins  Co.^  100  N.  Y.  411 ; 
Von  Wien  v.  ScoUish  Un.  cfe  Nat  Ins.  Co.,  62  J.  &  S.  490 ; 
Hodge  v.  Seewrity  Ins.  Co.,  33  Hun,  583 ;  White  v.  Con7i. 
Ins.  Co.,  120  Mass.  333  ;  Grace  v.  Am.  Cent  Ins.  Co.,  109 
U.  S.  278 ;  16  Blatchf.  433  \  S.  C,  8  Eep.  771 ;  7  id.  388 ; 
Rothschild  V.  Am.  Cent  Ins.  Co.,  74  Mo.  44 ;  Fzrst  Nat.  Fvre 
Ins.  Co.  V.  Isett,  14  Eep.  378 ;  Zatoix  v.  Ger.  Ins.  Co.,  27 
La.  Ann.  113;  Van  VaUreiiburgh  v.  Zen.  Fire  Ins.  Co. 
51  id.  465,  469.)  The  alleged  "  surrender '•  of  the  policy 
subsequent  to  the  fire  could  not  act  as  a  cancellation  of  the 
policy  so  as  to  release  the  claim  against  defendant  for  a  loss 
which  had  then  already  occurred.  {Dambman  v.  SJivlting, 
76  N.  Y.  55,  59,  6C  ;  Van  Valkenhurgh  v.  Len.  Fire  7ns.  Co., 
51  id.  456,  467;  E.  Carver  Co.  v.  Manufrs  Ins.  Co.,  72 
Mass.  214;  Dedhim  Inst  fw  Sav'gs  v.  Slack,  60  id.  408.) 

Oshome  E.  BHght  for  respondent.  Whether  the  policy 
had  been  canceled  was  a  question  of  fact.  {Grace  v.  Am. 
Cent  Inn.  Co.,  8  Ins.  L.  J.  95.)  As  no  premium  had  been 
l>aid  no  pro  rata  return  was  required.  {Bergen  v.  Builder^ 
Ins.  Co.,  38  Cal.  541,  546;  MueUer  v.  S.  ti.  InK  Co.,  87 
Pa.  St.  399 ;  Von  Wire  v.  Ins.  Co.,  52  Sup.  Ct.  490.)  Frank, 
being  the  agent  of  the  assured  at  the  time  of  the  fire,  the 
notice  of  cancellation  was  properly  served  upon  him.  {Grace 
V.  Am.  Cent  Ins.  Co.,  16  Blatchf.  433 ;  Hartford  F.  Ins  Co. 
V.  Reynolds,  36  Mich.  502, 507 ;  Standard  Oil  Co.  v.  Triumph 
Ins.  Co.,  64  N.  Y.  85.)  Defendant,  having  waived  no  rights 
and  having  pleaded  the  failure  to  serve  proofs  of  loss,  plaintiff 
conld  not  recover.  {Brown  v.  London  As.  Co.,  40  Hun, 
101;  GUligan  v.  Gnn,  Ins.  Co.,  20  id.  93;  Griffey  v. 
N.  r.  a  Ins  Co,,  100  N.  Y.  417.) 

Earl,  J.  On  or  about  the  18th  day  of  February,  1 881,  the 
defendant  issued  a  policy  insuring  certain  property  of  the 
SiCKELS  — ^VoL.  LX.         69 
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Standard  Tinware  Company  of  the  city  of  New  York,  to  the 
amount  of  $1,500,  for  one  year  from  the  16th  day  of  February, 
1881.  The  policy  contained  this  clause;  ^' To  protect  itself 
against  such  increase  or  change  of  the  risk  as  may  not,  under 
the  abov^e  conditions,  render  this  policy  void,  the  company 
reserves  to  itself  the  right  at  any  time  and  for  any  cause  to 
return  the  assured  the  unexpired  premium  pro  rata^  which 
shall  have  the  effect  to  cancel  and  annul  this  policy  "  And 
also  the  following  clause ;  ^^  It  is  a  part  of  this  contract  that 
any  person,  other  than  the  assured,  who  may  have  procured 
this  insurance  to  be  taken  by  this  company,  through  its 
regularly  appointed  agents,  shall  be  deemed  to  be  the  agent 
of  the  assured  named  in  this  policy,  and  not  of  this  company 
under  any  circumstances  whatever,  or  in  any  transaction  relat- 
ing to  this  insurance.^'  The  insurance  was  procured  through 
an  insurance  broker  named  Frank  from  Langford  &  Co.,  who 
were  agents  of  the  defendant.  The  premium  was  never  paid. 
But  by  the  course  of  business  between  Langford  &  Co ,  and 
Frank,  they  allowed  Frank  to  take  insurance  and  pay  when  it 
suited  his  convenience.  On  the  twenty-sixth  day  of  February, 
Langford  &  Co.  sent  to  Frank  this  notice  •  "  Dear  sir  —  The 
Franklin  Insurance  Company  of  Boston  desire  to  cancel  their 
policy  No.  9190,  covering  property  of  Standaixl  Tinware 
Company,  Nos.  894  and  396  First  avenue.  New  York.  The 
same  will  be  held  binding  until  the  twenty-eighth  instant, 
twelve  o'clock,  noon.  After  said  date  the  company  will  not  be 
liable  for  any  loss  under  said  policy.  Tours  respectfully."  This 
notice  came  to  Frank's  hands  about  nine  o'clock  in  the  morning 
of  the  twenty-eighth,  and  in  the  evening  of  the  same  day  the 
property  insured  was  damaged  by  fire  to  the  extent  of  $4,600. 
Six  other  insurance  companies  had  policies  upon  the  same 
property.  On  the  16th  day  of  June,  18»1,  the  Standard 
Tinware  Company  assigned  its  claim  against  the  defendant 
upon  its  policy  to  the  plaintiff,  and  in  February  1883,  he 
commenced  this  action.  He  claims  that  the  policy  wbs  in 
force  at  the  time  of  the  fire,  while  the  defendant  claims  that  it 
was  effectually  canceled  before  the  tire. 
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The  plaintiff  contends  that  the  cancellation  was  ineffectual 
because  at  the  time  of  the  notice  of  cancellation  a  jn^  rata 
share  of  the  premium  was  not  returned.  But  the  premium 
had  never,  in  fact,  been  paid.  If  it  could  in  anj.  sense  be 
treated  as  paid,  it  was  so  paid  by  the  credit  given  to  the 
broker  Frank.  The  defendant  had  never  actually  received 
anything,  and,  therefore,  it  had  nothing  to  return.  If  the 
premmm  could  be  paid  by  the  credit,  so  it  could  be  restored 
by  the  cancellation  of  that  credit,  and  after  the  defendant 
gave  the  notice  canceling  the  policy,  its  charge  against  Frank 
or  the  Tinware  Company  was  thereby  canceled.  If  it  could 
thereafter  enforce  payment  of  the  premium  against  anyone, 
Mt  would  have  been  only  sk  pro  rata  share  thereof  for  the  time 
intervening  between  the  sixteenth  and  the  twenty-eighth 
days  of  February,  at  noon,  when  the  cancellation  took  effect. 
It  was  the  agreement  between  the  parties  to  the  insurance 
that  the  insurance  company  should  have  the  right  to  cancel 
the  policy,  and  it  was  certainly  not  contemplated  that  it 
should  make  a  present  to  the  insured,  in  case  the  premium 
had  not  been  paid,  as  a  condition  of  its  right  to  cancel. 
We  do  not  think,  therefore,  that  the  contention  is  sound 
that  the  cancellation  was  ineffectual  on  account  of  the  non- 
return of  the  pro  rata  portion  of  the  premium. 

It  is  further  claimed  on  behalf  of  the  plaintiff  that 
Frank  had  no  authority  to  receive  this  notice  of  cancella- 
tion, and  that  notice  to  him  was  not  notice  to  the  insured. 
We  are  of  opinion  that,  upon  the  undisputed  evidence, 
Frank  was  so  far  the  agent  of  the  Tinware  Company  that 
notice  to  him  was  notice  to  that  company.  He  had  been  the 
agent  of  the  Tinware  Company  for  about  two  years,  through 
whom  it  procured  insurance  upon  its  property  from  various 
companies,  in  all,  to  the  amount  of  $10,000.  It  does  not 
appear  that  he  received  any  particular  instructions  as  to  the 
companies  from  which  he  was  to  receive  insurance  or  as  to 
the  rates  of  premium  or  the  amount  to  be  insured  by  any  par- 
ticular company.  It  is  inferable  that  all  these  matters  were 
left  to  his  discretion.     After  the  fire,  Scheider,  the  president 
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and  general  manager  of  the  Tinware  Company,  did  not  know 
how  much  insurance  the  company  had,  nor  what  policies  it 
held  until  he  called  upon  Frank  the  morning  after  the  fire  and 
obtained  the  information  from  him.  The  defendant's  i)oliey, 
and  probably  all  the  other  policies  remained  in  the  possession 
of  Frank  until  after  the  fire.  Frank,  when  he  received  the 
notice  of  cancellation,  retained  the  same  and  in  no  way  objected 
that  he  was  unauthorized  to  receive  the  notice,  and  when 
Scheider  called  upon  him  the  next  morning  after  the  fire,  he 
informed  him  of  the  receipt  of  the  notice,  and  he  in  no  way 
questioned  Frank's  authority  to  receive  it.  On  the  afternoon 
of  the  same  day,  Langford,  one  of  defendant's  agents,  called 
upon  Scheider,  informed  him  that  the  policy  was  canceled, 
and  thereupon  Scheider  surrendered  it  to  him,  without  objec- 
tion, as  a  canceled  policy.  On  the  day  after  the  fire,  formal 
notice  of  the  loss,  and  in  about  two  weeks  after  the  fire  formal 
proofs  of  loss  were  served  upon  all  the  other  companies, 
but  not  upon  the  defendant.  In  the  proofs  of  loss  thus 
served  the  insurances  in  the  other  six  companies  were  specified, 
and  the  loss  was  apportioned  among  them  in  proportion 
to  the  amounts  respectively  insured  by  them,  and  one  of  the 
companies  specified  in  the  proofs  paid  to  the  Tinware  Com- 
pany its  share  of  the  loss  as  thus  determined.  In  those 
proofs  the  defendant  was  not  named  among  the  insurance 
companies  having  policies  upon  the  property.  No  claim  of 
liability  against  the  defendant  on  its  policy  was  made  until 
about  three  months  after  the  fire,  and  no  proofs  of  loss  were 
served  upon  the  defendant  until  about  three  months  and  a 
half  after  the  fire.  From  all  these  facts,  including  the  stipu- 
lation in  the  policy  above  set  out,  it  is  clear  that  Frank  was 
understood  by  the  parties  to  be  the  general  agent  of  the  Tin- 
ware Company  to  procure  and  deal  with  this  insurance. 
During  more  than  three  months  after  the  fire  his  authority  to 
that  extent  seems  to  have  been  conceded  by  the  Tinware  Com- 
pany and  was  not  questioned  by  anyone.  If  upon  this 
evidence  the  jury  had  found  that  Frank  was  not  authorized 
to  receive  the  notice,  their  verdict  would  have  been  so  far 
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contrary  to  the  evidence  tliat  it  would  have  been  the  duty  of 
the  trial  judge  to  set  it  aside. 

It  is  true  that  Scheider  testified  that  Frank  was  shnply  t!ie 
broker  whom  he  authorized  to  get  so  much  insurance  and  tluit 
he  did  not  consider  liim  his  agent,  and  that  Frank  testified 
that  he  had  nothing  to  do  "but  to  phice  the  business" 
(meaning,  probably,  to  perfect  the  insurance)  as  Scheider 
ordered  liim  to  do.  But  these  were  mere  expressions  of 
opinion  by  the  witness  while  testifying,  which  in  no  way 
impaired  the  force  and  significance  of  the  other  evidence  or 
changed  its  legal  eflFect. 

It  is  a  matter  of  some  significance  that  nothing  was  said  about 
the  extent  of  Frank's  agency  in  the  charge  of  the  judge,  and 
he  was  not  requested  to  submit  the  facts  in  reference  to  such 
agency  to  the  jury. 

If  Frank  had  had  no  authority,  except  as  a  broker,  to  pro- 
cure this  insurance  and  the  def  3ndant  had  been  obliged  to  rely 
solely  upon  the  clause  in  the  policy  above  set  out  to  establish 
his  agency,  then  this  case  would  have  been,  in  that  respect, 
like  the  case  of  Siermann  v.  Niagara  Fire  Insurance 
Company  (100  N.  T.  411).  But  the  evidence  bearing  upon 
Frank's  agency  distinguishes  this  case  from  that.  Certainly 
so  long  as  Frank  held  the  policy,  and  it  was  carried  upon  his 
credit,  and  not  delivered  to  or  accepted  by  the  insured,  notice 
of  cancellation  could  be  given  to  him,  and  upon  receipt  of  such 
notice,  it  would  be  his  duty,  as  broker,  to  procure  other  insur- 
ance. Suppose,  in  this  case,  the  notice  had  been  given  to  him 
within  one  hour  after  the  policy  was  delivered  to  him,  would 
any  one  doubt  that  the  policy  would  have  been  thereby  eflEect- 
ually  canceled  and  that  it  would  have  been  his  duty,  at  once, 
to  procure  other  insurance  ?  The  fact  that  it  remained  in  his 
possession  for  ten  days  does  not  affect  the  principle  or  make 
any  difference  in  his  status,  authority  and  obligation. 

The  further  claim  is  made  that  there  was  not  sufficient  proof 
that  Scheider  was  authorized  to  represent  the  Tinware  Com- 
pany. We  think  the  proof  is  ample  that  he  was  so  authorized 
and  that  he  was  the  general  manager  of  the  company.     It 
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appears  that  the  Tiuware  Company  was  the  saoceesor  of 
Joseph  Scheider  &  Co.,  and  so  it  was  printed  upon  the  letter- 
heads of  the  company.  He  was  its  president,  and  acted  for 
and  represented  it  in  all  its  transactions  in  reference  to  the 
insurance  npon  its  property  and  the  adjustment  and  settlement 
of  the  loss.  The  assignment  of  the  claim  to  this  plaintiff  was 
executed  by  him.  When  testifying  he  spoke  of  the  book- 
keeper of  the  company  as  "  my  book-keeper,^'  and  of 
Frank,  as  **  my  agent,"  thus  showing  that,  in  his  estima- 
tion, at  least,  he  was  the  company,  and  there  is  no  hint  in  the 
evidence  that  any  other  person  had  authority  to  represent  it. 
From  all  this  evidence,  the  inference  is  irresistible  that  ne 
was  the  general  manager  of  the  company,  authorized  to 
represent  it,  and  the  trial  judge  could  properly  have  so 
determined  as  matter  of  law. 

We  are,  therefore,  of  opinion  that,  upon  the  evidence  as 
it  appears  in  this  record,  the  trial  judge  could,  if  moved 
thereto  by  the  defendant,  have  nonsuited  the  plaintiff.  The 
plaintifi,  therefore,  has  no  cause  of  complaint  of  the  verdict  of 
the  jury  against  him,  or  of  any  error  in  the  charge  of  the 
judge. 

If  the  policy  had  not  been  canceiea  before  the  fire,  and  thus 
had  remained  in  forc«,  its  subsequent  surrender  to  the  defend- 
ant would  not  have  extinguished  its  cause  of  action  for  its 
loss.  It  is  the  cancellation  of  the  policy  before  the  fire,  and 
that  alone,  which  requires  the  affirmance  of  this  judgment. 

The  judgment  should  be  affirmed  with  costs. 

All  concur,  except  Kugkr,  Ch.  J.,  dissenting,  and  Pinch,  J., 

absent. 

Judgment  affirmed. 


The  Flour  Omr  National  Bank  of  Eochkstkb,  Appellant,  ». 
The  Traders'  National  Bank  of  Koohrstrr,  Respondent. 

By  the  system  of  exchanges  established  among  the  banks  in  the  city  of 
R.  commercial  paper  held  by  one  bank,  payable  at  another  on  being 
presented  at  maturity  instead  of  being  paid,  was  marked    "certi- 
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fled"  and  held  by  the  bank  presenting  it  as  an  item  of  credit  in 
the  exchange  accolint  between  it  and  the  certifying  bank.  This 
account  of  each  day  was  settled  on  the  following  day  and  the  balance 
was  paid  by  the  debtor  bank.  The  City  Bank  of  R.  holding  a  time- 
draft,  payable  at  plaintiff's  bank,  presented  it  at  maturity,  and  in 
accordance  with  the  custom  it  was  marked  '*  certified  "  and  retained  by 
the  City  Bank.  The  balance  of  the  exchange  account  for  that  day. 
crediting  the  City  IJank  with  said  draft,  was  in  favor  of  plaintiff.  The 
€ity  Bank  had  also  an  exchange  account  with  defendant,  but  for  a 
month  previous  to  the  day  in  question  it  had  required  the  City  Bank  to 
settle  each  day  the  balance  of  that  day.  To  settle  a  balance  due 
defendant  on  the  day  in  question,  the  City  Bank  transferred  to  defend- 
ant the  certified  draft.  The  City  Bank  was  then  insolvent  and  stopped 
business  at  the  close  of  that  business  day.  Defendant  presented  and 
<:laimed  the  draft  as  an  item  of  credit  in  its  exchange  account  for  the 
day  wiih  plaintiff,  which  the  latter  refused  to  allow.  In  an  action  to 
recover  tlie  balance  of  the  account,  Jield,  that  defendant  was  charged 
with  notice  that  the  certification  was  not  made  for  the  purposes  of 
negotiation,  but  was  intended  to  be  used  simply  as  a  voucher  in  settling 
the  exchanges  between  plaintiff  and  the  City  Bank,  and  so,  that  it  had 
been  diverted  from  the  purpose  for  which  it  had  been  made;  that 
defendant,  therefore,  was  not  a  purchaser  in  good  faith,  but  took  the 
draft  subject  to  plaintiff's  equities  and  to  the  result  of  the  settlement 
of  the  account  for  the  day  between  it  and  the  City  Bank. 

(Argued  April  20,  1887;  decided  May  10,  1887.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
fln  order  made  at  the  October  Term,  1885  which  affirmed  a 
judgment  in  favor  of  defendant,  entered  upon  a  decision  of 
the  court  on  trial  without  a  jury. 

This  action  was  brought  to  recover  a  balance  alleged  to  bo 
due  plaintiff  from  defendant  on  its  exchange  account  for 
December  19,  1882. 

The  material  facts  are  stated  in  the  opinion. 

Thomas  C.  Montgomery  for  api^ellant.  The  defendant  is 
not  entitled  to  credit  for  the  certified  Gordon  acceptance  in 
its  account  with  the  plaintiff,  because  it  took  that  acceptance 
"With  knowledge  that  its  transfer  by  the  City  Bank  was  a 
diversion  of  it  to  the  plaintiff's  damage,  and  was  in  violation 
of  the  plaintiff's  right,  and  of  the  City  Bank's  duty     (Davis 
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V.  Spencer^  24  N.  T.  3S6 ;  Jlore/ioicse  v.  Second  JTat  Bk.y 
98  id.  509;  Belden  v.  State^  103  id.  9;  Evans  v.  Kymeny 
1  Barn.  &  Adol.  528.)  The  Gordon  acceptance  when  presented 
for  payment  at  maturity  and  "  certified,"  was  thereby  canceled 
and  served  only  as  a  memorandum  that  the  City  Bant  was 
entitled  to  credit  for  the  amount  of  it  in  the  exchanges  the 
next  morning.  (Irving  Bk.  v.  WetherhalJ^  36  N.  Y.  337; 
Mead^s  RecW  v.  Merck.  BL^  25  id.  148 ;  Warwick  v.  Rogers^ 
5  M.  &  G.  340,  346;  44  Eng.  C.  L.  K.  184;  16  N.  Y.  125; 
First  Nat.  Bk.  v.  Leach,  52  N.  Y.  353 ;  Chitty  on  Bills, 
100 ;  2  Par.  on  Bills,  215 ;  Comstock  v.  Hier,  73  N.  Y.  269  • 
Bk.  of  Niagara  v.  McCra^Jcen,  18  Johns.  493.) 

William  F.  Cogswell  for  respondent.  The  certificate  of 
the  Flour  City  Bank  was,  in  effect  at  least,  its  certificate  of 
deposit,  payable  on  demand  to  the  holder.  It  did  not  become 
dishonored  until  after  actual  demand  and  refusal  to  pay. 
{Kerch.  Bk.  v.  State  Bk.,  10  Wall.  604,  648 ;  Ffnners  & 
Mech.  Bk.  V.  B.  cj6  D.  Bk.,  28  N.  Y.  428 ;  Willet  v.  P/umix 
Bk.j  2  Duer.  121 ;  Nolan  v.  Nat.  Banking  Ass^n,  67  Barb. 
24 ;  Meads  v.  Merck.  Bk.,  25  N.  Y.  143.)  As  a  certificate 
of  deposit,  payable  to  bearer,  it  is  not  dish6nored  until  after 
actual  presentation  and  demand.  (2  Daniel  on  Neg.  Inst 
641 ;  Nat.  Bk.  of  Ft.  Edw.  v.  Wash.  Co.  Nat.  Bk.,  5  Hun, 
605  ;  Pardee  v.  Fish,  60  N.  Y.  271 ;  Merritt  v.  Todd,  23  id. 
28;  Munger  v.  Alh.  City  Nat.  Bk,  85  id.  580;  IG  id.  144.) 

Eapallo,  J.  By  the  system  of  exchanges  established  among 
the  banks  in  the  city  of  Rochester,  commercial  paper  held  by 
either  of  such  banks,  payable  at  any  of  the  others,  on  being 
presented  at  maturity  at  the  bank  at  which  it  was  made  paya- 
ble, instead  of  being  paid  on  presentation,  was  marked  by  the 
teller  of  the  bank,  wliere  payable,  '*  certified,"  and  was  then 
returned  to  the  bank  which  had  presented  it,  for  the  purpose 
of  being  held  as  an  item  of  credit  to  such  bank  in  its  exchange 
account  for  the  day  with  the  certifying  bank  and  being  off-set 
against  any  similar  credit  in  favor  of  that  bank  against  the 
other,  which  might  arise  during  the  same  day  for  paper  pre- 
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Bented  at  and  certified  by  it.  On  the  following  day  these 
exchange  accounts  were  compared  and  the  balance  only  was 
paid  by  the  debtor  bank  to  the  other.  Under  this  system  the 
purpose  of  the  certification  was  not  to  furnish  to  the  bank 
receiving  it  a  negotiable  instrument,  which  might  be  put  in 
circulation,  but  simply  to  furnish  it  with  a  voucher  or  memor- 
andum, to  be  used  as  a  credit  on  the  settlement,  the  next  day, 
of  its  exchange  account  with  the  certifying  bank.  If  paper 
certified  under  these  circumstances  should  be  used  by  the  bank 
receiving  it,  as  negotiable  paper,  and  passed  off  as  such  to  any 
one  who  would  receive  it,  it  is  evident  that  the  exchange 
system  could  not  subsist. 

All  the  banks  concerned  in  the  present  litigation  were 
doing  business  in  the  city  of  Rochester,  and  were  parties  to 
this  system  of  exchanges,  and  had  exchange  accounts  with 
each  other.  The  plaintiff  and  the  defendant  had  an  exchange 
account  with  each  other  and  each  had  an  exchange  account 
with  the  City  Bank  of  Rochester.  On  the  19th  of  December, 
1882,  a  draft  for  ^800,  drawn  by  Wellington  Bros.  &  Co., 
upon  Gordon,  payable  at  one  day's  sight  to  the  order  of  the 
cashier  of  the  City  Bank  of  Rochester  and  accepted  by  Gordon 
on  the  fifteenth  of  December,  payable  at  the  Flour  City  Bank 
ot  Rochester  (the  plaintiff),  was  presented  by  the  City  Bank  of 
Rochester  to  the  plaintiff,  it  having  matured  on  tlie  nine- 
teenth. Instead  of  paying  it,  the  plaintiff,  in  accordance  with 
the  exchange  system,  marked  it  "  certified  "  and  returned  it  to 
the  City  Bank,  to  be  used  the  next  day  in  the  settlement  of  its 
exchanges  with  the  plaintiff,  charging  it  to  Gordon  as  having 
been  paid.  On  the  same  day  the  plaintiff  held  commercial 
paper  payable  at  the  City  Bank  of  Rochester,  and  on  presenting 
it  at  that  bank  received  its  certifications,  in  lieu  of  payment,  to 
the  amount  of  over  $1,900,  which  were  held  by  the  [jhiintiff 
to  be  charged  to  the  City  Bank  on  the  settlement  of  the 
exchange  account,  leaving  a  balance  at  the  close  of  the  day's 
transactions  in  favor  of  the  plaintiff  against  the  City  Bank  of 
over  $1,100,  after  crediting  the  $800  draft.  At  the  close  of 
the  same  day  (December  19,  1882),  there  was  a  balance  due  to 
SiCKBLs — Vol.  LX.      70 
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the  plaintiff  from  the  defendant  on  its  exchange  account  for 
the  day,  and  on  the  morning  of  the  twentieth  of  December  the 
items  of  the  previous  day  in  favor  of  the  plaintiff  in  its 
exchange  account  with  the  defendant  amounted  to  $26,423.15, 
and  were  undisputed,  and  the  defendant  in  settlement  of  this 
amount,  sent  in  to  the  plaintiff  $21,790.59  in  cash  and  an 
account  of  items  which  it  claimed  in  its  favor,  amounting  to 
$4,632. 5G,  but  in  which  was  included  the  before  mentioned 
$800  Gordon  acceptance  which  had  been  certified  by  the 
plaintiff  on  the  nineteenth  for  the  City  Bank  of  Rocliester, 
and  which  belonged  in  the  exchange  account  of  the  plaintiff 
with  the  City  Bank  of  Rochester. 

The  City  Bank  of  Kochester  had  finally  stopped  business 
at  the  close  of  the  businsss  day,  on  the  nineteentli  of  Decem- 
ber, and  was  tlien  insolvent  and  did  not  afterward  resume. 

The  plaintiff,  on  the  morning  of  December  twentieth,  on 
discovering  that  the  Gordon  acceptance  was  among  the  items 
of  credit  claimed  by  the  defendant  in  its  exchange  account, 
refused  to  allow  it,  and  immediately  returned  it  to  the  defend- 
ant with  a  statement  that  the  plaintiff  had  off-sets  to  a  much 
larger  amount  in  its  account  with  the  City  Bank.  The 
defendant  insisted  on  being  credited  with  the  Gordon  accept- 
ance and  has  never  paid  the  balance  of  $800  claimed  by  the 
plaintiff,  and  hence  this  action. 

The  trial  court  found  that  defendant  had  received  the  certi- 
fied Gordon  acceptance  from  the  City  Bank  of  Rochester,  on 
the  19th  of  December,  1882,  under  the  folio  wing  circumstances : 
Although  by  the  usual  custom  between  the  banks  the  exchanges 
were  to  be  made  on  the  day  following  the  certifications,  the 
defendant,  instead  of  exchanging  with  the  City  Bank  in  the 
usual  way,  had,  for  a  month  previous  to  the  19th  of  Decem- 
ber, 1 882,  required  of  the  City  Bank  a  settlement  each  day, 
of  the  balance  of  that  day,  instead  of  settling  on  the  morning 
after.  On  the  nineteenth  of  December,  on  exchanging  their 
respective  demands  due  on  that  day,  there  was  found  due 
from  the  City  Bank  to  the  defendant  a  balance  of  $8,000, 
and  the  said  Goi*don  acceptance,  certified  by  the  plaintiff 
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was  thereupon  transferred  by  the  City  Bank  to  the  defend- 
ant as  a  payment  of  $800  of  that  balance,  the  remainder 
being  otherwise  paid,  and  the  defendant  surrendering  its 
demands  against  the  City  Bank  in  consideration  of  such 
payment  and  transfer. 

It  was  further  found  by  the  trial  court  that  prior  to  Novem- 
ber 19,  1882,  the  exchanges  between  the  defendant  and  the 
City  Bank  had  been  settled  in  accordance  with  the  general 
custom  among  banks  before  stated,  that  is,  on  the  day  after 
the  paper  became  due,  and  was  certified,  but  that  the  defend- 
ant had  adopted  the  course  of  requiring  from  the  City  Bank 
a  settlement  on  the  same  day,  because  it  was  unwilling  to  give 
credit  to  the  City  Bank.  That  this  Gordon  acceptance  was 
taken  by  the  defendant  from  the  City  Bank  under  circum- 
stances which  charged  the  defendant  with  notice  that  it  was 
intended  to  be  used  in  settling  the  exchanges  between  the 
plaintiff  and  the  City  Bank.  That  the  intention  of  the  plain- 
tiff in  certifying  the  Gordon  acceptance  instead  of  paying  it, 
was  that  it  might  be  off-set  by  any  cash  demands  which  the 
plaintiff  might  have  against  the  City  Bank,  and  that  such  cer- 
tification carried  with  it  notice  of  such  intention  to  the  defend- 
ant, and  that  the  defendant  took  the  said  Gordon  acceptance 
with  notice  that  it  was  diverted  from  the  purpose  for  which 
it  had  been  certified  by  the  plaintiff.  On  the  nineteenth  of 
December,  and  before  the  Gordon  acceptance  was  passed  off 
by  the  City  Bank  to  the  defendant,  the  City  Bank  had  certi- 
fied paper  held  by  the  plaintiff  to  the  amount  of  $1,900. 

On  the  first  trial  of  this  action  the  Special  Term  held  that 
the  certification  in  question  was  not  negotiable,  and  rendered 
judgment  in  favor  of  the  plaintiff.  This  judgment  was 
reversed  at  General  Term  and  a  new  trial  ordered.  On  the 
second  trial  the  court  at  Special  Terra,  conforming  to  the 
decision  at  General  Term,  rendered  judgment  for  the  defend- 
ant, and  that  judgment  was  aflirmed,  and  the  plaintiff  now 
appeals  to  this  court. 

It  is  claimed  on  the  part  of  the  plaintiff  that  the  certifica- 
tion being  of  an  acceptance  payable  on  time,  was  notice  that 
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the  paper  had  matured  and  been  presented  for  payment  at 
maturity,  and  that  as  to  all  the  parties  to  the  bill  the  certifica- 
tion was  a  payment  which  discharged  them,  and  the  paper 
had  lost  its  negotiable  character.  On  the  other  hand  it  is 
claimed  that  although  all  the  parties  to  the  bill  were  discharged, 
and  as  to  them  the  paper  had  ceased  to  be  negotiable,  yet  as 
to  the  bank  certifying  it,  the  certification  was  equivalent  to  a 
certificate  of  deposit  payable  t  /  bearer  on  demand,  and  sa 
such  was  negotiable  as  against  the  bank. 

We  do  not  deem  it  necessary  to  pass  upon  this  question, 
because,  to  entitle  the  holder  of  the  certification  to  recover  upon 
it  without  regard  to  the  equities  between  the  certifying  bank 
and  the  party  to  whom  the  certification  had  been  issued,  it  was 
necessar}^  not  only  that  it  should  be  negotiable,  but  that  the 
party  claiming  on  the  certification  should  have  received  it  in 
good  faith  and  without  notice  of  those  equities.  It  seems  to 
us  that  the  defendant  in  tliis  case  does  not,  under  the  facts 
found,  occupy  that  position.  The  defendant  received  the 
certification  with  notice  that  it  represented  an  item  merely  in 
the  exchange  account  between  the  City  Bank  of  Rochester  and 
the  plaintiff,  and  tliat  whether  anything  would  be  due  or  pay- 
able upon  it  would  depend  upon  the  state  of  the  exchange 
account  between  tliose  two  banks  at  the  close  of  the  day. 
That  it  was  certified  for  the  purpose  of  being  used  in  the 
settlement  of  that  account.  This  was  notice  that  it  was 
intended  as  a  mere  voucher  and  was  not  made  for  purposes  of 
negotiation,  and  it  is  expressly  found  that  the  defendant 
took  it  with  notice  that  in  transferring  it  to  them  the  City 
Bank  was  diverting  it  from  the  purpose  for  which  it  had 
been  certified  by  the  plaintiff.  It  matters  not  that  the 
defendant  did  not  know  the  actual  state  of  tlie  exchancre 
account  between  the  City  Bank  and  the  plaintiff.  As  nialter 
of  fact  it  appears  from  the  findings  that  at  the  time  the 
defendant  received  the  plaintiff's  certification  from  the  City 
Bank  it  had  been  more  than  paid  by  certifications  which  had 
been  made  by  that  bank,  and  were  held  by  the  plaintiff. 
But  it  is  not  necessary  that  the  defendant  should  have  had 
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notice  of  tliat  fact.  It  knew  that  there  was  an  exchange 
accoant  between  the  plaintiff  and  the  City  Bank,  and  that 
the  certification  was  subject  to  the  settlement  of  that  account 
on  the  following  day,  and  also  that,  in  the  ordinary  course  of 
business,  it  was  probable  that  the  City  Bank  held  paper  cer- 
tified by  the  plaintiff  against  which  this  certification  was 
applicable.  By  insisting  on  the  City  Bank  settling  with  it  on 
the  nineteenth,  contrary  to  the  general  custom,  because  it 
doubted  the  credit  of  the  City  Bank,  and  taking  from  it  this 
certification  for  that  purpose,  it  was  endeavoring  to  cast  upon 
the  plaintiff,  in  case  it  had  off-sets,  the  risk  which  it  was 
itself  unwilling  to  incur,  and  to  subject  the  plaintiff  to  the 
chance  of  the  City  Bank  providing  other  means,  if  required, 
of  meeting  its  liabilities  to  the  plaintiff.  Whatever  might 
have  been  the  rights  of  an  innocent  party  taking  the  certified 
draft  in  ignorance  of  the  purpose  for  which  the  certification 
had  been  made,  and  of  the  right  of  the  plaintiff  to  apply  it 
on  a  pending  account,  we  cannot  hold,  in  the  face  of  the 
facts  found,  that  the  defendant  in  taking  this  paper  from  a 
failing  bank,  under  the  circumstances,  became  a  holder  in 
good  faith.  It  purchased  what  it  knew  to  be  a  mere  voucher 
for  an  item  in  an  account  to  be  settled,  and  necessarily  took 
it  subject  to  the  result  of  the  settlement  of  that  account. 

The  judgment  of  the  General  and  Special  Terms  should  be 
reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Chables  H.  Meat)  et  al.,  Eespondents,  v.  Walter  C 
TucKERMAN,  Appellant. 

Where  the  attorneys  for  the  parties  to  an  action  stipulated  that  th*:  com 
pensation  of  the  referee  therein  should  be  a  sum  specified  per  day  *  for 
every  hearing,"  held,  the  referee  was  not  entitled  to  cliarge  for  day?  on 
which  appointments  for  a  hearing  tiad  been  made,  but  no  heanncc  wa^ 
in  fact  had,  and  no  meeting  or  appearance  before  the  referee,  the  hear- 
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ing  having  been  postponed  by  agreement  of  the  attorneys  made  prior 
to  the  times  fixed  by  the  referee,  of  which  postponement  the  referee 
had  notice. 

(Submitted  May  8, 1887;  decided  Hay  18,  1887.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  15, 
1886,  which  affirmed  an  order  of  Special  Term,  depying  a 
motion  for  a  retaxation  of  the  referee's  fees  herein. 

The  attorney  for  the  parties  stipulated  in  writing,  during 
the  progress  of  the  reference,  that  the  compensation  of  the 
referee  should  be  "  for  every  hearing  heretofore  had  or  here- 
after to  be  had    *     *     *    the  sum  of  $20  per  day." 

The  facts  material  to  the  qi^sstion  presented  are  stated  in 
the  opinion. 

Preacott  Ilall  BuUer  for  appellant.  The  referee  was  not 
entitled  to  compensation  for  days  when  no  other  proceeding 
was  had  before  him,  except  the  asking  for  and  obtaining  an 
adjournment.  (JSchuUz  v.  Whitney^  17  How.  Pr.  471 ;  WaUon 
V.  Gardiner^  50  N.  T.  671 ;  Tovmaend  v.  Peyser^  14  Abb. 
Pr.  [X.  S.]  324  \  Brovm  v.  WhidmuUer,  id.  359.) 

Frederick  Seymour  for  respondents.  The  parties  having 
placed  their  own  interpretation  upon  the  stipulation,  and  the 
referee  having  acted  upon  it,  they  are  bound  thereby.  {Phila. 
R.  R.  Go.  V.  Trimble,  10  Wall.  367;  Reading  v.  Gray,  37 
Supr.  Ct.  79,  90  ;  Stokes  v.  Recknagle^  38  id.  368.)  Where 
parties  have  agreed  to  submit  to  a  third  person  the  decision 
of  a  question  likely  to  arise  under  a  contract  or  stipulation, 
one  of  the  parties  cannot,  thereafter,  withdraw  from  him  the 
decision  of  the  question  and  subitiit  it  to  the  determination  of 
a  legal  tribunal.  {Smith  v.  Brady.  17  K  T.  173,  176; 
McMahon  v.  N.  T.  <&  E.  R.  R.  Co.,  20  id.  463 ;  Barton 
V.  Eemuxn,  11  Abb.  [N.  S.]  378;  Weeks  v.  LvtOe,  47  Supr! 
Ot.  1,  30.) 

Per  Cwriam,.  The  question  in  this  case  turns  upon  the 
interpretation  of  that  clause  in  the  written  stipulation  of 
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the  attorneys  for  the  respective  parties,  which  declares  that  the 
compensation  of  the  referee  shall  be  the  sum  of  twenty  dollars 
per  day  "  for  every  hearing."  The  fees  in  controversy  relate 
to  the  chai^  made  by  the  referee  for  thirty-nine  days  on 
which  appointments  for  a  hearing  had  been  made  at  the 
reqnest  of  coiuisel,  but  where  no  hearing  in  fact  was  had  and 
no  meeting  or  appearance  before  the  referee.  The  failure  to 
appear  on  the  several  days  so  appointed  was  due  to  the  fact 
that  by  arrangement  between  the  respective  counsel,  made 
prior  to  the  times  fixed  by  the  referee,  the  hearing  was  post- 
poned, of  which  postponement  the  referee  was  notified.  The 
postponements  were  made,  in  most  cases,  at  the  request  and 
for  the  accommodation  of  the  counsel  for  the  defendant. 
The  reference  continued  during  the  period  of  two  years  or 
more,  and  the  referee  charged  fees  for  114  days  at  tlie  stipu- 
lated rate  per  day,  amounting,  in  the  aggregate,  to  $2,280. 

We  are  of  opinion  that  the  charge  for  the  days  on  which 
there  was  no  hearing  and  no  appearance,  was  unauthorized. 
The  compensensation  of  referees  is  fixed  by  statute  at  six 
dollars  '*for  each  day  spent  in  the  business  of  the  reference,'* 
unless  a  different  rate  of  compensation  is  fixed  by  the  consent 
of  the  parties,  manifested  by  an  entry  in  the  minutes  of  the 
referee,  or  otherwise  in  writing,  or  a  smaller  compensation  is 
fixed  by  the  court  or  judge  in  the  order  of  reference  (Code, 
§  3296.)  In  this  case  there  was  no  entry  in  the  minutes  on 
the  subject,  and  the  right  to  fees  beyond  the  statutory  rate 
depends  solely  upon  the  written  stipulation.  It  is  impossible, 
we  think,  to  extend  the  meaning  of  tlie  words  '^  every  hear- 
ing "  in  the  stipulation  so  as  to  include  days  appointed  for  a 
hearing,  but  on  which  no  hearing  in  fact  was  had,  and  when 
in  advance  of  the  time  appointed  the  parties,  by  arrangement, 
had  agreed  upon  a  postponement,  and,  in  pursuance  thereof, 
had  omitted  to  appear  before  the  referee,  [t  might  have  been 
proper  to  have  provided  for  this  contingency  in  the  stipula- 
tion. But  the  stipulation  is  silent  on  the  subject  and  we  can- 
not, in  face  of  the  statute,  give  any  force  to  the  alleged  oral 
agreement  or  understanding  between  the  counsel  and  the 
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referee  tliat  the  word  "  hearing  "  should  be  deemed  to  include 
appointments  of  hearing.  The  word  "  hearing  "  is  unambig- 
uous, and  to  give  effect  to  the  oral  evidence  would  be  adding 
a  material  term  to  the  stipulation,  contrary  to  settled  rules  of 
evidence.  The  statute  is  founded  in  a  just  policy.  When 
counsel  undertake  to  fix  the  rate  of  compensation  by  agree- 
ment, it  is  but  just  that  their  intention  should  be  manifested 
in  such  a  formal  and  authentic  manner  as  to  leave  no  doubt. 

The  orders  of  the  Special  and  General  Terms  should  be 
reversed,  and  an  order  entered  for  re-taxation  in  respect  to  the 
items  mentioned. 

All  concur. 

Ordered  accordingly. 


In  the  Matter  of  the  Application  of  Maby  E.  Hykbs,  as 
General  Guardian,  etc.,  for  leave  to  sell  real  estate. 

The  widowed  mother  of  an  infant  who  owns  real  estate,  as  general 
guardian  of  the  infant,  '*with  the  rights,  powers  and  duties  of  a 
guardian  in  socage  "  (1  R  B.  718,  §  5),  has  the  right  to  the  possession  of 
said  real  estate. 

This  right  carries  with  it  a  correspondiug  duty  to  obtain  such  possession; 
and  if  wrongfully  withheld,  to  bring  suit  for  that  purpose. 

The  widow,  therefore,  has  the  right  to  employ  counsel  to  bring  ejectment 
and  to  make  a  contract  with  him  for  his  compensation. 

Where  such  a  guardian  entered  into  a  contract  with  an  attorney  to  pay 
him  for  his  services  one-third  of  the  value  of  the  real  estate  rocoveied, 
and  it  appeared  to  the  satisfaction  of  the  court,  after  a  careful  and  fuH 
examination,  that  the  contract  was,  under  the  circumstances,  a  fair, 
reasonable  and  proper  one.  Held,  that  a  specific  performance  of  the 
agreement  was  properly  adjudged. 

Also,  held,  that  the  attorney  could  not  be  required  to  pay,  out  of  the  stun 
coming  to  him,  the  fees  of  counsel  employed,  not  by  him,  but  by  a 
third  person;  also,  that  no  assent  to  a  charge  of  the  counsel's  fees  to 
the  attorney  could  be  implied  from  the  fact  that  said  counsel,  with  the 
» consent  of  the  attorney,  took  the  leading  part  on  the  trial  of  the  action 
and  argued  various  appeals  from  the  judgment  obtained. 


i 
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Bat,  hM,  that  counsel  employed  by  the  attorney  would  have  to  look  to 
^  him  for  compensation,  and  had  no  claim  against  the  widow  or  the 
'^tate  of  the  infants. 

(Argued  May  8, 1887;  decided  May  18,  1887.) 

These  are  cross  appeais  iroin  an  oraer  of  the  General  Term 
of  the  Supreme  Court  in  the  first  judicial  department,  made 
December  31, 1886,  which  modified,  and  affirmed  as  modified, 
laa  order  directing  the  sale  of  certain  real  estate  belonging  to 
"William  R.  and  Andrew  Hynes,  infants,  to  pay  debts. 

The  indebtedness  in  dispute  was  a  claim  of  John  L,  Brower 
for  compensation  as  attorney  in  prosecuting  certain  ejectment 
suits  to  recover  possession  of  the  infants'  real  estate. 

The  father  of  said  infants  died  seized  of  the  real  estate  in  ques- 
tion. It  was  laken  possession  of  by  certam  relatives  of -his,  ^/llo 
claimed  to  bo  his  only  licirs-at-law,  on  the  ground  that  no  lawful 
marriage  had  ever  taken  place  between  the  father  and  mother 
of  said  infants,  and  that  they  were  illegitimate.  Baid  attor- 
ney based  his  claim  upon  the  following  agreement  made 
between  him  and  the  mother  of  said  infants : 

"  This  agreement,  made  the  24th  day  of  November,  1875, 
between  Mary  Eliza  Hynes,  individually,  and  as  general 
guardian  of  William  R.  Hynes  and  Andrew  Hynes,  party  of 
the  first  part,  and  John  L.  Brower.  of  the  city  of  New  York, 
party  of  the  second  part. 

^^Whereas^  The  said  party  of  the  first  part  and  her  two 
children,  William  R.  Hynes  and  Andrew  Hynes,  are  in  poor 
and  needy  condition ;  and, 

"  Whereas^  A  large  amount  of  real  and  personal  property 
belonging  to  William  R.  Hynes,  the  late  husband  of  the 
party  of  the  first  part,  is  unlawfully  withheld  from  said  party 
of  the  first  part  and  her  said  children ;  and, 

"  WJiereaa^  Said  party  of  the  first  party,  individually  and  as 
guardian  as  aforesaid,  had  and  has  no  means  wherewith'  to 
commence  and  continue  proceedings  for  the  recovery  of  said 
property;  and, 

'*  Whereas^  The  said  party  of  the  second  part,  at  the  special 
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request  of  the  said  party  of  the  first  part,  has  corain^nced 
proceedings,  to  recover  said  property. 

''iVW  this  cufreeracnt  vritnesseth :  That  the  said  party  of 
the  first  part,  individually  and  as  said  goardian,  for  and  in 
consideration  of  the  assistance  and  service  of  the  said  party 
of  the  second  part  in  attempting  to  I'ecover  the  pn»perty 
aforesaid,  agrees  to  pay  to  the  said  party  of  the  second  part  a 
sum  of  money  equal  to  one-third  of  the  value  of  all  the  said 
property  recovered  and  restored  to  her  and  her  said  children. 

'*In  witness  whereof ,  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written- 
"M.  E.  Hynes,  [l.  8.-] 

"  M.  E.  Hynes,  as  Guardian,  [l.  s.J 
"  John  L.  Bboweb.  [l.  s.]  * 

The  further  material  facts  are  stated  in  the  opinion. 

Trumcm  H,  Baldwin  for  John  L.  Brower,  appellant. 
Mrs.  Hynes,  as  general  guardian  of  her  infant  children,  had 
the  power  to  enter  into  the  agreement  with  Mr.  Brower 
and  to  bind  them  thereby.  (3  R.  S,  [6th  ed.]  167,  §  3  ;  id.  1 68, 
§§  1-10 :  Bac.  Abr.  Tit.  "  Guardian  "  A. ;  F. :  G. ;  Truss  v. 
Old,  6  Rand.  556 ;  King  y.Inhab,  of  Oakley^  10  East,  494 ;  Wade 
V.  Baker ^  1  Ld.  Raym.  131 ,  Byrne  v.  Van  Hoes&n^  5  Johns. 
66  ;  Emerson  v.  Spicer^  46  N.  Y.  596 ;  Holmes  v.  Seeiey,  17 
Wend.  75 ;  Beecher  v.  Crouse,  19  id.  306,  Torry  v,  Bla^ 
58  N.T.  186, 189 ;  White  v.  Parker,  8  Barb.  48,  53 ;  Thacker  y. 
Henderson,  63  id.  271,  277 ;  2  Kent's  Com.  228  :  Schouler'a 
Dom.  Rel.  393, 462 ;  Tyler  on  Infancy  and  Gov.  240  ;  10  East 
494  i  Sherman  Y.  Wright,  4:1  ^ ,Y .  227;  1  Crary's  Pr.  435, 
437,  438,  440;  Lovd  v.  Minot,  20  Pick.  116;  Taylor  v. 
Bemissy  110  IT-  S.  42  ;  In  re  Livingston,  34  N.  Y.  555,  577; 
Buger  v.  Cruger^  7  Johns.  577 ;  Savil^s  Case,  Moseley,  224.) 

David  McClmre  for  respondent  and  cross  appellant  The 
agreement  is  void  as  against  the  infants.  {Taylor  v.  Bemu>, 
110  U.  S.  42,  44 ;  Sherman  v.  Wright,  49  N.  T.  830 ;  Jbny 
V.  BlarJc,  58  id.  186.) 
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PsoKUAM,  J.  There  can  be  no  doubt  of  the  authority  of  a 
guardian  in  socage  to  make  a  contract  such  as  this. 

Bj  our  Uevised  Statutes,  under  the  facts  in  this  case,  the 
mother  became  a  general  guardian  with  the  rights,  powers 
and  duties  of  a  guardian  in  socage.  (I  R.  S.,  718,  §  5.)  Such 
a  guardian  had  a  right  to  the  possession  of  the  ward's  knds, 
and  to  the  receipt  of  the  rents  and  profits  thereof,  and  could 
maintain  ejectment  to  recover  possession  of  such  lands. 
{Jackson  v.  De  Walts,  7  Johns.  157 ;  Beecher  v.  Grouse,  19 
Wend.  S06  ;  Byrne  v.  Van  Hoesen,  5  Johns.  66 ;  Sylvester  v. 
Balston,  31  Barb.  286 ;  Emerson  v.  Spicer,  46  N.  Y.  694; 
Scbouler's  Domestic  Relations,  §§  286-290 ;  2  Kent's  Com. 
m.  p.  222.) 

The  right  to  the  possession  of  the  real  estate  of  the  ward 
carries  with  it  a  corresponding  duty  to  obtain  such  possession, 
and,  if  wrongfully  withheld,  the  guardian  should  sue  for  it. 
In  imposing  this  duty  upon  the  guardian  the  law  necessarily 
gives  to  him  the  right  to  employ  counsel,  and,  of  course,  to 
make  a  contract  for  his  compensation.  {Taylor  v.  Bemiss^ 
110  U.  S.  42.) 

The  attorney  for  Mrs.  Hynes,  and  also  all  the  other  parties, 
seem  to  have  regarded  this  proceeding  as  practically  a  suit  to 
enforce  a  specific  performance  of  the  contract  made  between 
the  attorney  and  Mrs.  Hynes  as  general  guardian  for  her  infant 
children,  and  with  that  view  he  proved  the  facts  surrounding 
the  making  of  the  agreement,  and  gave  evidence  as  to  the 
value  of  the  property  to  be  recovered,  the  pecuniary  situation 
of  the  infants  and  their  guardian,  the  labor  involved  in  the 
prosecution  of  the  various  legal  proceedings,  and  the  success 
attending  such  prosecution,  and  he  also  called  some  of  the 
most  reputable  and  eminent  members  of  the  New  York  bar 
upon  the  question  of  the  reasonableness  of  such  agreement, 
and  their  opinions  were  unanimous,  and  were  all  favorable  to 
its  propriety  and  fairness.  The  questions  involved  in  the  liti- 
gation in  the  actions  of  ejectment  were  argtied  upon  appeal 
before  this  court  and  have  been  reported.     (See  83  N,  Y.  41, 
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and  91  id.  451.)  That  they  were  complicated  and  grave  can- 
not be  doubted. 

The  question  of  the  propriety  of  the  agreement  was  before 
the  Special  Term  of  the  Supreme  Court,  and  although  there 
was  then  no  affirmative  evidence  against  it,  yet  the  learned  and 
careful  judge,  therein  presiding,  referred  it  back  to  the  referee 
to  take  further  evidence  on  that  subject,  and  to  report  thereon 
to  the  court. 

It  was  upon  the  proceeding  on  the  second  reference  that 
the  opinions  of  the  members  of  the  bar  were  procured  under 
oath  and  upon  a  fair  statement  ot  all  the  facts  as  shown  in  the 
record  now  before  us. 

The  referee  in  his  second  report  said  upon  this  subject : 
"  I  have  carefully  considered  the  situation  of  the  infants  after 
tlie  death  of  their  father  as  disclosed  by  the  testimony  taken 
herein,  in  that  the  estate,  both  real  and  personal,  of  their 
father  had  been  taken  possession  of  by  relatives  of  the  father 
residing  in  this  country,  claiming  to  be  his  only  heir&-at-law 
: jid  next  of  kin,  they  insisting  that  the  marriage  of  the  father 
uf  said  infants  with  their  mother,  the  petitioner,  was  illegal 
and  void,  and  said  infants  illegitimate,  and  in  that  the  marriage 
claimed  had  taken  place  in  a  foreign  country  without  the  per- 
formance of  any  marriage  ceremony,  and  that  said  relatives 
were  possessed  of  large  means  and  said  infants  were  without 
any  means  to  prosecute  legal  proceedings  to  establish  their 
claim  to  legitimacy  and  to  their  father's  property,  and  their 
mother  was  also  without  any  means,  and  the  infants  were 
dependent  upon  the  cliarity  of  the  friends  of  their  late  father 
for  support  and  were  of  tender  years."  The  referee  finds  as  a 
f:ict  that  the  agreement  with  Mrs.  Hynes,  individually,  and 
as  general  guardian  of  the  infants,  was  in  all  respects  just, 
f:iir,  reasonable  and  proper.  The  Special  Term  again  exam- 
ined this  report,  and  in  an  opinion  the  learned  justice  holding 
that  court  said :  "  I  have  most  carefully  examined  the  testimony 
taken  before  the  learned  referee  both  at  the  original  and  sup- 
plemental hearings,  and  I  have  reached  the  conclusion  that 
the  judgment  twice  pronounced  by  him,  after  hearing  and 
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seeing  the  witnesses,  is  correct,  and  that  his  report  should, 
therefore,  be  confirmed/'  The  General  Term,  with  an 
exception  to  be  noticed,  agreed  with  this  view  of  the  case  and, 
after  a  modification,  affirmed  the  order  of  the  Special  Terin. 
Upon  this  testimony  this  coart  would  not  be  justified  in 
reversing  the  conclusion  of  the  lower  courts  npon  the  fact  as 
to  the  character  of  the  agreement  in  point  of  fairness  and 
propriety.  It  appears,  however,  that  just  as  tlie  attorney  and 
one  whom  he  had  associated  with  him  were  about  to  enter 
upon  the  first  trial  of  the  action  of  ejectment,  another  counsel 
appeared  for  the  plaintiff  therein,  and  with  their  assent  took 
the  leading  part  in  the  trial  of  the  action,  which  lasted  five 
days,  -and  such  counsel  also  argued  the  various  appeals  there- 
after and  took  the  same  part  in  the  second  trial,  and  the 
subsequent  appeals  from  the  judgment  then  obtained.  The 
services  of  the  counsel  were  most  meritorious  and  valuable, 
but  they  were  not  rendered  upon  the  retainer  or  request  of 
the  attorney  making  the  agreement  with  Mrs.  Ilynes,  and,  so 
far  as  appears,  were  wholly  separate  and  distinct  from  his 
contract  with  her.  The  General  Term  held  that  whatever 
sums  were  or  should  be  paid  this  counsel  must  be  deducted 
from  the  amount  claimed  by  the  attorney,  and  modified  the 
order  of  the  Special  Term  to  that  extent. 

We  are  nnable  to  see  the  force  of  the  reasoning  which  led 
to  this  result.  Undoubtedly  the  attorney  would  have  to  pay 
out  of  his  share  all  expenses  of  counsel  retained  by  him  in 
the  conduct  of  the  cause.  lie  could  not  make  the  infants  or 
the  mother  liable  for  that  expense.  It  seems  ecjually  true 
that  neither  the  motlier  nor  anyone  for  her,  or  as  a  mere 
stranger,  could  retain  counsel  and  charge  the  expense  of  Jiis 
payment  to  the  attorney,  without  his  assent  to  such  arrange- 
ment. There  is  no  proof  of  any  sucli  assent,  and  we  think 
none  is  implied  from  the  fact  that  counsel  was  emj)loyed  by  a 
third  person,  and  thereafter  the  attorney  consulted  with  such 
counsel  and  permitted  him  under  such  retainer  to  take  the 
leading  part  in  the  trial  and  argument  of  the  action.  As  the 
evidence  shows,  what  took  place  in  court,  while,  of  course,  of 
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the  most  vitai  importance^  was  but  a  small  part  of  the  actaal 
labor  performed  iu  tlie  case.  And  if  the  attorney  were 
responsible  for  the  payment  of  counsel  out  of  his  share,  when 
such  counsel  was  not  retained  by  him,  and  when  he  was  ready 
and  willing  to  go  on  without  him,  the  amount  of  his  possible 
compensation  might  be  very  seriously  diminished,  if  not 
entirely  wiped  out,  without  his  consent.  Treating  with 
counsel  retained  by  a  tliird  pereon,  and  permitting  him  to  aid 
m  the  trial  of  and  to  argue  the  case,  is  very  far,  indeed*  from 
any  assent  that  his  services  shall  be  paid  for  by  the  attorney 
instead  of  the  person  who  retained  him. 

One  other  objection  is  made.  There  was  a  sale  of  vacant 
lots  in  Tennessee,  and  the  proceeds  of  the  sale  are  in  the 
hands  of  the  clerk  of  the  Chancery  Court  of  the  State. 
Counsel  for  appellants  claims  that  the  attorney  is  not  entitled 
to  his  proportion  ot  that  fund.  We  think  otherwise.  The 
title  of  the  infants  to  the  property  of  their  late  fatlier  has 
been  established  by  these  actions,  and  Tennessee  funds  have 
come  or  are  coming  to  them  by  reason  of  that  title.  Notes 
were  given  for  the  amount  of  the  sale,  less  ten  per  cent  paid 
in  cash.  The  sale  took  place  December  29,  1S83,  and  the 
last  notes  became  due  fourteen  months  thereafter  or  in  March, 
1885.  The  notes  were  scQured  by  mortgage  on  the  lands  sold. 
It  is  to  be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  notes  were  worth  their  face,  and  that  they  have 
been  paid,  for,  if  not,  it  would  have  been  proved,  as  the 
referee  did  not  make  his  report  until  September,  1885, 

The  counsel  for  the  infants  also  claims  that  the  attorney 
should  only  be  allowed  to  recover,  upon  filing  a  waiver  by  his 
associate  of  all  claims  upon  the  infants  or  the  widow.  In 
his  brief  before  this  court  the  counsel  for  the  attorney  says 
that  he  (such  attorney)  had  himself  selected  counsel  who 
had  actually  commenced  the  opening  address  to  the  jury 
when  the  counsel  retained  by  others  appeared.  As  has 
been  already  said,  counsel  employed  by  the  attorney  would 
have  to  look  to  him  for  compensation,  and  would  have 
no  claim  against  tha   estate   of  the   infants   or  the   widow. 
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Bat  we  do  not  tlilnk  it  proper  in  this  proceeding  to  add  the 
condition  asked  for. 

The  order  of  the  General  Term  should  be  reversed,  and 
that  of  the  Special  Term  affirmed,  with  costs. 

All  concnr  except  Kugeir,  Ch.  J.,  and  £abl,  J.,  dissenting, 
and  Finch,  J.,  not  voting. 

Ordered  accordingly. 


i« 


Theodore  Bbinckkrhoff  et  al.,  Appellants,  v.  BLbnrt  los  se? 

Bostwick  et  al..  Respondents.  ^~ 

An  action  brought  by  a  stockholder  of  a  bank  on  behalf  of  himself  and 
other  stockholders  against  its  directors,  to  call  thetn  to  acconnt  for 
losses  and  damages  sustained  by  the  bank  because  of  misconduct  and 
negligence  on  their  part  in  the  discharge  of  their  duties,  is  an  equitable 
action,  wherein  Ihe  defendants  are  no^  entitled,  as  matter  of  right,  to 
a  trial  of  the  whole  issues  by  jury. 

II  seems  it  is  proper  in  such  an  action  to  frame  issues  to  be  tried  by  a  jury. 

Hun  V.  Oiiry  (82  N.  Y.  65);  Bradley  v.  Aldric?i  (40  id.  504);  Davison  y. 
Associates  etc.  (71  id.  8-38),  distinguished. 

Brinckerhoff  v.  Bostunck  (43  Hun,  458),  reversed. 

(Argued  May  3,  1837;  decided  May  13,  1837.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  ill  the  second  judicial  department,  made  February  15, 
1887,  which  reversed  an  order  made  at  Circuit,  striking  the 
case  from  the  Circuit  calendar  and  directing  it  to  be  tried  as 
an  equity  action  by  the  court  without  a  jury,  with  leave,  how- 
ever, to  tlie  defendants  to  apply  to  the  court  for  an  order 
framing  issues  to  be  tried  by  jury.  (Reported  below,  43 
Hun,  458.) 

This  action  was  brought  by  Brinckerhoff,  the  original 
plaintiff,  in  his  own  behalf  as  stockholder  of  the  Fishkill 
National  Bank,  and  on  behalf  of  the  other  stockholders, 
against  the  defendants,  the  directors  of  said  bank,  to  call 
them  to  account  for  the  manner  in  which  they  had  discharged 
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their  dnties.  The  complaint  alleged  in  substance  that 
defendants,  by  their  misconduct,  carelessness  and  negligence 
had  permitted  the  property  of  the  bank  to  be  stolen  and 
wasted,  and  the  bank  had  thereby  been  rendered  utterly  insol- 
vent. The  relief  demanded  was  that  the  damages  sustained 
by  the  bank  and  its  stockholders  may  be  ascertained  and 
determined  and  defendants  adjudged  to  pay  the  same. 

Previous  to  this  appeal  the  case  has  been  twice  before  this 
court.    (See  88  N.  Y.  52  ;  99  id.  185.) 

Further  facts  are  stated  in  the  opinion. 

0.  D.  M.  Baker  for  appellants.  The  legal  relation  between 
the  directors  and  stockholders  of  the  bank  is  that  of  trustees 
and  beneficiaries.  {Kane  v.  Bloodgood,  7  Johns.  Ch.  129; 
Angel  &  Ames  on  Corp.,  §§  312,  314  ;  Bohinaon  v.  Smithy 
3  Paige,  222 ;  Cumberland  Coal  Co.  v.  Sherman^  30  Barb. 
571;  Butts  V.  Wood,  37  K  Y.  318;  Jleath  v.  H'rie  B. 
Co.^  8  Blatch.  347 ;  Perry  on  Trusts,  §  207  ;  Jackson  v.  Lud- 
dvng^  21  Wall.  G16  ;  Cassetdy  v.  Manners,  9  Hun,  C95  ;  B'un 
V.  Cary,  82  X.  Y.  G95  ;  2  Morawitz  on  Corp.,  §  237 ;  Brinch 
erhoff  V.  Bostiolck,  88  N.  Y.  52 ;  99  id.  185 ;  1  Potter  on 
Corp.,  §  324.)  Plaintiffs  are  entitled  to  an  interlocutory  judg- 
ment for  an  accounting  by  the  directors.  (2  Greenl.  Ev. 
§  36;  Marvin  v.  Brooks,  94  N.  Y.  71.)  No  constitutional 
or  other  right  to  a  trial  by  jury  exists  in  this  case.  (Perry  on 
Trusts,  §  17  ;  Edwards  v.  Graves,  Ilob.  265 ;  BollamPs  Case, 
Styl.  41 ;  Miller's  Case,  Fram.  [L.  R.]  284 ;  Farrington  v. 
KnigMy,  1  P.  Wms.  544;  Witter  v.  Witter,  3  id.  102; 
Charitable  Corp.  v.  Sutton,  2  Atk.  400 ;  Sturt  v.  Mellish,  id. 
612;  Megod^s  <7<w«,  Grodb.  64;  Jevonv.Bush,  1.  Vern.  344; 
Smith  V.  Jameson,  5  T.  K.  603 ;  Bamardiston  v.  Soame, 
9  St.  Trials,  443 ;  Pettit  v.  Smith,  1  P.  Wms.  7;  Edxoards 
V. Freem€cn,2  id.  4^il ;  8 K  Y.  Colonial  MS.  444 ;  Brumleyv. 
Westchester  Man.  Soc.  1  Johns.  Ch.,  366;  AtfyOerCl 
V.  Utica  L  Co.,  2  id.  37 ;  Ogden  v.  Eip,  6  id.  160  ;  Cunning- 
ham  V.  PeU,  5  Paige,  607 ;  In  re  Empire  City  B%  18  N.  Y. 
199-210 ;  SandsY.  Kimbark,  29  Barb.  108-120 ;  27  N.  Y.  147; 
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Skeppard  v.  Steele,  43  id.  53-57 ;  Van  Marter  v.  Ilotchkiss^ 
4  Abb.  Dec.  485 ;  Farwell  v.  Imp,,  etc.,  N.  B'k,  90  N.  Y. 
491 ;  2  Edm.  Statutes,  400,  §§  49-53  ;  Kelly  v.  Kelhj,  3  Barb. 
419;  Van  Schaack's  Laws,  517 ;  Laws  of  1813,  chap.  50,  §  11 ; 
2  Edm.  Statutes,  398,  §  3H.)  The  action  was  equitable  in  its 
inception  and  the  plaintiffs  could  not  properly  have  brought 
it  in  any  other  form.  (I  Story's  Eq.  Jur.,  465,  §  453  ,  Dias- 
V.  Brunell,  24  Wend.  13  ;  2  Van  Sant.  Eq.  Pr.,  1G3,  164; 
FowU  V.  Lowraaon,  5  Pet.  503 ;  Heath  v.  R,  Ji.  Co.,  ante ; 
Hodges  v.  New  England  Screw  Co..  1  R.  I.  312  ;  Marsh  v. 
East.  R.  R.  Co.,  40  N.  H.  548 ;  Aclcerman  v.  Halsey,  37 
N.  J.  [Eq.]  356,  501 ;  Svxith  v.  Hurd,  12  Mete.  371 ;  Allen 
V.  Curtis,  27  Conn.  456.)  A  jury  trial  is  not  proper  in  this 
action,  as  the  trial  will  involve  tlie  examination  of  a  com- 
plicated condition  of  affairs.  {B.  cJ&  R.  B.  R.  R.  Co.  v. 
Rerd,  21  Hun,  273  ;  Harrington  v.  Bi^ce,  84  N.  Y.  103  \ 
1  Wait's  Pr.  30,  §  4 ;  KnickerhocJcer  v.  Nelson.,  8  Hun^ 
23  ;  Carroll  v.  Demel^  95  N.  Y.  252  ;  Hammond  v.  Morgan, 
101  id.  179.)  That  tlie  cause  came  on  for  trial  before  a  jury 
has  no  effect  upon  the  questions  now  presented.  {Brown  v. 
Bradshaw,  1  Duer,  635  ;  Watson  v.  Manhat.  R.  R.  Co.^  21 
J.  &  S.  137.) 

Milton  A.  Fowler  for  respondents.  This  is  clearly  an 
action  for  tort.  (Code,  §  549,  subd.  2.^^  It  is  not  in  the 
strict  sense  an  equitable  action,  although  it  is  one  which 
must  be  brought  in  this  case  in  a  court  of  equity.  {  Western 
R.  R.  Co.  V.  Nolan,  48  N.  Y.  513,  518,  519;  88  id^  52,  57- 
59 ;  99  id.  185.)  In  an  action  for  damages  for  tort  like  the 
present,  the  defendants  have  a  constitutional  right  to  trial  by 
jury.  (Const.,  art.  1,  §  2;  McMasters  v.  Booth,  4  How. 
427,  429;  Townsend  v.  Hendricks,  40  id.  143-162.)  The 
Court  of  Chancery  never  had  the  right  to  try  an  action  for 
damages  on  the  ground  of  fraud  without  a  jury.  {Bradley 
V.  Aldrich,  40  N.  Y.  504,  510,  511  ;  Barlmo  v.  Scoit,  24  id. 
40-46;  Ham  v.  Gary,  82  id.  65;  McMasters  v.  Booth,  4 
How.  427;  19  Wend.  108;  3  Denio,  380.)  This  action  was 
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triable  by  a  jury.  {I£u7i  v.  Cary,  82  N-  T.  eS-^Tft;  Samr 
mond  V,  Mm^gaUj  101  id.  179.)  Where  the  gravamen  of  the 
action  is  damages  for  negligence  or  malfeasance,  and  the 
distribution  of  the  damages  resulting  from  the  wrongful 
acts  is  only  an  incident,  trial  by  jury  cannot  be  denied. 
{Bradley  v,  Atdrioh,  40  N.  Y.  W-510;  47  id.  495-^00; 
ffwi  V.  Gary,  82  id,  65^79;  W7ieeU>ek  v.  Zee,  74  id.  495, 
600;  Davison  v.  Associates  cf  Jersey  Co  ^  71  id.  333.) 
The  recovery,  if  any,  must  be  upon  the  common  law 
liability  of  directors,  and  this  common  law  liability  carries 
with  it  the  right  to  trial  by  jury.  {Hun  v.  Cary^  82  N.  Y. 
65,  79.)  There  is  no  legal  privity,  relation  or  immediate 
connecticn  between  the  holders  of  shares  in  a  bank  in  their 
individual  capacity  on  the  one  side  and  the  directors  on  the 
other,     {^mith  v.  Hurd,  12  Mete.  371.) 

Peckham,  J.  This  action  has  already  been  held  by  this 
court  to  be  an  equitable  one.  It  is  brought  by  plaintiff  in 
his  own  behalf,  as  stockholder  of  the  bank,  and  in  behalf  of 
all  others  similarly  situated,  against  defendants^  who  were 
directors  of  the  bank,  to  call  them  to  account  as  trustees  for 
the  manner  in  which  they  have  discharged  their  trust.  Of  such 
actions  courts  of  equity  have  always  had  jurisdiction.  {Brinck- 
erhoffv.  Bostwick,  99  N.  Y.  185.)  Nothing  in  the  opinion 
in  this  case,  when  last  here,  and  reported,  supra,  gives  color  to 
the  idea  that  the  case  was  regarded  otherwise  than  as  an  equit- 
able one.  The  judge,  it  is  true,  in  delivering  the  opinion,  said 
that  defendants'  liability  was  not  created  by  statute  but  was  a 
common  law  liability  springing  out  of  defendants'  relation  to 
the  bank  and  the  manner  in  which  they  discharged  their  obli- 
gations and  duties  as  directors  thereof.  The  expression 
•^common  law  liability"  was  obviously  used  in  contradistinc- 
tion to  that  of  a  liability  imposed  by  statute,  and  had  no 
reference  whatever  to  a  liability  enforceable  at  common  law 
in  distinction  from  one  cognizable  in  equity.  Since  the  first 
decision  of  this  case,  by  this  court  (88  N.  Y.  52),  other  stock- 
holders, upon  their  petition,  have  been  added  as  plain tifb,  and 
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the  judgment  demanded  against  the  defendants  is  that  tho.y 
may  be  adjudged  to  pay  the  damages  sustained  by  the  plaintiffs, 
and  that  the  receiver  may  recover,  collect  and  receive  the 
same  for  the  benefit  of  the  creditors  and  stockholders  of  the 
bank,  or  else  that  plaintiffs  may  recover,  etc. 

Under  the  allegations  of  the  complaint  and  upon  the  very 
numerous  base*  of  liability  respecting  the  several  defendants, 
it  is  hard  to  see  exactly  what  kind  of  a  veixlict  could  be  directed 
as  to  form,  in  case  the  action  were  to  be  regarded  as  a  common 
law  one,  and  the  jury  were  to  give  a  verdict  for  the  plaintiff, 
which  should  cover  the  whole  case  and  npoa  which  judgment 
should  be  entered.  The  verdict  might  be  for  different  sums 
against  different  defendants,  and  founded  upon  distinct  lia- 
bilities growing  out  of  different  acts  as  to  each,  and  yet  the 
foundation  of  the  verdict  in  regard  to  the  facts  found  against 
each  defendant  would  be  problematical  in  the  extreme. 

The  sums  for  which  defendants  might  be  liable  may  not 
only  be  different  but  the  total  liability  of  all  might  exceed 
the  total  damage  proved,  and  thus  there  would  be  a  verdict 
for  different  sums  against  the  different  defendants,  and  an 
excess  of  total  liability  over  the  damage  proved,  and  provision 
would  have,  to  be  made  for  such  a  state  of  facts  in  the  judg- 
ment to  be  entered,  which  ought  to  be  based  upon  a  special 
application,  on  notice,  to  the  court,  and  upon  its  directions 
then  given.  All  this  shows  how  entirely  impracticable  would 
be  a  reference  to  a  jury  of  the  whole  issue  as  in  a  common 
law  action,  with  a  general  verdict  and  a  judgment  to  be 
entered  thereon  without  any  further  application  to  the  court. 

In  Hun  V.  Cary  (82  N.  Y.,  65)  there  was  but  one  negligent 
or  improper  act  alleged,  that  being  the  purchase  of  the  lot 
and  erection  of  the  building  on  it  under  the  circumstances 
proved.  The  damage  was  plain  ;  it  was  of  the  same  amount 
against  all  who  were  liable  at  all,  and  a  general  verdict  in 
damages  could  properly  be  given  which  could  be  entered 
without  any  further  application  to  the  court,  and  would  be 
final  in  regard  to  the  rights  of  all  parties.  The  court  said 
ulider  such  circumstances   it  was  not  error  to  try  the  issue 
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there  involved  by  a  jury,  and  that  there  were  no  equitable 
rights  to  be  adjusted  and  no  occasion  to  appeal  to  an  equitable 
forum.     The  difference  between  the  cases  is  wide  and  material. 

The  cases  cited  by  defendants'  counsel  as  to  the  right  of  trial 
by  jury  in  cases  of  fraud,  etc.,  do  not  apply  here. 

The  case  of  BraMey  v.  Aldrich  (40  N.  Y.,  604)  merely 
holds  that  an  allegation  of  grounds  in  plaintiff's  complaint  for 
equitable  relief  and  nothing  else,  where  proof  of  such  grounds- 
fails,  does  not  permit  the  court  to  try  an  action  for  fraud  with- 
out a  jury.  The  former  practice  of  the  Court  of  Chancery 
was  to  dismiss  the  bill  when  all  ground  for  equitable  interposi- 
tion failed,  even  though  a  cause  of  action  at  law  appeared  ta 
arise  out  of  the  transaction.  When  a  party  alleges  a  cause  of 
action  of  an  equitable  nature  he  must  prove  one,  so  far  as  the 
question  of  a  trial  by  jury  is  concerned,  and  he  cannot  escape 
such  tribunal  by  alleging  an  equitable  cause  of  action  and, 
while  wliolly  failing  to  prove  it,  obtain  a  trial  by  the  court  of 
a  common  law  action  arising  put  of  the  transaction.  To  show 
that  there  is  an  issue  of  fraud  in  a  case  does  not  necessarilj 
make  the  case  one  for  a  jurj'-,  or  give  a  defendant  a  legal  right 
to  such  a  trial  as  if  it  were  a  common  law  action. 

An  action  with  an  issue  of  fraud  in  it  could  and  can  now 
certainly  be  tried  by  tho  court  (unless  issues  were  properly 
framed  for  trial  by  jury),  even  against  the  desire  of  defend- 
ants, as  in  an  action  to  set  aside  a  deed  or  assignment  or  other 
instrument  on  the  ground  of  fraud.  This  action  is  an  equit- 
able one  and  tho  issues  to  be  tried  by  a  jury  are  to  be  reviewed 
by  the  court  in  the  same  manner  as  in  equitable  actions,  and 
the  plaintiff  does  not  fail  to  show  the  equitable  nature  of  this 
action  by  proving  the  allegations  of  his  complaint,  even 
though  the  ground  of  the  liability  of  the  trustees  whom  he  is 
seeking  to  call  to  account  is  their  negligence  and  fraud.  A  conr 
of  equity  still  has  jurisdiction  of  such  an  action. 

The  case  of  Davison  v.  Associates  of  Jersey  Co,  (71  N.  Y. 
333,  340),  is  of  the  same  general  nature  as  Bradley  v. 
Aldrich  {supra). 

The  action  was  brought  to  enforce  the  specific  performance 
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of  a  contract  for  the  sale  of  land  and  had  been  once  tried. 

On  the  second  trial  the  plairvt%ff  demanded  a  jury  trial  on  the 

ground  that  it  appeared  on  the  former  trial  that  defendants 

had  conveyed  the  lots  before  the  commencement  of  the  action, 

and  that  the  evidence  would  now  show  a  cause  of  action  at 

common  law  for  damages  only.     The  court  denied  the  motion 

and  the  denial  was  nphc'd  in  this  court  on  the  ground  that 

the  plaintiflE,  by  bringing  his  action  foraepecific  performance 

of  the  contract  to  convey,  had  elected  his  fornra  and  waived 

his  right  to  a  jury  trial,  but  that  the  rule  was  different  in  the 

case  of  a  def endai]t,  who  could  not  be  deprived  of  a  jury  trial 

in  a  proper  case,  because  plaintiff  demaudecl  equitable  instead 

of  legal  relief.     In  other  words,  if  defendant  had  asked  for  a 

trial  by  jury  of  the  issue  as  to  damages  (the  equitable  relief  of 

u  specific  performance  having  passed  away  by  the  conveyance 

of  the  land  by  the  defendants  to  other  parties),  such  request 

would  have  been  granted,  and  it  would  have  been  no  answer 

to  such  application  to  show  that  the  action  was  originally  for 

equitable  relief.     This  case  is  nothing  of  the  sort 

But  without  doubt  there  are  issues  which  ought  to  be  tried  by 
jury,  and  the  order  of  the  Special  Term  very  wisely  provided 
for  framing  issues  for  such  a  trial. 

The  order  of  the  General  Term    should  be  reversed  and 
that  of  the  Special  Term  affirmed,  with  costs  in  both  courts. 
All  concur. 
Ordered  accordingly. 


Margabetta  Kemseit  et  al.,  Appellants,  v   Geoege  S. 
Wheeler  jt  al.,  Kespondents. 

Ln  assessment  for  water  rates  upon  a  vacant  lot  in  «he  city  of  Brooklyn, 
made  under  the  act  in  reference  to  the  supply  of  said  city  with  water 

(§   24,    chap.  396,  Laws  of  1859).  where  no  notice  was  given  to  the  105  WS 

OTirner   of  the.levying  of  the  assessment  or  opportunity  for  him  to  be  loTT?? 

Jheard,  is  illegal  and  void.  12?   ^^ 

seems  that  so  much  of  said  act  as  authorizes  such    an  assessment  is  j|*  gg 

unconstitutional,  in  that  it  makes  no  provision  for  such  notice.  |i2»  8i2 
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Plaintiffs,  being  the  owners  of  i  tract  of  land  iu  said  city,  which  liad  been 
assessed  for  a  numtier  of  years  as  vacant  land  for  water  rates  under 
said  act,  and  sold  for  non-payment  of  the  assessments,  entered  into  a 
contract  to  sell  the  stime  to  L.,  who  agreed  to  pay  the  purchase  prioe 
excepting  thereout  such  sum  or  sums  as  L.  should  ^*  pay  iu  the  discharge 
of  tares^  water  rates  auil  assessments  and  sales  ftu*  each  of  the  same,  in 
order  to  free  said  premises,  <>r  any  portion  thereof,  from  the  liens  of 
the  same  or  the  clouds  thereou.  '  L.  thereafter,  among  other  pay- 
ments, with  the  assent  of  plaintiffs,  paid  to  the  register  of  arrears  of 
said  city  the  amount  requisite  to  redeem  satd  land  from  the  sales  lor 
water  rates  and  deducted  the  amount  from  the  parchase- price.  In  an 
action  to  restrain  ihe  city  from  paying  over  lO  W.,  the  purchaser  at  tbe 
assessment  sale,  the  amount  so  paid,  the  city  interposed  no  defense 
W.  claimed  that,  although  the  sales  were  void,  he  was  entitled,  as 
against  plaintiffs,  to  receive  the  money,  as  it  did  not  belong  to  them 
but  to  L.  who  had  paid  it  to  discharge  the  assessments.  Held,  untena- 
ble ;  as  tbe  money  was  paid  by  L.  for  plaintiffs'  benefit,  and  they,  by 
receiving  the  balance  of  the  purchase-price  and  by  bringing  this  action, 
ratified  the  payment 

Also,  Jield  (Andrews  and  Fikgh,  JJ.,  dissenting),  that  W.  could  not 
claim  the  money  as  a  voluntary  payment  to  the  city  for  his  benefit; 
that  the  city  held  it  as  a  mere  depositary,  and  until  the  payment  became 
effectual  by  delivery  to  W.  the  doctrine  of  voluntary  payment  was  not 
applicable  in  his  behalf,  and  plaintiffs  had  the  right  to  reclaim  the 
money. 

(Submitted  March  14, 1887,  decided  June  7, 1887.) 

Appeal  from  judgment  of  tbe  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  9,  1884,  which  affirmed  a 
judgment  in  favor  of  the  defendant  Wheeler,  entered  on  a 
decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

A.  P.  Bates  for  appellants.  The  assessment  should  have 
been  against  tbe  executors,  naming  them  as  trustees  and 
executors  of  estate  of  Thomas  Poole,  deceased,  otherwiae  it 
was  void.  {Trmohridge  r.  Horan,  78  N.  Y  439 :  2  U.  S., 
989,  §§  1,  2,  3  [7th  ed.]  ;  Chapman  v.  City  of  Brooklyn^  40 
N.  Y.  372 ;  Crock  v.  Andrews,  id,  547 ;  NaL  RTc  Chemvng  y. 
Oily  Ehni/ra,  53  id.  49 ,  Netcell  v.  Wheder,  48  id..  486 ;  Marsh 
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r.Dityi)/ Brooklyn,  59  id,  280 ;  UerriU  v.  VU.  of  PorkHkef^ier; 
1  id.  812.)  When  land  is  assessed  against  the  occupant,  it  must 
lame  him  as  occnpant.  {Dubois  v.  Waster,  7  Hun,  371.) 
LU  of  tliese  water-rates  are  void  upon  the  ground  "  that  no 
otice  was  given  to  the  owner  of  tlie  fee  at  any  stage  of  the  levy  • 
ig  "  of  tliem.  (Stewart  v.  Palmer,  74  N.  Y.  183  ;  Lang  v. 
Zrendi,  27  Ilun,  66.)  No  notice  can  be  implied.  (74  X.  T. 
86 ;  Quest  v.  City  of  Brooklyn,  79  id.  624.)  It  docs  not 
)llow  from  the  assessments  being  void,  plaintiffs,  or  even 
jnch,  made  a  voluntary  payment  and  cannot  recover.  {B^k 
^  Comm.  V.  Mayor,  etc^  43  N.  Y.  188,  189;  Peyner  v. 
layoT,  etc.,  70  id.  497 ;  Breucher  v.  Yil.  of  Portchester,  101  id 
k) ;  Scholey  v.  Mamford,  60  id.  605.)  Even  Lynch  was  not 
y  the  order  justified  in  paying  this  money,  because  the 
sessments  being  void,  were  no  liens  or  clouds  on  the 
•operty.  {Chase  v.  Chase,  5  N.  Y.  373 ;  In  re  Jones, 
\  Hun,  329  ;  Clark  v.  Davenport,  95  N.  Y.  477.)  A  pay- 
ent  ceases  to  be  voluntary  when  a  party  is  in  a  strait  or 
ider  duress,  and  has  to  pay  to  carry  out  a  contract  or  to  save 
s  property  from  loss.  {Breucher  v.  Yil.  of  Portchester,  101 
.  Y.  240  :  Brundage  v.  Vil.  of  Portchester,  31  Hun,  129  ; 
hym  V.  Town  New  Lots,  83  N.  Y.  100.)  When  there  is  no 
risdiction  of  the  assessing  oflScers  who  impose  a  tax  or  assess- 
ent,  money  paid  on  same  may  be  recovered  back.  {Chap- 
%n  V.  City  of  Brooklyn,  40  N.  Y,  380,  381 ;  Newman  v. 
tjf^rs  etc.,  45  id.  686,  688 ;  Strusburgh  v.  Mayor,  etc.,  87  id. 
2 :  ffom  V.  Town  New  Lots,  83  id,  100 ;  Breucher  v.  Vil. 
Portchester,  101  id.  244 ;  Jex  v.  Mayo7%  etc.,  103  id.  536  ; 
r^hm  V.  Mayor,  etc  ^104:  id.  186.)  Whatever  Lynch  paid, 
3snmably,  he  paid  at  his  peril ;  if  these  certificates  did  not 
^resent  liens,  then  Lynch  had  no  right  to  pay,  and  deduct 
nil  the  purchase-price.  {B^k  of  Comm.  v.  Mayor,  etc.,  43 
Y.  188, 189 ;  Peyser  y.  Mayor,  etc.^  70  id.  497  ;  Breucher 
Vil.  of  Portchester,  101  id-  240.) 

Te89e  Jaknaon  for  respondents.     If  the  payments  were  vol- 
tary   no  action    lies  by   nayone  to  recover  them   back. 
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(Fourth  Abb.  Ifew  Dig.  383,  parts  113,  114,  115;  iT.  T.  C. 
4&  H,  R,  R.  R.  Co.,  V.  Marsh,  12  K  T.  308;  Wrendhtdl 
V.  Carroll,  16  Hun,  101 ;  Flower  v.  Zance,  59  K  Y.  603, 
610 ;  Swift  V.  Potighkeepsie,  39  id.  51 1 ;  Bank  v.  Mayor^  etc,, 
43  id.  184: ;  51  id.  638.)  The  payment  having  been  made 
by  Lynch,  and  he  being  now  the  owner  of  the  land,  he  is 
the  only  party  that  can  bring  an  action  to  cancel  the  lien 
And  reclaim  the  money.  {Ji.  D.  Co.  v.  Mayor^  etc,,  53 
N.  r.  64.)  The  plaintiffs  could  not  have  maintained  an 
action  to  cancel  these  sales.  {Marsh  v.  Brooklyn,  59  N.  Y. 
280.)  Powers,  being  the  lessee  for  tlie  life  of  another, 
had  an  estate  in  these  lands,  amounting  in  dignity  to  a 
freehold.  {Dewey  v.  Osboni,  4  Cow.  329,  338;  Ldamd 
V.  Tonsey,  6  Hill,  328,  333;  Van  Rensselaer  v.  Radcliff, 
10  Wend.  639,  657;  Randall  v.  Sanders,  23  Hun,  611, 
615.)  The  legislature  could  legislate  as  to  the  rights  of  its 
municipal  creation  —  the  city  of  Brooklyn — but  as  to 
"Wheeler,  and  his  rights  already  accrued,  it  was  entirely 
powerless.     (Z.  Oas  Co,  v.  Citizens^  Oas  Co.,  115  U.  S.  683.) 

Earl,  J.  This  action  was  brought  to  restrain  the  city  of 
Brooklyn  from  paying  over  to  the  defendant  Wheeler  the 
sum  of  $1,986.05,  and  to  compel  it  to  pay  the  same  to 
plaintiffs  as  the  owner  thereof. 

The  facts  as  alleged  in  the  complaint,  and  found  by  the  trial 
judge,  are  substantially  as  follows :  The  plaintiffs,  four  of 
whom  are  infants,  were  the  owners  of  a  tract  of  land  in  the 
city  of  Brooklyn  which  had  been  incumbered  by  taxes,  assess- 
ments, water  rates  and  certificates  of  tax  sales  to  a  large 
amount.  In  1S83,  proceedings  were  instituted  in  the 
Supreme  Court  in  behalf  of  the  infant  plaintiffs  for  the 
sale  of  a  portion  of  the  land  in  order  to  obtain  money  to  pay 
under  section  8,  chapter  114  of  the  Laws  of  1883,  such  taxes 
and  assessments  as  could  be  paid  thereunder  to  the  city  of 
Brooklyn  on  the  balance  of  the  land,  and  the  result  of  such 
proceedings  was  a  sale  in  which  the  adult  plaintiffs  joined  to 
one  Lynch  in  September,  1883.     The  order  confirming  the  sale 
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d  directing  the  deeds  to  be  given,  ordered  the  special  guardian 
the  infant  plaintiflEs  and  the  adult  owners  to  receive  the 
nsideratiou  money  payable  by  Lynch  as  stipulated  in  his 
ntract  with  them,  "excepting  thereout  such  sum  or  sums  as 
d  Lyncli  shall  pay  in  the  discharge  of  taxes,  water  rates 
i  assessments  and  sales  for  each  of  the  same  in  order  to 
te  said  premises,  or  any  portion  thereof,  from  the  liens  of 
5  same  or  the  clouds  thereon." 

Lynch  thereafter,  among  otlier  payments,  paid  to  the 
;istrarof  arrearaof  the  city  of  Brooklyn,  to  redeem  a  portion 
tlie  land  purchased  by  him  from  a  sale  thereof  under  assess- 
nts  for  flagging  sidewalks,  the  sum  of  $1,171.20;  and  he 
)  paid  the  sum  of  $814.85  to  redeem  land  purchased  by 
1  from  sales  thereof  for  the  water-rates  assessed  thereon 
m  the  years  1864  to  1870,  both  inclusive.  These  payments 
Lynch  to  the  registrar  of  arrears  were  deducted  out  of  the 
sideration  money  which  by  his  contract  he  was  to  pay  the 
IntiflFs  for  tlie  land  deeded  to  him.  The  assessments  for 
water-rates  were  all  levied  against  vacant  lands,  and  no 
ice  was  given  to  the  owners  of  the  fee  at  any  stage  of  the 
ying  of  such  assessments.  The  sums  so  paid  to  the  city 
Brooklyn  are  now  held  by  it ;  but  it  claims  no  ownership 
he  same  or  any  part  thereof,  or  any  lien  thereon.  The 
mdant  Wheeler  claimed  to  hold  the  certificates  of  the  tax 
i  and  to  be  entitled  to  the  money  thus  paid  to  the  city  of 
oklyn. 

he  plaintiffs  claim  that  all  the  assessments  were  illegal  and 
sales  invalid ;  and  the  defendant  "Wheeler  claims  that  the 
3118  taxes,  assessments  and  water  rates  and  the  tax  sales 
J  legal  and  valid,  and  that  he  was  the  owner  and  holder 
16  certificates  and  liens  for  assessments  and  water  rates, 
that  the  money  paid  to  the  city  on  account  thereof  was  a 
ntary  payment  and  that  the  title  to  such  money  was  in  him. 
iie  city  interposed  no  answer  and  made  no  defense  to  the 
n.  The  trial  judge  defeated  the  plaintiffs  on  the  ground 
the  money  was  voluntarily  paid  to  the  city  for  the  use 
benefit  of  Wheeler  and  that  the  plaintiffs  had  no  owner- 
SicKELs  —Vol.  LX.  7  3 
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ship  of  the  money  or  right  to  obtain  or  have  the  same,  and 
Ttpon  the  sante  ground  siibstantiall j  the  judgment  of  the  Special 
Term  was  affirmed  by  the  General  Term,  aa  appears  by  the 
opinion  there  pronounced. 

If  these  assessments  for  flagging  and  water-rates  were 
legally  mjposed,  and  the  sales  under  them  valid,  then  the 
plaintiffs  have  no  standing  to  maintain  this  action. 

We  agree  with  Judge  Finch,  for  tlie  reasons  stated  in  his 
opinion,  that  it  does  not  appear  in  this  -ecord  that  the  assess- 
ments tor  sidewalk  flagging  were  invalid;  but  we  are  of 
opinion  that  the  assessments  for  water-rates  were  invalid  and 
that  the  sales  under  the  same  were  wholly  unauthorized  and 
illegal. 

In  the  city  of  Brooklyn  there  was  a  system  of  water- works 
and  a  board  of  water  commissioners,  and  section  24,  chapter 
396,  of  the  Laws  of  1869,  provides  as  follows:  *'Tlie  said 
water-board  shall,  in  every  year,  by  resolution,  fix  the  price 
which  shall  be  assessed  *  *  *  upon  every  vacant  lot 
situated  upon  any  street,  lane,  alley  or  court  through  or  into 
which  distributing  pipes  shall  have  been  laid  until  the  bonds 
issued  for  the  construction  of  the  said  works,  with  the  interest 
thereon,  shall  have  been  paid.  And  thereafter  they  shall  be 
adjusted  so  as  to,  with  other  provisions  of  this  act  for  income 
from  said  works,  meet  the  expense  of  repairs,  maintenance 
and  extension  of  said  works.  *  *  ^  Such  sums  so  assessed, 
together  with  percentages  for  defaults,  *  *  *  shall  be  a 
lien  upon  the  said  premises  respectively,  and  the  same  may  be 
collected  and  enforced  in  the  same  manner  as  taxes  are 
collected  and  enforced  against  land  in  said  city."  The  lots 
of  the  plaintiffs  were  vacant,  and  hence  were  assessed  and 
assessable  for  water  rates  under  this  section.  As  no  use  of 
the  water  could  be  made  upon  vacant  lots,  it  must  have  been 
intended  that  whatever  assessment  was  made  upon  them 
under  this  section  was  to  be  apportioned  according  to  the 
value  of  the  lots,  or  the  benefits  to  them,  or  tlie  cost  of 
bringing  the  water  to  them,  respectively.  It  cannot  be  sup- 
posed that  it  was  the  legislative  intent  or  the  practical  open* 
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ti  of  the  fieetion  that  a  yacant  lot  worth  $1,000  shoald  be 
essed  for  water  rates  as  laueh  as  one  worth  $100,000, 
iless  this  section  requires  the  assessment  for  water  rates 
>n  vacant  lots  to  be  imposed  and  apportioned  according  to 
aes,  benefits  or  costs,  it  could  not  be  justified  as  a  scheme 
axation,  and  would  be  obnoxious  to  constitutional  objections. 
Breforo,  in  reference  to  the  imposition  of  these  assessments, 
In  reference  to  the  imposition  of  other  assessments  and 
Bs,  the  lot  owners  were  entitled  at  some  stage  of  the  pro- 
iing  to  a  notice  and  an  opportunity  to  be  heard ;  and  unless 
law  gave  tuetn  the  right  to  notice  and  an  opportunity  to 
leard  before  the  board  whicli  was  authorized  to  impose  the 
tssment,  it  was  unconstitutional  and  void  for  the  reason 
ed  in  Stiuirt  v.  Palmer  (74  N.  Y.,  1S3). 
>ur  attention  has  been  called  to  no  statute  which  required 

water-board  to  give  the  lot  owners  any  notice  of  the 
ring  of  these  assessments  or  any  opportunity  to  be  heard 
eference  to  them.  No  notice  was  in  fact  given,  and  the 
ssments  were,  therefore, .  wholly  iliegai  and  void  and  they 
not  l>ccome  a  lien  upon  the  lots  or  a  cioud  upon  tJieir 
.  While  it  may  be  unfortunate  for  the  city  of  Brooklyn 
ave  its  system  for  the  miposition  of  assessments  for  water. 
}  upon  va<^nt  lots  thus  condemned,  it  is  better  that  it 
lid  be  done  now  before  greater  complications  and  more 
thief  may  come  from  such  illegal  assessments  and   voib 

made  for  their  enforcement.  The  rules  laid  down  m 
:rt  V.  Paliner  are  salutary  and  important,  and  I'or  the 
action  of  personal  rights  and  private  property  must  be 
reed  in  all  cases  to  which  they  are  applicable. 

is  claimed,  however,  on  the  part  ot  the  defendant 
ielcr,  that  notwithstanding  his  tax  certificates  may  be 
al  and  void,  he  is  still  entitled  to  receive  tins  money  from 
{ity.  lie  contends  that  the  money  paid  to  dischaige  the 
sments  for  water-rates  did  not  belong  to  tnese  plaintiffs, 
)elonged  to  Lynch ;  that  they  have  no  concern  with  it, 
:hat  their  remedy  is  aj^inst  Lynch  for  the  unpaid  balance 
!ie    purchase-money.     But  the  record  shows  that   the 
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money  was  paid  by  Lynch  for  them.  They  consented  that 
tlie  requisite  sum  should  be  deducted  from  the  consideration 
money  payable  to  them,  and  applied  upon  these  assessments, 
and  after  the  payment  was  made,  they  allowed  it  and  received 
Vaq  balance.  By  bringing  this  action  they  have  ratified  the 
l)ayment  so  far  as  concerns  Lynch,  and  upon  the  facts  as  they 
now  appear  they  would  certainly  fail  in  an  action  against 
him  to  recover  the  same  amount  of  money  as  unpaid  purcnase- 
money.  So,  even  if  Lynch,  under  the  terms  of  the  order 
made  by  the  court,  which  is  above  set  out,  was  not  strictly 
authorized  to  make  the  payment,  yet  they  allowed  him  to 
i:iake  it  out  of  their  money,  and  subsequently  ratified  his 
nation.  Wheeler  cannot,  therefore,  dispute  that  this  money 
was  the  money  of  the  plaintiffs  and  was  in  effect  paid  by  them. 

The  further  point  is  made  that  this  money  to  discharge  the 
assessment  was  voluntarily  ])aid  to  the  city  for  the  use  and 
benefit  of  Wheeler,  and  that,  therefore,  the  plaintiffs  cannot 
r'-elaim  it.  But  the  money  has  not  reached  the  hands  of 
"Wlieelcr.  It  is  in  the  possession  of  the  city,  which  is  a  mere 
depositary,  and  this  action  is  brought  to  prevent  its  payment 
to  Wheeler.  Until  the  money  reaches  his  hands  and  thus 
b'.'comes  his,  it  could  not  be  deemed  a  voluntary  payment  to 
lii:n.  The  city  may  be  deemed  to  be  the  agent  of  both 
])arties  in  reference  to  the  money.  It  has  reached  its  treasury 
through  some  mistake  either  on  the  part  of  the  plaintiffs  or 
of  Lynch,  and  until  the  payment  has  become  effectual  by 
delivery  to  Wheeler,  we  do  not  think  the  doctrine  of  volun- 
tary payment  is  applicable  on  his  behalf,  and  the  plaintiffs 
can  reclaim  it.  The  city  does  not  set  up  voluntary  payment 
to  it,  nor  does  it  claim  the  money. 

If  it  is  deemed  important  that  Lynch  should  be  made  a 
party  to  this  action  to  protect  his  rights  or  to  conclude  him 
by  any  judgment  whieli  may  be  rendered  therein,  he  can  be 
made  a  party  before  tlio  new  trial  which  we  are  constrained 
to  [jrant. 

The  judfjment  should  be  reversed,  and  a  new  trial  granted 
cojts  to  abide*  event. 


i87.]  Rkmsbn  et  al.  v.  Whkeli£r  et  al.  581 

Dissenting  opinion,  per  FiNcn,  J. 


Finch,  J.  (dissenting).  The  plaintiffs,  some  of  wlioiii 
;re  infants,  became  the  owners  of  a  number  of  Brooklyn 
;s  which  were  heavily  incumbered  by  taxes,  assessments, 
iter  rates  and  certificates  of  sale.  The  enactment  of  tlie 
V  of  18S3  permitted  a  redemption  at  very  reduced  expense, 
i  the  plaintiffs,  desiring  to  avail  themselves  of  the  oppor- 
lity,  determined  to  sell  a  portion  of  the  lots  to  obtain  tho 
lans  of  saving  tlie  remainder.  Of  course  it  was  to  bo 
jected  that  any  possible  purchaser  would  stipulate  to  reserve 
m  the  purchase-price  whatever  sums  would  be  necessary  to 
ar  and  perfect  his  title  beyond  all  doubt  and  question,  and 
:hont  peril  of  litigation  over  any  apparent  incumbrance. 
3h  a  purchaser  the  plaintiffs  found  in  James  D.  Lynch, 
o  agreed  to  pay  for  tlie  property  a  certain  sum,  "excepting 
reout  such  sum  or  sums  as  said  Lynch  shall  ])ay  in  discharge 
taxes,  water  rates  and  assessments  and  sales  for  each  of  the 
le,  in  order  to  free  said  premises  or  any  portion  thereof 
Ti  the  liens  thereof  or  from  clouds  thereon."  The  adult 
jitiffs  agreeS  to  this  stipulation,  and  the  proposed  contract 
ing  been  reported  to  the  court  in  proceedings  for  the  sale 
the  infant's  interest,  was  deemed  just  and  best  for  their 
fare  and  a  guardian  appointed  to  transfer  their  title  upon 
terms  of  the  contract.  (Code  Civil  Pro.  §  2358.)  That 
tract  signified  the  vendor's  consent  that  Lynch  might  use 
nucli  of  the  purchase-money  as  was  needed  to  pay  off  not 
r  liens  but  "  clouds ; "  not  merely  valid  taxes,  but  apparent 
s ;  not  void  on  their  face,  but  in  truth  invalid.  To  that 
mt  his  payments  bound  them  exactly  as  if  they  had  made 
11  themselves,  and  if  they  were  voluntary  payments  as  to 
they  were  equally  so  as  to  them.  The  lands  had  been 
to  one  Andrew  S.  "Wheeler  on  the  9th  of  March,  1809, 
$366.38  on  an  assessment  levied  for  the  expense  of 
gging  sidewalks  on  the  west  side  of  Fifth  avenue."  The 
contains  no  evidence  of  any  kind,  and  the  findings  do 
tell  lis  under  what  law  the  assessment  was  made,  or  whether 
flafi^ging  charged  for  was  whoHy  in  front  of  plaintiffs' 
nises  or  an  estimated  part  of  a  general  expense.     We  are 
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told  only  that  the  taxes  were  "levied  against  George  A. 
Powers  as  owner."  The  case  does  not  show  when  tlie  assess- 
ment was  levied,  nor  that  at  that  date  George  A.  Powers  was 
not  the  owner  of  some  freehold  estate  or  interest  tlierein. 
The  findings  show  that  one  Thomas  Poole  was  seized  in  fee 
of  the  property  in  1831  and  died  in  that  year  leaving  a  Yn\\ 
by  which  he  devised  the  premises  to  his  executors  in  trust  to 
permit  his  daughter  Eliza  to  occupy  them  during  lier  life,  or 
in  trust  to  rent  the  lands  during  the  same  period  and  pay  the 
rents  to  her ;  and  at  her  death  the  will  gave  the  fee  to  her 
issue  who  might  then  be  living.  Eliza  died  in  1853  after  all 
the  assessments  complained  of  were  made,  and  either  had  a 
life  estate  which  she  could  have  transferred  to  George  A. 
Powers,  or  the  executors  had  one  which  they  could  have  con- 
veyed to  him.  In  either  event  he  would  have  been  liable  to 
assessment  as  "  owner,"  and  so  we  cannot  say  that  the  assess- 
ment was  invalid  for  that  reason,  which  is  the  only  objection 
made.  There  may  be  others,  but  it  is  not  our  duty  to  search 
for  them.  The  appellants  have  rested  tlieir  case  as  to  the 
alleged  invalidity  of  this  assessment  upon  the  sole  ground 
that  it  was  made  against  one  who  was  not  at  the  time  the 
owner.  They  have  failed  to  prove  the  fact  upon  which  the 
error  claimed  rests  and  we  need  go  no  further  in  the  inquiry, 
and  especially  not  when  no  adequate  basis  for  such  inquiry  is 
furnished.  The  plaintiffs,  therefore,  made  no  case  in  any 
view  of  the  subject  as  to  the  assessment  for  flagging.  It  may 
have  been  shown  on  the  trial  that  George  A.  Powers  had  a 
lease  for  the  life  of  Eliza  and  so  an  estate  of  inheritance  or 
some  conveyance  of  the  remainder.  The  briefs  indicate  that 
some  lease  to  him  was  proved  and  was  made  the  subject  of 
comment  at  General  Term.  The  complaint  charged  that  all 
the  sales  were  illegal  because  "  levied  or  charged  to  a  person 
or  persons  as  owner  or  owners  of  said  premises  who  were  not 
the  owner  or  owners  thereof  nor  the  occupan  t  thereof,"  There 
is  not  only  no  finding  that  George  A.  Powers  was  not  owner, 
but  none  that  he  was  not  occupant,  and  the  original  charter 
of  Brooklyn  (Laws  of  1854,  p.  864,  §  30),  provides  that  land 
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cupied  by  a  person  other  than  the  owner,  may  be 
the  name  of  the  occupant.  The  finding  that  the  water 
168  were  levied  against  vacant  property  is  a  finding  as  to 
3  form  of  the  assesment,  but  is  not  a  finding  that  the  lots 
ire  actually  vacant,  and  especially  not  that  they  were  so 
len  the  flagging  assessments  were  levied,  the  date'of  which 
lot  sliown.  We  think  their  invalidity  was  not  established, 
1  the  plaintiffs'  action  must  fail  as  to  them. 
We  come  now  to  the  water  rates  which  are  found  to  have 
m  levied  against  "  vacant  property^'  and  against  George  A. 
wers  as  owner,  against  unknown  owners,  and  against  one 
nmis  as  owner.  We  are  referred  in  the  appellents'  brief 
the  Brooklyn  water  act  as  the  only  authority  for  these 
3ssnients.  (Laws  of  1859,  chap.  396.)  We  are  aware  of 
other.  Three  forms  of  water-rates  seem  to  be  con  tern- 
ted  and  may  be  described  as  "regular  rents,'*  "special 
5s"  and  assessments  against  vacant  property.  (§§  18,  24.) 
3  first  two  are  to  be  fixed  by  ordinance  of  the  common 
ncil,  bnt  the  third  by  the  water  commissioners.  We  must 
ime  from  the  findings  that  the  rates  here  assailed  were 
ed  against  the  properry  Jis  vacant,  and  therefore  by  the 
er  commissioners.  Section  24  {supra)^  authorizes  them 
^  fix  the  price  which  shall  be  assessed ''  "  upon  every 
int  lot  situated  npon  any  street,  lane,  alley  or  court 
)ngli  or  into  which  distributing  pipes  shall  have  been  laid," 

makes  the  "  sums  so  assessed  "  and  the  "  percentages  for 
lult "  a  lien  upon  the  lands  and  to  be  enforced  like  other 
ssments.  No  notice  to  anyone  and  no  opportunity  to 
hear-1  is  given  by  the  act,  and  it  is  wholly  immaterial 
ther  the  water  is  used  or  ni>t,  .md  the  plaintiffs  contend 

for  such  defect  the  act  is  unconstitutional  and  the  water- 
3  absolutely  void.  {Stuart  v.  Palmer^  74  N.  Y.  183.) 
se  wafer-rates,  at  least  as  to  vacant  property,  are  called 
jsmeMits  and  are  in  their  nature  such,  and  it  is  difficult, 
)t  iinp<)ssible,  to  see  how  they  can  be  sustained.  But  the 
tion  is  a  very  important  one  and  need  not  here  be  decided, 
5,  if  we  concede  the  appellants'  claim  in  that  respect,  it 
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does  not  save  their  action.  If  the  act,  under  which  the  water- 
rates  were  assessed,  is  unconstitutional,  tliey  were  void  on 
their  face  and  did  not  even  constitute  a  "  clond/'  Under  his 
contract,  therefore,  Lynch  had  no  authority  to  ]>ay  them  out 
of  the  purchase-price,  and  when  he  did  so,  simply  paid  his 
own  money  to  the  city  for  purposes  of  his  own  with  which 
the  plaintiffs  have  no  concern.  Lynch  remains  liable  on  his 
contract  for  the  balance  unpaid  and  may  be  sued  for  it  by  the 
plaintiffs,  but  the  money  he  needlessly  paid  was  his  own  which 
he  could  use  in  that  manner  if  he  pleased.  It  was  not 
plaintiffs'  money  in  any  sense,  or  withheld  under  the  contract. 
If,  therefore,  the  appellants  are  right  as  to  the  constitutional 
question,  it  still  does  not  enable  them  to  maintain  this  action. 
They  sue  to  recover  money  which  is  not  theirs  and  to  remove 
a  cloud  which  is  not  such.  They  are  not  helped  by  the  find- 
ing that  they  have  settled  with  Lynch  and  adopted  and  ratified 
his  payments  if  that  is  what  the  finding  means,  The  adult 
plaintiffs  could  bind  themselves  by  such  an  agreement,  but 
when  they  did,  Lynches  payment  to  the  city  became  theirs, 
the  payment  was  voluntary  and  witliout  the  shadow  of  com- 
pulsion and  cannot  be  recovered  back.  The  infants,  if  they 
are  not  bound,  have  not  lost  their  money.  It  remains  in  the 
hands  of  their  vendee,  who  is  bound,  under  his  contract,  to 
pay  it  to  them  as  an  unpaid  part  of  the  purchase-price. 

The  judgment  should  be  affirmed,  with  costs. 

BuGEB,  Ch.  J.,  Rapallo  and  Peckham,  J  J.,  concur  with 
Earl,  J. ;  A2a>BBW8,  J .,  concurs  with  Finch,  J. ;  Danforth,  J.. 
does  not  vote. 

Judgment  reversed. 
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I  the  Matter  of  the  Sale  of  the  Real  Estate  of  John  P.  Dodge^ 

deceased. 
iTHEBiNB  E.  Dodge  et  al.,  Appellants,  v,  Joseph  T.  Stevens, 
Respondent* 

contingent  remainder  in  fee  is  an  estate  in  land  within  the  meaning  of 
Jie  provisions  of  the  Revised  Statutes  (3  R.  S.  194,  §  1 70),  providing 
:or  the  sale  uf  an  infant's  real  estate,  and  the  court  has  jurisdiction  to 
lirect  the  sale  of  such  an  interest  belonging  to  an  infant, 
the  will  of  D..  who  died  in  l^  69,  his  widow  took  a  fee  in  certain  real 
state,  determinable  upon  her  remarriage,  his  infant  daughter  C,  a 
ontingent  remainder  in  fee,  depending  upon  such  remarriage.  In 
870,  under  an  order  made  in  proceedings  for  the  sale  of  the  real  estate 
f  the  infant  daughter  her,  interest  in  said  real  estate  was  sold,  the  pur- 
haser  giving  back  a  bond  and  mortgage  for  the  purchase-money,  the 
ridow  also  conveyed  her  interest  to  the  same  purchaser.  In  187:)  the 
ridow  remarried,  and  in  the  same  year  said  mortgage  was  foreclosed 
ad  the  property  bid  off  by  the  special  guardian  of  C,  who  subse- 
uently  conveyed  to  her  the  title  so  acquired.  In  proceedings  by  a 
reditor  of  D.  for  the  sale  of  said  land  to  pay  his  debt  Jield,  that  the 
tic  of  C.  stood  not  alone  upon  the  will  of  her  father,  but  upon  the 
>reclosure;  that  the  court  had  jurisdiction  of  the  proceedings  for  the 
Je,  in  pursuance  of  which  the  mortgage  was  given,  and  so  the  sale 
id  the  mortgage  were  valid;  that  as  more  than  three  years  had  elapsed 
ter  the  issuing  of  letters  testamentary  under  the  will  of  D.  and  the 
immencement  of  the  proceedings,  the  premises  so  conveyed  were  not 
bble  to  sale  under  them  (Chap.  211,  Laws  of  1873);  that  it  was  imma- 
rial  that  the  title  again  vested  in  C. ,  it  was  sufBcient  that  it  was  at 
e  time  Tested  in  a  purchaser  for  value  and  in  good  faitli,  from  that 
3ment  it  became  freed  from  liability  for  the  testator's  debts,  and  that 
bility  did  not  again  attach. 

»  Jones  (3  Barb.  Ch.  22),  distinguished;  In  re  Dodge  (40  Hun,  443), 
T-ersed. 

ibmitted  March  21, 1887;  decided  June  7,  1887.) 

PPEAL  from  order  of  the  General  Term  of  tlic  Supreme 
rt  in  the  third  judicial  department,  made  May  4,  1886, 
jh  affirmed  a  decree  of  the  surrogate  of  the  county  of 
ivan,  directing  the  sale  of  certain  real  estate  of  which 
1  P.  Dodge  died  seized,  for  the  payment  of  a  claim  which 
SicKBLB — Vol.  LX.    _     74. 
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was  by  said  decree  established  as  due  from  the  estate  of  the 
decedent.     (Reported  below,  40  Hun,  443.) 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Geo,  W.  Weicmt  for  appellants.  Julia  A.  Coulter  was  a 
purchaser  in  good  faith  and  for  value,  and  the  sale  to  her  was 
valid  and  eflEectual,  and  cannot  be  impeached.  (Smith  v. 
Soj>er,  32  Hun,  46 ;  3  R.  S.,  206,  §  108.) 

T.  F.  Bush  for  respondent.  No  estate  or  interest  ever 
passed  out  of  the  devisee  who  now  claims  the  farm.  {^Ilyde 
V.  Tamxer^  1  Barb.  75;  Jewett  v.  Keenholdts^  16  id.  193; 
Smith  V.  Soper^  32  Ilun,  46.)  The  bare  possibility  of  acquir- 
ing an  interest  in  the  future  could  not  be  sold  under  the  pro- 
ceedings commenced  in  1871,  under  the  statute  for  the  sale  of 
infants'  estates.  (2  Stats,  at  Large,  202,  §  170.)  That  the 
infant  shall  be  seized  of  an  estate  is  a  jurisdictional  require- 
ment. {Rogers  v.  IHll^  6  Hill,  415  ;  Bates  v.  LoriZI-ard^  4 
N,  T.  257 ;  JenkinsY.  Fahey^  73  id.  355.)  The  interest  sold 
was  one  to  be  subsequently  acquired.  {P roprietorSy  etc.  v. 
Grant,  3  Gray,  142,  148 ;  3  E.  S.  [7th  ed  ]  2177,  §  24 ;  4 
Kent's  Com.,  250  ;  Boraaton^s  Case,  3  Coke,  20 ;  Delaney 
V.  McCormick,  88  N.  T.  183;  Smith  v.  Edwards,  id.  93,' 
Kenyon  v.  Lee,  94  id,  5G3.)  On  arriving  at  full  age  the  infant 
could  repudiate  the  sale  and  claim  tlie  land  without  refunding 
the  money  paid  on  the  purchase,  provided  it  was  expended 
for  her  benefit  during  her  minority.  {McCoon  v.  Siniih,  3 
Hill,  147 ;  Moore  v.  Appleby,  36  Hun,  368  ;  Green  v.  Green^ 
69  N.  Y.  553 ;  Head  v.  Jenkins,  4  Eedf.  369.) 

Danforth,  J.  The  proceedings  which  led  to  this  appeal 
were  commenced  before  the  surrogate  of  Sullivan  county,  on 
the  4tli  of  December,  1882,  and  resulted  in  a  decree  (1) 
establishing  the  claim  of  Stevens,  as  a  creditor  of  the  decedent 
John  P.  Dodge,  by  virtue  of  a  bond  executed  by  him  to  one 
Curtis,  and  through  various  mesne  assignments  transferred  to 
the  petitioner,  and  (2)  directing  a  sale  of  certain  real  estate 
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J  the  "  Dodge  farm/'  for  the  purpose  of  paying  the  debt 
tablished.  Catherine  E.  Dodge,  an  infant,  was  a  con 
nt.  She  claimed  to  be  tlie  owner  of  the  farm,  and  also 
the  right  of  the  petitioner  to  maintain  the  proceeding 
barred  by  the  statute  of  limitations  ;  npon  appeal  to  the 
•erne  Court  the  decree  of  the  surrogate  was  affirmed,  and 
1  tlie  judgment  there  rendered  she  now  appeals  to  this 
t. 

>th  parties  claim  through  John  P.  Dodge,  and  the  ques- 
i  presented  are  two- fold :  I^irst  As  to  the  character  of 
appellant's  interest  in  the  land.  Second.  Whether  the 
eedings  to  subject  it  to  sale  are  within  the  statute. 
>hn  P.  Dodge  died,  leaving  a  will,  which,  in  May,  1869,  was 
itted  to  probate,  and  letters  testamentary  issued  to  John 
'hompson,  as  executor.  The  testator  devised  the  prem- 
low  in  question  to  his  wife  so  long  as  she  remained  his 
>w,  and  in  case  she  should  not  again  marry,  he  gave  them 
3r  in  fee,  but  in  case  she  remarried  then  he  devised  the 
5  to  his  daughter  Catherine  (the  appellant)  in  fee.  It 
held  in  a  fonner  controversy  between  the  parties  who 
low  before  us,  that  the  motlier  took  a  fee  in  the  farm 
rminable  upon  her  remarriage,  and  the  daughter  a  con- 
2nt  fee,  depending  upon  the  remarriage  of  her  mother ; 
that  event  having  happened  in  February,  1S79,  she  then 
me,  so  far  as  the  will  was  concerned,  seised  of  an  absolute 
;e  in  the  fann.     {Dodge  v.  Stevens^  94  N.  T.,  209.) 

then  appeared,  however,  and  the  saino  facts  are  now 
re  us,  that  in  1870,  the  daughter  being  an  infant,  her 
rest  was  sold  through  a  special  guardian  by  order  of  the 
•t,  to  one  Julia  A.  Coulter,  and  in  pursuance  thereof  a 
^eyance  was  made  to  the  purchaser.  At  the  same  time 
mother  also  conveyed  her  interest   to   the   same  person. 

consideration  for  the  two  conveyances  was  $7,300, 
»00  of  which  was  secured  by  a  bond  and  mortgage  running 
le  special  guardian.  In  1879  he  foreclosed  the  mort- 
3,  and  on  the  sale    bid  in  the  premises  in  his    own 
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Giar  lor  the  purchase  money.  He  afterwards  mortgaged 
the  property  to  Stevens  to  secure  a  debt  due  him  from  the 
testator,  and  which  it  is  to  be  inferred  is  the  same  debt  for 
the  enforcement  of  which  these  proceedings  are  instituted. 
Stevens  undertook  to  foreclose  that  mortgage,  and  Catharine 
ir  ar  action  against  him  and  Thompson  obtained  a  judgment 
loi  the  cancellation  of  the  mortgage  and  a  conveyance  to  her 
ol  the  title  acquired  by  Thompson  on  the  foreclosure  of  the 
Gouitei  mortgage,  declaring  the  premises  to  be  her  property. 
That  action  proceeded  upon  the  ground  that  in  taking  title  ta 
himself,  Thompson  was  guilty  of  a  violation  of  trust,  and  the 
purchase  voidable  at  the  election  of  the  cestui  que  trust 
Nothing  more  was  decided.  The  sale  to  Coulter  was  not 
impeached,  although  claimed  by  the  defendant  Stevens  to 
have  been  invalid.  He  reiterates  the  claim  now,  and  in 
answer  to  the  appellant's  contention  that  her  title  stands  not 
aione  upon  her  father's  will,  but  upon  the  foreclosure  of  the 
Coulter  mortgage,  asserts  that  the  proceedings  for  the  sale,  in 
pursuance  of  which  it  was  given,  were  without  jurisdiction 
and  void.  Wc  think  th^'s  view  should  not  prevail.  Expect- 
ant future  estates,  as  defined  in  the  statute,  expressly  include 
all  remainders,  whether  vested  or  contingent  (IK.  S.,  art.  1, 
tit.  2,  part  2,  chap.  1,  §§  9,  10,  11,  13),  and  as  such  are  des- 
cendible, devisable  and  alienable  in  the  same  manner  as 
estates  in  possession  (id.  §  33  ;  Lawrence  v.  Bayard^  7  Paige, 
70,  75 ;  Miller  v.  Emans,  19  N.T.  384 ;  Moore  v.  Littel,  41  ii 
Q6),  Catherine,  was,  however,  an  infant,  and  so  incapable 
of  conveying,  and  the  question  is,  as  the  respondent  insists, 
"  not  what  may  be  aliened  by  the  voluntary  act  of  parties 
interested,  but  what  may  be  sold  through  a  statutory  pro- 
ceeding.'^ The  statute  then  in  force  (2  E.  S.,  p.  194,  art.  7, 
tit.  2,  part  3,  chap.  1,  §  170)  provides  that  "  any  infant  seized 
of  any  real  estate,  or  entitled  to  any  term  for  years  in  any 
lands,  may  by  his  next  friend,  or  by  his  guardian,  apply  to 
the  court  for  the  sale  or  disposition  of  his  property,  and  that 
any  sale  or  conveyance  made  in  good  faith  by  the  guardian 
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irsuance  of  an  order  of  the  court,  shall  be  valid  and 
iiial  as  if  made  by  such  infant  when  of  full  age." 
behalf  of  the  respondent  it  is  argued  that  as  the  devise 
therine  was  to  take  effect  only  on  a  future  contingency  -r- 
emarriage  of  her  mother — her  interest  or  right  is  not 
n  the  statute.  If  that  is  so,  the  decision  of  the  court 
r  is  correct,  for  the  power  of  the  court  to  order  the  sale  of 
f ant's  estate  is  purely  statutory.  If  it  had  no  jurisdiction, 
the  sale  to  Coulter  is  of  no  importance,  and  the  appel- 
1  title  is  that  of  devisee  only.  If  it  had  jurisdiction,  its 
ise  is  not  open  to  criticism,  and  the  appellant's  title  will 
under  the  sale  to  Coulter,  and  by  virtue  of  the  act  of 
(in/pa).  In  the  Matter  of  Jones  (2  Barb.  Ch.  22)  it 
ired  that  the  father  of  certain  infants  devised  his  entire 
)  to  his  wife  for  life,  remainder  to  his  children.  During 
dfe's  life  they  applied  for  a  sale  of  the  real  estate,  stating 
they  had  no  other  property,  and  that  a  sale  was  necessary 
heir  support.  The  application  was  denied,  the  Chan- 
■  saying  "  it  was  not  the  practice  of  the  court  to  authorize 
ile  of  a  future  interest  in  real  estate  belonging  to  infants, 
)t  under  very  special  circumstances."  No  doubt  was 
jssed  as  to  the  power  to  do  so,  but  sufficient  reasons  were 
led  against  its  exercise. 

Jenkins  v.  Fahey  (11  Hun,  351)  the  will  at  the  bottom 
le  controversy  gave  Cornelia,  the  testator's  daughter,  an 
J  for  life  in  lands  whereof  he  died  seised,  remainder  to 
5sue  living  at  her  death,  with  power  in  default  of  issue 
point  the  fee  by  will.  She  married  and  had  children. 
)f  these,  Ida,  an  infant,  in  pursuance  of  proceedings  under 
bove  statute,  conveyed  all  her  interest  in  the  premises  to 
3ush.  The  Supreme  Court  held  that  under  this  statute  a 
50uld  be  ordered  only  in  those  cases  where  the  infant  was 
;ual  possession  of  the  land,  or  entitled  to  the  immediate  pos- 
)n  thereof,  and  that  neither  expectant  estates  nor  estates  in 
inder  could  be  sold,  and  as  at  the  time  of  her  application 
jave  to  sell  her  real  estate  Ida  had  neither  the  actual  pos  • 
)n  of  the  land  nor  the  legal  right  to  its  possession,  her 
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interest  was  not  divested  by  the  sale  and  Bush  got  no  title 
Upon  appeal  the  judgment  was  reversed  (73  N.  Y.  335),  the 
court  saying,  ''  there  Is  the  same  reason  for  subjecting  the 
estates. of  infants,  in  remainder  or  reversion,  to  the  jurisdic- 
tion of  the  court  and  authorizing  a  sale  where  the  interest  or 
necessities  of  the  infant  require  or  make  a  sale  expedient, 
as  in  estates  in  actual  possession,"  and  held  that  a  remainder- 
man was  to  be  deemed  seized  in  law  of  his  estate.  In  that 
case  it  also  appeared  that  the  interest  of  Ida  was  subject  to 
the  contingency  that  other  children  might  be  born  to  Cornelia, 
in  which  case  her  interest  would  be  diminished  to  the  extent 
of  their  shares.  {Taggart  v.  Murray^  63  N.  Y.  233.)  So  the 
question  of  her  estate  was  as  uncertain  as  that  of  the  plaintiff 
in  this  case.  And  although  in  the  case  cited  the  remainder 
was  said  to  be  vested,  no  stress  was  laid  upon  that  circum- 
stance, nor  did  the  court  consider  wliat  the  law  would  be  in 
case  of  a  mere  contingent  remainder.  I  think  the  statute 
permits  no  different  construction  in  the  two  cases.  The  inter- 
est  or  right  of  the  plaintiff  was  *'  a  contingent  future  estate," 
"  a  contingent  remainder  in  fee,"  an  estate  "  in  expectancy,'' 
but  however  characterized,  it  was  by  the  very  language  and 
classification  of  the  statute  an  estate  in  land  (1  JEL  S.,  722.) 
It  is  expressly  made  "descendible."  (I  R.  S.,  735,  §  35.) 
The  daughter  Catherine,  therefore,  was  as  to  it  a  proper  stock  of 
descent.  Dying  intestate  her  heirs  would  take  the  remainder, 
to  be  distributed  in  the  same  manner  as  an  estate  in  possession. 
The  term  "  real  estate,"  as  used  in  the  statute,  relating  to  the 
"  title  to  real  property  by  descent"  (1  R.  S.,  chap.  2,  pt»  2, 
p  751,  §  27,)  is  declared  to  include  every  estate,  interest  and 
right,  legal  and  equitable,  in  lands,  etc.,  except  such  as  are 
extinguished  by  the  death  of  an  intestate,  seized  or  possessed 
thereof,  or  in  any  manner  entitled  thereto." 

The  statute  under  which  the  proceedings  iu  qnestiou  were 
taken  (2  R  S.,  194,  §  170,  supra)  relates  to  "the  convey 
ance  of  lands  by  infants,  and  the  sale  and  disposition  of  their 
estates,"  and  when  it  provides  in  language  before 
quoted  for  an  application  by  such  a  person  to  the  court  for 
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le  or  dispoflition  of  *'  his  property,"  the  words  "  seized 
^  real  estate  *'  must  be  taken  to  have  the  same  meaning 
lilar  words  in  the  sections  before  cited,  and  the  word 
2d  "  to  be  equivalent  to  the  word  "  owning."  So,  also^ 
real  estate ''  or  "  property,"  over  which  by  these  words 
onrt  is  given  jarisdiction,  can  have  no  limit  that  the 
tion  supplied  by  the  statutes  [supra)  do  not  require. 
3  appellant^s  interest  as  devisee  was  therefore  the  sub- 
f  sale,  and  the  title  to  the  real  estate  in  question  passed 
s.  Coulter  on  the  19th  of  April,  1870,  by  the  convey- 
executed  under  the  order  of  the  court.  More  than  three 
elapsed  after  the  granting  of  letters  of  administration 
3  estate  of  the  testator  before  the  application  at  the 
n  of  these  proceedings  was  made,  and  the  premises  so 
yed  are  therefore  not  liable  to  sale  under  them.  (Laws  of 
chap.  211.)  It  is  of  no  consequence  that  subsequently 
tie  again  vested  in  the  plaintiff.  It  is  enough  that  it 
t  one  time  vested  in  a  purchaser  for  value  and  in  good 
It  was  at  that  moment  freed  from  liability  for  the 
3r's  debts  and  that  liability  did  not  again  attach. 
9  other  question,  that  of  the  statute  of  limitations,  is  not 
ut  difficulty,  but  in  view  of  the  conclusion  already 
3d  as  to  the  other  proposition,  it  requires  no  discussion. 
3  order  of  the  Supreme  Court  and  of  the  surrogate  should 
rersed  and  the  application  denied, 
concur  except  Andrews,  J.,  dissenting, 
lered  accordingly. 


r  Anthont,  Respondent,  v.  joseph  Lebbbt  et  aL,       ^os  wi| 
Appellants.  JSl-Si?^ 

x!tion  to  recover  damages  for  injuries  alleged  to  have  been  caused 
efendants*  negligence,  it  appeared  that  defendants*  were  engaged 
le  manufacture  of  articles  from  wood.  The  lumber  used  was 
k1  on  the  first  floor  of  their  establishment  and  then  passed  up 
igh  an  opening  to  the  floor  above.    This  opening  was  in  a  pajwage- 
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way  where  those  employed  on  the  secoad  floor  passed  back  and 
forth  in  the  performance  of  their  work;  when  not  in  use,  it  was 
closed  by  a  heavy  trap-door.  Plaintiff,  an  employe  of  the  defendants, 
was  going  along  the  passage- way  m  the  performance  of  his  work, 
when  the  trap  door  was  suddenly  raised  from  below  by  a  workman  In 
the  planing  room,  plaintiff  fell  through  the  opening  and  was  injured 
Plaintiff  had  been  m  defendants  employ  fox  about  twenty  two 
months  and  was  fully  informed  as  to  the  location  and  use  of  the  trap- 
door and  the  manner  of  its  construction  Defendants  haa  given 
instructions  that  the  trap-door  should  not  be  opened  from  below,  and 
the  employe  who  opened  it  had  been  so  Instructed  by  the  foreman. 
Held,  that  the  action  was  not  maintainable,  as  the  injury  was  caused  by 
the  negligence  of  a  co-employe;  that  the  location  of  the  trapdoor  in 
tbe  passage  way  was  not  per  se  a  wrongful  act,  that  defendants  had  a 
right  to  place  it  there  and  were  not  hound  to  change  the  arrangement 
to  secure  greater  safety  to  their  employes ,  and  that  plamtiff  took  the 
risk  of  the  obvious  dangers  connected  with  his  employment. 
It  seems  if  the  trap  door  had  not  been  open  to  observation,  or  if  its  exist- 
ence had  not  been  known  to  those  whose  duty  required  them  to  use  the 
passage  way,  or  if  defendants  had  omitted  to  give  proper  instructions 
to  those  employed  in  the  planing  room,  a  different  question  would  have 
been  presented. 

(Argued  April  18, 1837,  decided  June  7,  1887  ) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  January  29,  1885,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendants'  negligence. 

The  material  facts  are  stated  in  the  opinion. 

T.  K.  Full^  for  appellants.  The  immediate  and  sole 
cause  of  the  plaintiffs  injuries  being  the  careless,  nnanthorized 
and  negligent  act  of  a  co-servant,  engaged  in  the  same  gen- 
eral employment,  plaintiff  cannot  recover.  {Faulkner  v. 
Erie  R.  Co.,  49  Barb.  324;  Henry  v.  Staten  Island 
li.  R.  Co.,  81  K.  Y,  373;  Crispin  y.  Babbitt,  id.  516; 
Slater  v.  Jeweti^  12  Week,  Dig.  129;  Stringham  v.  Stewart, 
27  Hun,  562 ;  Marvin  v.  Mvller,  25  id.  163  ;  Karl  v.  Maillr 
lard,  3  Bobw.  591 ;  Malone  v.  Hathaway,  64  N.  Y.  5 ;  Hofi 
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le  V.  N.  T  G.(k  H.  R.  E,  R.  Co.,  55  id.  608 ;  Murphy 
l&A.R  R.  Co,.  88  id.  146;  Fuller  v.  Jewett,  80  id. 
Cone  V.  D.  L.  &  W  R  R.  Co.,  81  id.  209,  Flits  v. 
T  Z.  £.  cfe  W.  R.  R.  Co,,  95  id.  546 ;  Pantzar  v 
/  Foster  M.  Co.,  99  id.  368:  Sweeney  \,  B  <&  J. 
slope  Co.,  101  id.  520.)  By  accepting  and  continu- 
in  the  service  of  the  defendants,  with  knowledge  of 
premises,  he  assumed  the  risks  arising  therefrom,  and 
ot  recover  against  his  employers.  {Gibson  v.  E,  R. 
63  N.  T.  449 ;  Fvans  v.  L.  S.  <&  M,  S.  R.  R.  Co.,  12 
.  289;  Be  Forest  v.  Jc-weU,  8S  N.  Y.  264;  Oweyi  v. 
r.  C.  R.  R.  Co.,  1  Lans.  108;  Stouterihurg  v.  Dwnhar 
?  Z.  Co.,  13  N.  y.  Week.  Dig.  445,  IsaLier  v.  D.  dk  H. 
i  Co.,  3  Hun,  338 ;  Kelly  v.  Silver  Spring  Co.,  34  Am. 

615 ;  L(/oejoy  v.  B.  &  L.  R.  R  Co.,  28  id.  206.)  A 
n  t  is  bound  to  see  patent  and  obvioufe  defects  in  machinery 
Iier  instrumentalities  of  the  business,  and  wlien  he  goes 
the  service  of  a  person  or  continues  therein,  knowing 
he  instrumentalities  employed  are  unsafe  or  dangerous, 
kes  the  risk  of  their  use  upon  himself,  and  cannot  hold 
master  responsible  for  injuries  resulting  therefrom.  * 
d's  Master  and  Servant  §  335  ;  Dynen  v.  Leach,  26  L.  J 
1.]  222 ;  Brown  v.  Accrington  Cotton  Co.,  3  H.  &  C. 
Seymour  v.  Muddox,  J6  Q.  B.  332;  Assop  v.  Yates, 
&  N.,  768 :  Senior  v.  Ward,  1  El.  &  El.  385  ;  Stafford 
icago  B.  &  Q.  R.  Co.,  2  N.  E.  R.  185;  Naylor  v. 
yo  cfe  N.  W.  R.  Co.,  11  N.  W.  R  24;  Lopez  v.  Cent. 
in.  Co.,  2  Pac.  Rep.  748  ,  Sher.  &  Red.  on  Neg.  §  94 ; 
ler  V.  B.i&  O  R.  Co.,  32  Md.  711 ;  Clark  v.  Barnes, 
m,  389  ;  Kennedy  v.  Man.  R.  Co.^  33  id.  457 ;  Hough 

R.  R.  Co.,  100  U.  S.  213 ;  Priestly  v.  Fowler,  3 
W.  1 ;  Hayden  v.  SmithviUe  Mfg.  Co.^  29  Conn.  548 ; 
the  V.  Godson,  3  H.  &  M.  648 ;  WiUiams  v.  Chmgh,  id. 
Keegan  v.  W.  R.  R.  Corp.,  4  Seld.  175 ;  Ship  v.  Fast- 
fa.  R.  Co.,  24  L.  &  E.  396 ;  I/mmn  v.  Brochway,  22 
Pr.  472  ;  Wright  v.  N  Y.  C.  R.  R.  Co.,  25  N.  T,  562 ; 
In  Y.  N  Y.C.  &H  R.  R.  R  Co.,  65  Barb.  129 ;  56 
lOKELs  — Vol.  LX,        75 


594  AWTHONT   ?».    LrRRKT.  [JtXH^ 


Statement  of  case. 


N.  Y.  COS.)  A  master  may,  as  against  his  servant,  choose  his 
own  appliances,  and  if  the  risk  be  apparent  to  ordinary  obser- 
vation or  as  obvious  to  the  servant  as  to  the  master,  the 
servant  assumes  it  (De  Forest  v.  Jewettj  88  N.  Y.  264 ; 
Gibson  v.  K  R.  Co.y  63  id.  449 ;  White  v.  Sharp,  27  Hun, 
96 ;  Emns  v.  L.  S.  <&  M.  S.  E.  Co.,  1%  id.  289 ;  Stouten^ 
burg  V.  Duribar  B.  d&  Z.  Co.,  13  Week.  Dig.  445 ;  Kedet/ 
V.  San.  Bros.  S.  Co.,  20  id.  192 ;  Powers  v.  N.  Y.,  L.  E.  cfe 
W.  R.  Co,,  98  X.  T.  274 ;  Haas  v.  B.,  etc.,  R.  R.  Co.,  24  Week. 
Dig.  69.)  When  a  servant  accepts  service  with  knowledge  of 
the  character  and  position  of  structures,  from  which  employes 
might  bo  liable-  to  receive  injury,  he  cannot  call  upon  his 
master  to  make  alterations  to  secure  greater  safety,  or  in  case 
of  injury  liold  him  liable.  {Ofhson  v.  E.  R.  Co.,  63  N.  Y. 
440 ;  Sweeney  v.  B.  cfe  J.  Ei.  Co.,  6  N.  E.  R  858 ;  101 
N.  Y.  520  ;  WUliarns  v.  D.  L.  cfi  W.  R.  Co.,  39  Hun,  432 : 
Karl  V.  MaiUard^  8  Bosw.  591 ;  De  Forest  v.  Jewett,  88 
N.  Y.  264;  Kennedy  v.  Man.  R.  Co,,  33  Hun,  457.)  The 
defendants  were  not  called  upon  to  keep  a  guard  at  this  trap 
door  and  the  absence  of  one  is  no  proof  of  negligence.  {StotUen- 
lurg  V.  Dunbar  B.  cfe  L.  Co.  13  Week.  Dig.  445.)  It  was 
improper  to  inquire  whether  the  trap-door  would  have  been 
safer  if  fixed  some  other  way.  {Dougan  v.  Champ.  Trans  Co. 
56  N.  Y.  1^8 ;  MorreU  v.  Peck,  12  Week.  Dig.  203 ;  SaUer 
V.  2>.  do  H.  C.  Co.,  3  Hun,  338,  341 ;  Paine  v.  Traif  <k  B. 
R. R.  Co,  9 id.  526 ;  SeweU  v.  City  of  Cohoes,  11  id.  626-630 ; 
75  N.  Y.  45.)  It  is  no  proof  of  negligence  to  suggest  that 
additional  precautions,  guards,  buttonc  or  anything  else,  mignt 
have  prevented  the  accident.  {Loftus  v.  Un.  Ferry  Co.,  22 
Hun,  33-37 ;  84  N.  Y.  455.)  A  master  is  not  bound  to  fnmisli 
machinery  or  appliances  from  which  an  accident  could  not  possi- 
bly arise,  no  matter  how  great  the  abuse  or  misuse  of  them. 
{Stringham  v.  StewaH,  16  Week.  Dig.  336 ;  100  N.  Y.  516; 
Maa^vn  v.  Mutter,  26  Hun,  163 ;  Sweeney  r.  B.  dk  J.  En, 
Co.,  101  N.  Y.  520.)  Plaintifi  was  as  much  in  duty  bound 
to  avoid  a  known  danger  as  to  obey  an  express  order,  (^a- 
ninghamr.  Cfiicago,  M  &St.  P.  R.  R.  Co.,  17 Fed.  Rep.  882.) 
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\£.  M.  Waters  for  respondent.  Defendants  were  bound  to 
p  the  way  over  the  pit  absolutely  safe,  and  are  liable  for 
'  neglect  to  do  so.  {Conjreoe  v.  Smithy  18  N.  T.  79 ; 
'is  V.  N.  r.  L.  JK  cfe  W.  li,  E.  Co.,  95  id.  646,  552 ;  Lee 
Troij^  etc.,  Gas  Z.  Co,,  93  id.  115 ;  Staokiis  v.  iT.  F.  C. 
JR.  Co.,  79  id.  474 :  Weed  v.  BaUston  Spa,  76  id.  329; 
ans  V.  City  of  Utioa^  69  id.  166 ;  ^ain  v.  Smith,  89  id. 
3.)  Defendants  owed  to  the  plaintiflE  the  duty  of  furnish- 
j  him  witii  a  **  safe  and  proper  place  in  which  to  prosecute 
I  work,"  and  safe  and  secure  appliances,  and  skillful  and 
:n patent  workmen  to  assist  him.  {Pantzar  v.  Tilly  Foster 
.  Co.,  99  N.  Y.  368 ;  Stringham  v.  Stewart,  100  id.  516; 
lank,  Admr^x,  v.  N.  Y.  C  <&  11.  R  R.  R.  Co.,  60  id.  607.) 
D  one  of  these  duties  can  l)e  delegated  by  the  master  to  any 
rvant  bo  as  to  exonerate  the  master  from  responsibility  to 
lother  servant  who  has  been  injured  by  its  non -performance. 
^antzar  v.  TiUy  Foster  M.  Co.,  99  N.  Y.  368.)  Neither 
the  master  excused  from  such  liability  by  the  fact  that  the 
jgligence  of  a  fellow  servant  of  the  plaintiff  may  have  con- 
ibuted  to  the  injury.  {Stringham  v.  Stewart,  100  N.  Y. 
16  )  Defendants  owed  to  plaintiff  "  the  highest  degree  of 
ire  and  prudence,  the  ntmost  human  skill  and  foresit^ht." 
Coddington  v.  Brooklyn  G.  T.  R.  R.  Co.,  102  N.  Y.  66; 
lelsey  v.  Barkley,  12  id.  425.)  The  duty  of  keeping  the 
it  covered  while  plaintiff  was  necessarily  using  the  way  as  a 
ray,  and  as  a  working  place,  and  until  notice  that  it  was  about 
0  be  changed  into  a  hauling  place,  was  a  duty  of  the  master 
i^hich  could  not  be  delegated.  The  defective  construction 
oade  this  duty  imperative.  {FuUer  v.  Jewett,  80  N.  Y.  46.)  - 
[he  rule  that  the  servant  assumes  all  the  perils  which  belong 
0  the  work  itself,  does  not  and  should  not  apply  to  accidents 
)r  injuries  resulting  from  extrinsic  causes  and  circumstances 
ivhich  cannot  be  foreseen  by  him  and  which,  by  the  exercise 
[)f  ordinary  care  and  caution,  he  could  not  anticipate  and  pre- 
vent. (Ryan  v.  Fowler,  24  N.  Y.  410.)  Defendants  are 
liable  to  the  plaintiff  for  an  injury  which  could  not  have  hap- 
pened if  the  way  had  been  at  a  proper  place,  if  the  door  had 
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been  properly  fastened,  or  if  the  inconsistent  use  of  a  hauling 
place  had  not  been  superadded  in  the  original  defective  struc- 
ture, notwithstanding  the  fact  that  he  might  have  operated 
the  defective  structure  safely  by  using  greater  care  and 
caution.  {Corie  v.  D,  L.  &  W.  B.  R.  Co.,  81  N.  Y.  206; 
Stringham  v.  Stewart,  100  id.  516 ;  Ellis  v.  N.  Y.  L.  E.  & 
IF.  i?.  i?.  Co,,  95  id.  54:6.)  The  master  cannot  delegate  his 
duties  and  he  is  liable  when  any  of  them  are  neglected  and 
injury  results  from  the  neglect,  and  even  when  such  neglect 
contributes  to  the  injury.  {Stringham  v.  Stewmi^  100  N'.  Y. 
51G) 

Andbews,  J.  The  plaintifE,  by  the  lamentable  accident 
which  is  the  subject  of  this  action,  has  sustained  a  most  severe 
and  probably  pennanent  injury.  The  question  which  we  are 
to  determine  respects  the  liability  of  the  defendants,  on  whose 
premises  it  happened,  and  between  whom  and  the  plaintiff 
existed  at  the  time  the  relation  of  master  and  servant.  The 
basis  of  the  claim  to  charge  the  defendants  with  the  conse- 
quences of  the  accident  is  negligence.  The  jnry  have  found 
upon  this  issue  in  favor  of  the  plaintiff.  We  are  called  upon 
to  determine  whether  the  evidence  supports  a  recovery  and 
justifies  the  judgment  rendered. 

The  defendants  were  engaged  in  the  manufacture  of  boxes 
and  other  articles  from  wood,  and  for  the  purposes  of  their 
business  occupied  a  building  of  two  stories,  in  which  the 
vario.is  processes  of  dressing  rough  lumber,  cutting  it  into 
suitable  lengths  and  forms  and  manufacturing  the  same  into 
boxe:^.  and  otlier  articles,  were  conducted.  The  planing 
macl lines  were  on  the  first  floor,  and  the  men  employed  in  this 
department  were  in  charge  of  a  foreman.  The  saws  and  cut- 
ting machines  were  on  the  second  floor  over  the  planers,  and 
the  lumber,  after  it  had  been  planed  in  the  room  below,  was 
passeJ  up  by  men  employed  in  that  room  to  the  upper  room 
through  a  trap-door  in  the  floor  of  the  second  story,  and  there 
piled  on  either  side  the  space  between  the  trap-door  and  the 
north  and  south  walls  of  the  building,  leaving  a  space  or  alley 
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way  between  the  ends  of  the  piles.  The  cutting  machine ; 
were  near  the  north  wall,  and  the  planed  lumber  was  taken 
from  the  piles  to  the  cutting  machines  and  cut  into  the  lengtlis 
and  forms  required.  The  west  side  of  the  second  story  w:is 
used  as  the  nailing-room,  in  which  workmen  were  employed 
in  putting  together  pieces  obtained  from  the  cutting-room  and 
making  them  into  boxes.  Each  nailer  procured  the  pieces  he 
needed  for  his  particular  work  by  passing  from  the  nailing- 
room  through  a  door  in  the  partition  dividing  the  nailing-room 
from  the  cutting-room,  and  thence  through  the  passage-way 
made  by  the  two  piles  of  lumber  to  the  cutting  machine, 
where  they  selected  an  armful  of  pieces  and  took  them  by  tlie 
same  passage-way  to  the  nailing-room.  The  trap-door  was  in 
the  passage-way.  It  was  constructed  of  two  thicknesses 
of  boards,  with  cleats,  was  quite  heavy,  weighing,  as 
stated  by  one  witness,  fifty  pounds,  and  swung  to  the  north, 
and  in  this  door,  on  the  top,  was  a  staple  and  ring  for  raising 
it  from  above.  The  opening  in  the  floor  was  about  three  feet 
square.  The  trap-door  was  firm  and  solid,  and  it  is  not 
claimed  that  it  was  out  of  repair  or  was  in  any  way  defective. 
The  plaintiff  was  a  nailer  in  the  box-room  and  had  been 
engaged  in  this  business  in  this  place  for  twenty-two  months 
prior  to  the  accident.  On  the  occasion  of  the  injury  he  was 
returning  from  the  cutting-room  through  the  passage-way  to 
the  nailing-room,  carrying  in  his  arms  a  large  load  of  pieces, 
and  was  in  the  act  of  stepping  upon  the  trap-door,  when  it  was 
suddenly,  and  without  notice,  thrown  open  from  below,  and  he 
fell  with  his  load  to  the  lower  floor,  sustaining  the  injuries  com- 
plained of.  The  trap-door  waa  placed  in  the  floor  seven  or  eight 
years  before  the  accident.  It  was  conveniently  located  for  the 
purpose  designed,  and  was  placed  there  to  avoid  the  necessity  of 
carrying  the  planed  lumber  to  the  second  story  by  the  stair- 
ways on  the  outside  of  the  building.  It  was  shown  that  about 
two  years  prior  to  the  accident  in  question  a  boy  fell  through 
the  opening,  but  fortunately  he  was  not  injured.  It  does  not 
appear  how  the  door  came  to  be  open  on  that  occasion.  This 
incident,  however,  led  to  instructions  being  given  to  the  work- 
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men  that  the  door  should  never  be  opened  from  below.  Before 
this  the  men  in  the  planing-room  would  sometimes  open  the 
door  by  pushing  against  it  from  the  under  side  with  a  board, 
although  it  was  difficult  to  do  this  bj  reason  of  the  height 
of  the  floor  and  the  weight  of  the  door.  But  after  tlie  boy  fell 
through,  the  men  employed  in  the  planing-room  were  instructed 
not  to  open  the  door  from  below,  but  to  rap  on  the  door 
when  they  desired  to  have  it  opened  and  wait  till  some  one 
opened  it  from  above,  or  to  send  a  person  from  below  to  open 
iL  Tlie  general  uniformity  of  the  practice  thus  enjoined  is 
apparent  from  the  plaintiffs  own  statement  that  during  the 
whole  twenty-two  months  of  his  employment  he  had  never 
known  the  door  to  be  opened  from  below,  except  on  the  very 
occasion  of  the  accident  in  question.  On  this  occasion  the 
door  was  thrust  open  by  one  Schmidt,  a  workmaa  in  the 
planing-room,  who,  four  or  five  days  before,  had  entered  the 
service  of  the  defendants,  and  had  been  set  to  work  in  the 
planing  department.  He  testifies  that  he  had  been  instructed 
by  the  foreman  when  he  desired  to  have  the  door  opened  "  to 
shake  the  door  and  wait  until  somebody  came  to  open  it ; '' 
that  on  this  occasion  he  wanted  to  send  lumber  upetain 
and  rattled  the  door  and  then  stopped,  and,  the  witness  con- 
tinues, '^  I  don't  know  how  long,  and  then  I  pushed  it  up 
because  they  did  not  come  quick  enough  upstairs ;  I  did  not 
like  to  wait  so  long :  it  was  not  an  easy  matter  to  push  it  open ; 
it  would  take  a  man  to  throw  that  door  open  ;  it  was  a  heavy 
door.  *  *  *  I  took  a  piece  of  board  and  put  the  end  of 
it  against  the  door  and  then  1  gave  two  or  three  raps  with  the 
board  and  waited  a  Httle  while  and  there  didn't  any  one  come ; 
then  I  gave  a  little  hitch,  and  then  another,  and  then  over  it 
went."  The  evidence  is  undisputed  that  the  plaintiff  was 
fully  informed  as  to  the  location  and  use  of  the  trap-door 
and  the  manner  of  its  construction.  He  testifies  that  he  had 
]>assGd  over  it  hundreds  of  times.  In  respect  to  the  oare  taken 
by  himself,  he  says,  "  I  used  to  think  about  the  trap-door  a 
good  deal ;  I  don't  think  I  thought  any  more  about  it  than 
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I  had  for  a  long  time ;  I  was  always  prett j  carefnl  about  the 
trap-door  and  always  watched  it."  As  bearing  upon  the 
knowledge  of  the  defendants  of  the  dangerous  location 
of  the  trap-door,  it  was  shown  tliat  when  it  was  constructed 
they  were  warned  against  placing  it  in  the  passage-  way, 
and  that  they  knew  of  the  incident  of  the  boy  falling  through 
the  opening  at  the  time  it  happened. 

Upon  tlie  facts  disclosed  in  the  evidence,  of  which  the 
foregoing  statement  is  a  summary,  we  are  unable  to  per- 
ceive any  ground  upon  which  the  defendants  can  be  held  liable. 
The  immediate  cause  of  the  injury  was  the  negligence  of  a 
co-servant.  If  Schmidt  had  obeyed  the  instructions  of  the 
foreman  tlie  accident  would  not  have  happened.  He  was  a 
person  of  mature  years,  and  it  is  not  claimed  that  he  was 
deficient  in  capacity  or  intelligence,  or  that  he  did  not  com- 
prehend the  situation  and  understand  the  instructions  given 
him.  His  own  account  of  his  conduct  shows  that  he  violated 
his  instructions  from  his  impatience,  because  there  was  not  a 
prompt  response  by  persons  above  to  his  signal  for  opening 
the  door.  His  disregard  of  instructions  designed  for  the 
safety  of  persons  using  the  passage-way  was  the  fault  which 
immediately  caused  the  accident.  The  general  rule  that 
a  master  is  not  liable  to  a  servant  for  an  injury  occa- 
sioned by  the  negligence  of  a  co-servant  is  admitted  by 
the  learned  counsel  for  the  plaintiff,  and,  indeed,  the 
general  doctrine  upon  the  subject  is  so  well  settled  that  it 
admits  of  no  argument  But  it  is  claimed  that  the  negligence 
of  the  defendants  co-operated  with  that  of  Schmidt  in  pro- 
ducing the  injury.  If  this  claim  is  well  founded  the  plainti£E 
is  entitled  to  recover,  because  for  a  wrong  or  injury  occasioned 
by  the  joint  or  co-operative  agency  of  two  or  more  persons 
all  the  tort  feasors  are  separately  or  jointly  liable,  and  there  is 
no  implied  contract  growing  out  of  the  contract  of  service 
that  the  servant  shall  take  the  risk  of  the  master's  negligence, 
or  that  the  latter  shall  be  exempt  from  responsibility  to  the 
servant  for  his  own  personal  wrongs.  The  negligence  of 
the  defendants,  if  any  exists,  must  be  found,  either  (1)  in  the 
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location  of  the  trap-door  in  the  passage-way,  or  (2)  in  failing 
adequately  to  protect  or  guard  it.  It  is  a  complete  answer  to 
the  claim  of  negligence  in  these  respects  that  the  plaintiff  had 
full  knowledge  of  the  situation  and  of  the  arrangements  for 
the  protection  of  persons  using  the  passage-way,  and  that  by 
continuing  in  the  employment  he  assumed  the  risks  and 
hazards  incident  to  the  situation,  and  especially  ench  hazards 
as  might  result  from  the  non-observance  by  co-employes  of 
directions  designed  for  the  protection  of  persons  using  the 
passage-way.  The  dangers  to  which  the  plaintiff  was  exposed 
were  known  and  obvious.  It  is  not  the  case  where  an  inex- 
perienced or  uninstructed  employe  may  know  the  facts,  but 
may  be  incapable  of  drawing  the  proper  inferences,  or  appreciat- 
ing the  dangers.  The  plaintiff  was  as  fully  competent  to 
understand  the  rislcs  from  the  location  of  the  trap-door  and 
its  use,  and  from  negligent  conduct  of  persons  employed  in 
the  planing-room,  as  were  the  defendants.  The  location  of 
the  trap-door  in  the  passage-way  was  not  j}er  se  a  wrongful 
act.  The  defendants  had  a  right  to  arrange  their  own  premises 
in  any  way  which  suited  their  convenience,  and  were  not 
bound  to  change  the  arrangement  to  secure  greater  safety  to 
the  employes.  If  the  trap-door  was  not  open  to  observation, 
or  its  existence  was  not  known  to  those  whose  duty  required 
them  to  use  the  passage-way,  or,  if  the  defendants  had  omitted 
to  give  proper  instructions  to  those  employed  in  the  planing- 
room,  a  different  question  would  be  presented.  The  general 
rule  that  the  servant  takes  the  risk  of  obvious  danijers  con- 
nected  with  his  employment  has  been  so  fully  considered  in 
recent  cases  that  further  discussion  is  unnecessary.  (Gibson 
V.  Erie  Railway  Co.,  63  N.  Y.  449 ;  Be  Forest  v.  Jeioett^  88 
id.  264 ;  Sweeney  y  B.<&  J.  Envelope  Go.^  101  id.  520.)  We  are 
of  opinion  that  the  application  of  settled  principles  to  the  cir- 
cumstances of  this  case  requires  a  reversal  of  tlie  judgment 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Jud.ixment  reversed. 
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Ellis  R.  Thomas  et  al..  Respondents,  v.  Thomas  J.  Evans- 
et  al.,  Appellants. 

T.  died  in  1841  seized  of  eight  lots  in  the  city  of  W.,  which,  by  his  will, 
he  devised  to  his  wife  for  life,  remainder  to  his  children,  all  of  whom 
were  infants.  The  wife  was  appointed  executrix  and  guardian  of  the 
children.  The  executrix  and  executor  were  authorized  to  "  sell  the  whole 
or  any  part  of  his  real  estate  when  they  may  deem  it  best  for  those  inter- 
ested therein  *  *  »  and  invest  the  proceeds  in  bonds  and  mortgages  or 
other  securities  as  they  may  believe  best."  The  widow  intermarried 
with  E.,  who  made  considerable  improvements  upon  the  property.  He 
also,  at  the  request  of  the  executors,  advanced  the  money  to  pay  heavy 
assessments  thereon  foi  nmnicipal  improvements.  In  1853  the  execu- 
tors sold  and  conveyed  two  of  the  lots,  which  were  vacant  and  unim- 
proved, to  S.  for  $1,000  and  a  release  by  E.  of  the  advances  so  made  by 
him,  the  price,  paid  being  more  than  the  value  of  the  lots.  S.  erected 
buildings  on  said  lots  and  in  1857  conveyed  them  to  E.  who  put  his 
deed  on  record,  and  thereafter,  with  the  knowledge  and  acquiescence  of 
the  life  tenants,  claimed  to  own  the  property  and  made  valuable 
improvements  thereon.  In  an  action  brought  by  the  children  of  T. 
in  1881,  after  the  death  of  the  life  tenant,  and  more  than  twenty  years- 
after  all  the  remaindermen  became  of  age,  to  vacate  and  annul  the 
deed  to  S.  and  all  subsequent  conveyances  and  to  have  the  two  lots, 
■with  the  improvements,  adjudged  to  be  the  property  of  plaintiffs,  etc. 
ffdd,  that,  conceding  the  deed  to  S.  to  have  been  invalid  (as  to  which 
qvare),  the  relief  sought  should  only  be  allowed  on  condition  that  the 
plaintiffs  reimburse  to  E.,  the  original  price  paid  by  S.  and  also  all  such 
sums  as  were  expended  by  S.  and  E.  in  improvements,  so  far  as  they 
have  increased  the  value  of  ^he  premises,  and,  in  case  E.  is  charged 
with  the  rents  received  since  the  death  of  the  life  tenant,  he  should 
also  be  allowed  interest  on  the  amount  payable  to  him. 

Where  a  person  in  peaceable  possession  under  claim  of  lawful  title,  buu 
really  under  a  defective  title,  has  in  good  faith  made  permanent 
improvements,  the  true  owner  who  seeks  the  aid  of  equity  to  establish 
Mb  title  will  be  compelled  to  reimburse  the  occupant  for  his 
expenditures. 

(Argued  April  25,  1887:  decided  June  7,  1887.) 

Appeal  from  judgment  of    the   Gteneral  Term   of   the 

Supreme  Court  in  the  second  judicial  department,  entered 

upon  an  order  made  at  the  February  Term  1885,  which  modified 

and  aflSrmed,  as  modified,  a  judgment  in  favor  of  plaintiff, 
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entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  also  affirming  an  interlocutory  judgment  herein. 

The  nature  of  the  action  and  tlio  material  facts  are  stated 
in  the  opinion. 

George  H.  Starr  for  appellants.  The  alleged  executory  agree- 
ment set  forth  in  the  complaint,  being  by  parol,  was  void  by  the 
statute  of  frauds.  (2  R.  S.,  chap.  7,  tit.  1,  §  6.)  Even  had  it  been 
in  writing,  and  to  be  deemed  such  an  express  trust  as  is  author- 
ized under  section  55  of  article  2  of  the  statute,  it  was  void  under 
section  14  of  article  1  of  the  statute,  because  it  was  intended 
thereby  to  suspend  the  absolute  power  of  alienation  for  more 
than  two  lives  in  being.  (2  R.  S.,  chap.  1,  tit.  2,  art.  1,  g  14 ; 
id.,  art.  2,  §  65 ;  ScUUder  v.  Smith,  41  N.  T.,  33:1.)  The 
plaintiffs  have  no  equity  to  maintain  this  bill.  The  inherii- 
tmce  was  not  injured,  but  received  a  large  pecuniary  benefit 
and  was  saved  from  loss  by  the  sale  of  the  two  lots ;  and 
there  was  no  fraud  or  bad  faith  shown.  (Greenl.  Cruise  on 
E.  Prop.  tit.  15,  chap.  4,  §  55 ;  Newy.  NicoU,  73  N.  T.  127 ; 
Austin  V.  Munroey  47  id.,  366.)  As  tJie  price  paid  was 
entirely  ade-quate,  and  the  avails  went  directly  to  the  benefit 
of  the  estate  in  remainder,  the  bill  should  be  dismissed. 
{Osgood  V.  JPranklinj  2  Johns.  Oh.  22-29 ;  Morse-  v.  Moydly 
12  Vesey,  355 ;  Cohh  v.  Hatfidd,  46  N.  Y.  535.)  The  will 
conferred  upon  the  executoi-s  a  valid  power  in  trust  over  the 
proceeds  of  any  real  estate  sold,  to  continue  during  the  life 
of  the  life  tenant.  It  was  not  a  mere  naked  power  of  sale. 
{Osgood  V.  Franklin,  2  Johns.  Ch.  1,  20,  22,  29 ;  Clark 
V.  Clarlr^  8  Paige,  152,  160,  161 ;  Liviiigston  v.  Murray^ 
«8  X.  Y.  281,  282;  Champlin  v.  Haight,  7  Hill,  245; 
Eetzd  v.  Barber,  69  N.  Y.  1,  8.)  Although  not  trustees  of 
the  proceeds  in  a  strict  sense,  the  terms  of  the  power  coupled 
with  the  law  imposed  the  same  duty  as  if  they  were.  {Skin- 
ner V.  Quinn,  43  N.  Y.  103,  106 ;  Ervmh  v.  Loper,  id.  525^ 
526  ;•  HephurrCa  Case,  2  Bradf.  75 ;  StUweU  v.  Doughty,  id. 
811,  317,  318;  Osgood  v.  Franklin,  Q  Johns.  Ch.  18,  28,  29 ; 
Perry  on  Trusts,  §§  457,  458 ;  In  re  Skingley,  8  McK  &  G. 
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221.,  SS8 ;  In  re  BarringtoiCa  SeUlemerU,  1  J.  &  H.  143 ; 
Hwrris  v.  Payner^  1  Drewry'g  Ch.  182, 183 ;  Oregg  v.  CoateSy 
23  Beav.  33-39 ;  Hovxx/yd  v.  Ducam,  1  T.  &  R.  81 ;  Sohier 
V.  Eldredge.  103  Maes.  345^354 ;  Paraona  v.  1Fm«2o«i7, 16  id. 
361 ;  TTa^fo  V.  Howard,  7  Met.  478;  Gambril  v.  Oarnbril, 
3  Md.  Ch.  259;  Kearney  v.  Kearney,  17  N.  J.  Eq.  70; 
Ztfw^  V,  Homard,  89  N.  Y .  178,  179 ;  2>^i*  v.  Stover,  58  id. 
474;  Toung  v.  ^/n^«A,  28  id.  671-674;  King  v.  Ta/Jo^, 
40  id.  83,  89 ;  Sutphen  v.  JEUiSj  35  Mich.  446.)  Although 
executors  or  trustees  cannot  bind  the  estate  upon  executory 
contraats  of  their  pwu,  although  ben^eial  to  the  estate,  yet 
they  can  make  such  contracts  an  express  charge  upon  the 
estate  when  widiin  their  discretion,  and  they  appear  to  be 
for  its  benefit.  {New  v.  J>ficoll^  73  K  T.  129;  NayesY. 
Blankman,  6  id.  567,  579,  680 ;  BandalZ  y.  Dusenberry^ 
39Supr.  Ct.  174;  63  N.  T.  645.)  The  apportionment  of 
the  coitlay  for  assessments  and  improvements  as  between 
tenant  for  life  and  remaindermen  was  on  proper  basis. 
{Moaeiy  v.  MarahaUy  22  N,  T.  202;  Gunning  v.  Car- 
Tnan,  3  Kedf.  70;  SiiUweLl  t.  Doughty^  2  Bradf.  811; 
WiUiasm  v.  Cos^  3  Edw.  Ch.  178;  CaJomA  v.  Ch^ 
hert,  id.  812;  Fleet  v.  DorUnd,  11  How.  Pr.  491; 
EsL  W.  E.  Miller,  I  Tuck.  346;  1  R.  S.  [6th  ed.] 
chap.  13,  tit.  3,  §§  149-158  ;  House  v.  House,  10  Paige,  138  ; 
Sohier  v.  JKldredge,  103  Mass.  343,  344.)  The  sale  should 
not  be  held  voidable  as  within  the  rule  that  forbids  a  trustee 
to  purchase  the  trust  property.  {Davoue  v.  Fanning,  2  Johns, 
Ch.  252,  271,  272 ;  Graves  y.  Waterman,  63  N.  Y.  657,  658  ; 
2  R.  S.  [eth  ed,]  chap.  1,  tit,  2,  §  79  ;  Griswold  v.  Perry,  7 
Lans.  103,  105.)  The  power  to  sell  and  the  control  of  the 
question  of  the  propriety  of  the  sale  to  Evans  was  vested  in 
the  executors,  and  the  discretion  was  properly  exercised,  and 
a  sale  to  him  was  as  valid  as  to  another  unless  there  are  facts 
to  show  that  he  owed  some  duty  to  the  cestui  que  trust  incon- 
sietent  with  his  making  a  purdiase.  {Howard  v.  Ihboain^ 
1  T.  (&  R.  81 ;  Dloonson  v.  Talbot,  6  L.  R.  Ch.  32 ;  Zloydv. 
Johnes,  9  Ves.  51 ;    Ten  Eyck  v.  Craig,  62  N.  Y.  419,  427 ; 
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U'eUis  V.  Lathrop^  22  Wend.  121 ;  McGuire  v.  McGowaUy 
4  De  Sauss.  Ch.  486 ;  Siigden  on  Powers,  chap.  19,  §  1, 
subd.  79,  80  [8  Lond.  ed  ]  867,  868 ,  Sugden  on  Vendors,  eliap. 
20,  §  2,  subd.  15  [Perkin's  8th  Am.  ed.]  692;  id.  chap.  1,  §  5, 
subd.  51  j  Evans  Y.  Peacock^  16  Ves.  511 ;  Perry  on  Trusts, 
§  511,  511  ^  /  Oagoody.  Franklin,  2  Johns.  Ch.  27-29.)  The 
application  of  the  proceeds  to  pay  off  the  assessments,  and  to 
pay  Evan's  bill  for  improvements  did  not  render  the  sale 
voidable.  {Davis  v.  Stover^  85  N.  Y.  474 ;  Lent  v.  Howard^ 
89  id.  178,  179;  Dicoman  v.  Talbot,  6  L.  E.  Ch.  37.) 
Plaintiffs  are  estopped  by  lapse  of  time  and  acquiescence ;  and 
the  statute  of  limitations  is  a  bar.  Adoption  and  ratification 
are  to  be  presumed.  (Loder  v.  Hatfield,  71  N.  T.  103 ; 
Perry  on  Trusts,  §§  229,  230,  850-853 ;  Butler  v.  HaakeUy 
4  De  Sauss.  706,  707;  Scott  v.  Fredand,  7  S.  &  M.  409; 
45  Am.  Dec.  310 ;  Musaelman  v.  Eshleinan^  10  Penn.  St 
394  •,  Bostwick  v.  Atkins,  3  Comst.  53 ;  Van  Dyke  v.  Johns, 
1  Del.  Ch.  93 ;  12  Am.  Dec  76 ;  Ives  v.  Ashley,  97  Mass.  198 ; 
Salisbury  v.  Morss,  7  Lans,  368 ;  Hawley  v  Cramer,  4 
Cow.  743.)  If  the  sale  is  to  be  avoided,  defendant  should 
be  allowed  the  amount  of  the  purchase-money,  and  the  costs 
of  the  improvements  put  upon  the  two  lots,  with  interest 
from  the  date  of  Mrs.  Evans'  death,  and  the  property  should 
be  put  up  for  resale.  (Sugden  on  Vendors,  chap,  20,  §  2, 
subd.  23,  [2  Perkin's  8th  Am.  ed.]  694  \  Evans  y.  Peacock,  16 
Ves.  511,  517  ;  Hawley  v.  Cramer,  4  Cow.  744;  Davoue  v. 
Fanning,  2  Johns.  Ch  252,  270,  272  ;  MlcJumd  v.  Girod,  4 
How.  [U.  S.]  552 ;  Ex  parte  Eiighes,  6  Ves.  617  ;  ^  parte 
James,  8  id.  337,  350;  Ejo  parte  BenneU,  10  \di.Z%6,Z^^; 
York's  Build^g  Co.  v.  McKemie,  8  Brown's  P.  Cas.  42,  70, 
71 ;  Lessee  of  Moody  v.  Yan  Dyck,  4  Bin.  43,  44  ;  Bailey's 
AdmUx  V.  Robinson,  1  Grat.  4 ;  Buckels  v.  Lafferty,  2  Rob- 
inson [Va.]  292 ;  Gamhril  v.  Gambril,  3  Md.  Ch.  260 ;  Bright 
V.  Boyd,  1  Story's  Rep.  478 ;  Jones,  Adm,  v.  Jones,  4  Gill, 
87 ;  Putnam  v.  Ritchie,  6  Paige,  390,  402-406  ;  MicUes  v. 
Billaye,  17  N.  T.  80 ;    Benedict  v.  QUTruim,  4  Paige,  58 ; 
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Mad.  Ave.  Bap.  Ch.  v.  Oliver  St.  Bap.  Gh.,  73  N.  T.  82,  98 ; 
Fordy.  Enapp,  102  id.  137-143.) 

WiUiam  G.  Gooke  for  respondents.  Under  the  will  the 
widow  took  possession  and  control  of  the  property  for  life. 
(Jenning%  v.  Gonboy^  73  N.  Y.  236.)  The  devise  to  the 
children  was  of  a  vested  remainder  in  fee,  limited  upon  the 
particular  estate  in  tlie  widow,  and  subject  only  to  the  proper 
execution  of  the  power  of  sale  conferred  upon  the  executors. 
{Morse  v.  Morae^  85  N.  Y.  68 ;  Manice  v.  Manice^  43  id.  304 ; 
Grittenden  v.  Fairchild^  41  id.  289;  Hetzd  v.  Barber^  69 
id.  112;  Prentice  v.  Janaseuy  79  id.  479;  Hermans  v. 
Robertson^  64  id.  332.)  A  power  of  sale,  contained  in  a  will, 
<5an  be  exercised  only  in  the  manner  and  for  the  precise  pur- 
pose contemplated  by  the  testator.  {Alleti  v.  Be  Witty  3 
^.  Y.  276 ;  Bfjome  y.  BhillipSj  27  id.  357 ;  Russell  v.  EmseUj 
36  id.  681 ;  Iletzel  v.  Barber^  69  id.  1.)  It  was  not  necessary  . 
as  a  condition  of  recovery  in  the  action  tha":  plaintiffs  should 
restore  to  defendant  Evans  the  amount  he  paid  for  the  land, 
nor  has  he  any  equitable  lien  for  the  value  of  his  improve- 
ments. (2  Kent,  76,  77,  81,  134;  Wood  v.  Wood,  83  N.  Y. 
579 ;  Westervelt  v.  Qregg^  12  id.  202 ;  Rydei^  v.  HuUe^  24  id. 
372 ;  Caimes  v.  Ghahert^  3  Edw.  Ch.  312  ;  Be  WiU  v.  Gooper, 
18  Hun,  67 ;  Washb.  on  Real  Prop.  [4th  ed.]  123 ;  Mad. 
Ave.  Bapt.  Ch.  v.  Oliver  St  Bapt.  Gh.,  73  N.  Y.  96 ;  Moore 
V.  Gdble^  1  Johns.  Ch.  387;  Woodhvll  v.  Rosenthal.  61 
IT.  Y.  382,  897.) 

WiUiam  G.  Wallace  for  respondent.  The  power  in  the 
will  of  Thomas  Thomas  was  to  dispose  of  his  real  estate  as 
might  be  best  for  those  interested  therein  and  to  invest  the 
proceeds  for  their  benefit.  This  power  could  only  be  exercised 
for  the  preservation  of  the  proceeds.  {Allen  v.  Be  Witt^  3 
N.  Y.  280.)  It  was  the  duty  of  the  defendant  Evans  to  keep 
the  property  free  from  taxes,  and  from  the  accumulation  of 
interest  on  incumbrances.  (Washb.  on  Real  Prop.  110 ; 
4  Kent  Com.  74 ;  BidweU  v.  Greenshield,  4  Abb.  N.  C.  427 ; 
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GWsspie  V.  Brooks^  2  Bedf.  349 ;  Dearaimes  v.  DeeraitnsSj 
72  N.  Y.  154.)  The  value  of  ponnanent  improvemeats  made 
by  a  life  teuant  cannot  be  charged  against  the  remaindermen. 
(Washb.  on  Real  Prop.  110,  112.)  There  does  not  Appear 
any  equitable  ground  upon  which  the  remaindermen  should  be 
charged  with  any  portion  of  these  permanent  improvements. 
(In  re  Pollock,  3  Redf.  100.) 

RnoER,  Oh.  J  In  July,  1841,  Thomas  Thomas  died, 
leaving  him  surviving  Oatharine  Thoma3,  his  widow,  and  four 
children,  three  of  whom  were  aged,  respectively,  three^  five 
and  six ;  the  fourth,  Sarah  Thomas,  has  since  died  intestate 
and  without  issue.  At  the  time  of  his  death  Thomas  owned 
in  fee  eight  small  city  lots  in  Williamsburg,  six  of  which 
were  situated  ou  South  First,  and  two,  of  lesser  value,  on 
South  Second  streets,  and,  with  the  exception  of  two  lots  on 
South  First  street,  were  vacant  and  unimproved.  So  far  as 
appears  from  the  case,  Thomas  had  no  other  property,  real 
or  personal,  and  such  as  he  had  he  devised  to  his  widow  for 
life,  with  remainder  to  his  four  children.  By  the  will  he 
appointed  his  wife  executrix  and  John  L.  Bulkley  executor 
of  his  estate,  and  authorized  Ihem  to  ^^  sell  the  whole  or  any 
part  of  his  real  estate  when  they  may  deem  best  for  those 
interested  therein,  either  at  public  or  private  sale,  and  invest 
the  proceeds  in  bonds  and  mortgages  or  other  securities,  as 
they  may  believe  best."  He  also  appointed  his  wife  guardian 
of  all  of  his  children. 

In  December,  1841»  the  widow  intermarried  with  the 
defendant  Evans  and  lived  with  him  as  his  wife  until  the 
year  1878,  a  period  of  thirtynseven  years^  and  nearly  twenty 
years  after  all  the  children  had  arrived  at  maturity. 

It  is  conceded  that  by  the  will  the  widow  took  a  life  estate 
in  the  jM'operty  of  her  husband,  and  that  upon  her  marriage 
with  Evans  he  became  entitled  to  the  enjoyment  of  h&r  inter- 
est therein^  and  that  the  four  children  took  a  vested  estate  in 
remainder  in  such  property.  Between  the  years  1841  and 
1850  the  defendant  Evans  made  considerable  improvementi 
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upon  the  property  on  South  First  street  and  rendered  some 
of  it  productiye,  which  was  before  a  burden  and  expense  to 
the  estate.  For  the  purpose  partly  of  paying  the  liability  of 
the  estate  to  Evans  for  these  improvements,  and  partly  to 
raise  money  to  meet  anticipated  assessments  upon  the  prop- 
erty, the  executors,  in  1850,  sold  and  conveyed  to  Evans,  for 
the  agreed  price  of  $1,000,  the  two  vacant  lots  on  South 
Second  street.  Three  hundred  and  fifty  dollars  of  this  sum 
was  applied  as  a  payment  to  Evans  for  the  expenses  incurred 
by  him,  and  the  balance  of  $650  was  secured  by  a  mortgage 
upon  the  property*  given  by  Evans  to  the  executors.  The 
price  paid  was  a  fair  consideration  for  the  land,  and  all 
parties  then  supposed  that  Evans  acquired  a  valid  title  under 
the  power  of  sale  contained  in  the  will.  Subsequently^  how- 
ever, upon*  attempting  to  raise  money  upon  the  lots  for 
building  purposes,  Evans  was  advised  that  by  reason  of  his 
relationship  with  one  of  the  grantors  his  title  was  defective, 
and  thereupon  he  consented  to  institute  an  action  to  have 
such  title  declared  void  and  to  reinstate  the  power  of  sale  in 
the  executors.  Such  proceedings  were  thereupon  had  in  the 
Supreme  Court  that  judgment  was  rendered  declaring  the 
conveyance  from  the  executors  to  Evans  null  and  void  and 
reinstating  them  with  the  interest  attempted  to  be  conveyed. 
Between  1850  and  1854  other  assessments  were  levied 
upon  the  property  of  the  estate  for  municipal  improvements 
and  the  executors  had  no  means  to  pay  them.  These  assess- 
ments were  mainly  levied  upon  the  lots  on  South  First  street. 
At  the  request  of  the  executors  Evans  advanced  some  money 
to  pay  them,  but  the  estate  was  still  unable  to  meet  the  other 
burdens  upon  the  property.  Under  the  circumstances  the 
defendant  Evans,  under  an  agreemei.t  with  one  Swaok- 
hamer,  to  repurchase  the  property  and  repay  him  its  cost 
and  such  money  as  he  should  expend  upon  it  with  a  bonus  of 
$500,  for  his  risk  and  trouble,  induced  Swackhamer  to  enter 
into  a  contiuct  of  purchase  of  the  two  lots  on  South  Second 
street  with  the  executors  for  the  price  of  $3,000.  In  1658, 
the  executors  conveyed  the  property  to  Swackhamer,  receiving 
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therefor  $300  in  cash,  Swackhamer's  note  for  $700,  and  a 
release  by  Evans  to  the  executors  of  their  indebtedness  to  him 
for  money  advanced  and  expended  for  assessments  and 
improvements  upon  the  property.  The  price  paid  was  more 
than  ttie  value  of  the  property  and  the  Thomas  estate  received 
the  full  benefit  thereof.  It  does  not  appear,  that  the  executors 
had  any  knowledge  of  the  agreement  between  Evans  and 
Swackhamer,  or  that  any  of  the  parties  had  any  doubt  but 
that  Swackhamer  acquired  a  valid  title  to  the  property  by  the 
<;onveyance.  Upon  receiving  his  deed  Swackhamer  executed 
a  mortgage  upon  the  property  to  third  parties  for  the  sum  of 
$4,500,  which  sum  was  wholly  expended  in  erecting  three 
substantial  brick  dwellings  upon  the  two  lots.  In  1856,  in 
accordance  with  his  agreement  with  Evans,  Swackhamer  con- 
veyed the  property  to  him,  receiving  in  payment  therefor  the 
sum  of  upward  of  $7,0U0.  Immediately  upon  receiving  his 
deed,  Evans  caused  it  to  be  placed  upon  record,  and  from 
that  time  forward,  claimed  to  be  the  absolute  owner  of  the 
property. 

Sincv  Evans'  occupation  of  the  lots,  he  has  continued  to 
make  additions  to  and  improvements  upon  them,  the  value  of 
which,  including  the  original  cost  of  the  houses,  as  found  by 
the  trial  court,  exceeded  $9,000  at  the  time  of  the  trial.  In 
1879,  Evans  conveyed  to  each  of  the  two  other  defendants, 
Catharine  J.  Scofield  and  Jessie  E.  Scofield,  one  of  the  houses 
erected  on  the  two  lots  on  South  Second  street  in  considera- 
tion of  his  love  and  affection  for  them  as  his  daughters. 

This  action  was  brought  by  two  of  the  remaining  children 
of  Thomas,  the  other  one  refusing  to  join  therem  as  a 
plaintiff,  in  April,  1881,  for  the  purpose  of  vacating  and 
annulling  the  deed  given  by  the  executors  to  Swackhamer, 
and  all  subsequent  conveyances  of  the  property,  and  having 
it  adjudged  that  the  two  lots  with  their  improvements  were 
the  property  of  the  plaintiffs,  and  requiring  the  defendants 
to  release  and  convey  the  property  to  them,  and  that  the 
defendant,  Thomas  J.  Evans,  render  an  account  of  all  of  his 
transactions  with  the  estate  of  Thomas  Thomas,  and  be  decreed 
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to  pay  to  the  plaintifiEs  sach  rams  as  might  be  found  due  upon 
such  acconnting.  The  right  to  relief  was  based  exclusively 
upon  the  allegation  in  the  complaint  that  the  defendant 
Evans  obtained  title  to  the  property  from  the  executors  "  for 
the  purpose  of  enabling  the  executors  more  conveniently  to 
manage  the  said  estate  through  the  defendant  Thomas  J. 
Evans,  and  with  a  view  lo  increase  the  revenue  for  the  said 
real  estate  and  to  put  thi  title  thereof  in  the  said  Thomas  J. 
Evans,  as  trustee  for  the  said  Catharine  Evans  and  the 
children  of  the  said  Thomas  Thomas,  deceased." 

Upon  the  trial  no  proof  was  offered  by  the  plaintiffs  of  the 
existence  of  the  trust  and  agreement  alleged  in  the  complaint, 
but  the  action  was  sustained  upon  the  ground  that  the  con- 
veyance by  which  the  land  was  transferred  from  the  execu- 
tors to  Swackhamer  was  not  a  valid  exercise  of  the  power 
of  sale  given  to  them  by  the  will  of  Thomas,  and  consti* 
tuted  a  cloud  upon  the  title  of  the  true  owners,  which  should 
be  removed.  The  decree  also  denied  to  the  defendant  the 
right  to  compensation  for  the  improvements  made  to  the 
property  by  him.  The  ground  upon  which  this  conclusion 
was  reached  is  stated  to  be  that  Evans  was  not  a  bona  fde 
purchaser  of  the  premises.  This  conclusion  was  based  upon 
the  finding  of  law  made  by  the  trial  courts  that  neither  Evans 
nor  the  other  defendants  were  hona  fide  purchasers  of  the 
land. 

It  is  not  entirely  clear  what  the  trial  court  meant  by  this 
finding  of  law,  but  if  it  was  intended  to  convey  any  other 
idea  than  that  it  was  simply  a  legal  deduction,  from  the 
assumed  fact  that  the  conveyances  to  Swackhamer  and  Evans 
were  void,  by  reason  of  the  alleged  invalidity  in  the  execution 
of  the  power  of  sale,  it  is  contrary  to  the  findings  of  fact 
made  by  the  court,  and  is  unsupported  by  any  evidence  in  the 
case.  It  was  found  by  the  trial  court,  that  from  1866  Evans 
always  claimed  to  be  the  absolute  owner  of  the  property,  and 
that  this  claim  was  known  to,  and  acquiesced  in  by  the 
plaintiffs  appears  from  the  allegations  of  the  complaint.  It 
is  therein  averred  that  '^  the  plaintiffs  have  all  been  for  many 
SlOKBLS  — YoL.  LX.       77 
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years  of  full  age  and  have  not  requested  the  transfer  of  said 
title  to  them  because  of  the  positive  assurance  they  all  had 
from  the  said  defendant,  and  from  the  said  testatrix,  in 
her  lifetime,  that  the  same  was  held  for  the  estate,  and 
because  their  mother,  the  said  testatrix,  was  entitled  to  the 
income  of  the  same  until  her  death."  This  excuse,  so  far 
as  it  alleges  any  assurance  from  the  defendant  Evans,  or  his 
wife,  of  the  existence  of  a  trust,  is  not,  as  we  have  seen,  sup- 
ported by  the  evidence. 

It  also  appears  that  some,  if  not  all,  of  the  surviving  chil- 
dren of  Thomas,  after  their  majority,  had  knowledge  ol 
the  expenditures  that  the  defendant  Evans  made,  not  only 
upon  the  property  in  dispute,  but  also  upon  the  other  real 
estate  remaining  unsold,  and  so  far  from  making  any  objection 
thereto,  actually  requested  them  to  be  made. 

A  careful  perusal  of  the  evidence  in  the  case  shows  us  that 
Evans,  in  the  right  of  his  wife,  came  into  the  possession  ol 
the  eight  lots  in  1841,  and  although  both  he,  and  the  estate 
were  destitute  of  means  to  improve  it  or  to  pay  the  taxes  or 
assessments  levied  thereon,  it  was  so  managed  as  to  make  it 
more  valuable  and  productive,  and  to  preserve  for  the  remain- 
dermen the  greater  part  of  the  estate.  In  the  meanwhile  he 
provided  a  home  for  the  widow  and  children  of  Thomas,  and 
educated  and  supported  the  children,  not  only  until  their 
majority,  but  some  of  them  until  long  after  that  time.  Under 
these  circumstances  it  is  not  strange  that  the  remaindermen 
have  hesitated  so  long  to  assert  any  rights  to  the  two  lots  in 
question,  and  that  one  of  them  refused  altogether  to  become 
a  party  to  the  proceeding. 

A  claim  to  recover  back  property  which  has  been  fairly 
sold  and  paid  for  at  its  full  value,  and  the  consideration  of 
which  has  accrued  to  the  benefit  of  the  plaintiffs,  without 
offering  to  render  compensation  to  one  who,  honestly  believ- 
ing himself  to  be  its  lawful  owner,  expended  large  sums  in 
its  improvement,  and  which  now  constitutes  its  greatest  value^ 
seems  to  be  unjust  and  inequitable. 

We  are  of  the  opinion  that  the  purchase-price  originaDy 
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paid  for  the  land  and  the  value  of  the  improvements,  to  the 
extent  that  they  have  added  to  its  permanent  value,  constitute 
an  equitable  claim,  and  that  even  if  the  plaintiffs  shocld 
establish  an  equitable  right  to  the  property  it  would  not 
entitle  them  to  judgment  therefor,  except  upon  the  condition 
of  refunding  to  tlie defendant  Evans  the  amounts©  expended. 

It  was  found  by  the  trial  court  that  the  purchase-price  was 
mainly  paid  in  relieving  the  land  from  the  assessments 
imposed  upon  it.  These  assessments  were  a  charge  upon  all 
of  the  land,  and  the  interest  of  the  remaindermen,  as  well  as 
that  of  the  life  tenant,  was  liable  to  be  sold  therefor.  It  is 
provided  by  statute,  in  the  case  of  real  property  in  which 
several  persons  have  successive  interests,  incumbered  by  taxes 
and  assessments,  rendering  it  liable  to  sale  therefor,  that  upon 
the  application  of  any  of  the  parties  interested  the  court  may 
order  a  sale  of  the  fee  or  a  part  thereof,  for  the  purpose  of 
discharging  the  liens  upon  the  remainder.  (Chap.  341  Laws 
of  1841 ;  chap  357  Laws  of  1855;  Jackson  v.  Babcockj  16 
N.  Y.  246;  Dikeman  v.  Dikemcm,  11  Paige  484.)  Thus 
the  property  of  the  plaintiffs  was  legally  liable  for  the  pay- 
ment of  these  assessments.  Although  the  method  provided 
by  statute  was  not  pursued,  we  see  no  reason  why  a  court  of 
equity,  called  upon  to  settle  the  equitable  rights  of  the  parties, 
should  not  charge  remaindermen  with  the  reimbursement  of 
moneys  actually  and  honestly  expended  for  the  benefit  of 
their  estate,  and  which  they  were  legally  liable  to  pay. 

The  general  rule  applicable  to  the  relation  of  life  tenants 
and  remaindermen,  does  not  authorize  the  former  to  charge 
the  latter  with  the  cost  and  expense  of  permanent  improve- 
ments put  upon  the  property  by  him  during  the  life  tenancy. 
{Dmt  V.  Dent^  30  Be  v.  363  ;  Mixyre  v.  Ccihle^  1  Johns.  Oh. 
385.)  This  rule  is  founded  upon  principles  of  justice  having 
reference  to  the  rights  and  interests  of  remainderllien,  and 
should  not  be  inconsiderately  impaired  or  evaded. 

It  is  also  the  general  rule  that  municipal  assessments  for 
permanent  improvements  upon  land,  are  apportionable  between 
the  life  tenant  and  the  remaindermen,  according  to  the  circum- 
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Btances  of  the  case,  and  their  respective  interestfi  in  the  prop- 
erty {StilkodlY,  Doughty^  8  Bradf.  359 ;  Peck.  v.  Sheruoood^ 
56  N.  r.  615),  while  the  ordinary  taxes  of  government  are 
properly  chargeable  to  the  life  tenant  alone.  {Deraismes  v. 
Beraismes^  72  N.  Y.  154 ;  Cairns  v.  Ch(Aert,  3  Edw.  Ch.  312.) 
Such  are  the  rules  applicable  to  those  relations,  when  they  are 
open  and  acknowledged,  and  no  special  circumstances  exist 
authorizing  the  application  of  principles  of  equity,  to  reimburse 
one  who,  in  good  faith,  has  increased  the  intrinsic  valae  of  the 
property,  by  expending  his  own  means  in  making  permanent 
erections  and  valuable  additions  thereto  under  the  belief  that 
he  was  its  lawful  owner.  Such  circumstances  are  held  to  exist 
when  a  trustee  or  mortgagee  in  possession  supposing,  in  good 
faith,  that  he  has  acquired  title  in  fee  to  the  property,  goes  on 
r.nd  deals  with  it  as  his  own,  and  makes  improvements  which 
are  of  permanent  benefit  to  the  property.  {Putnam  v.  Hitehie, 
G  Paige,  390 ;  Mickles  v.  DUlaye,  17  N.  Y.  86.)  In  the  Put- 
ma?i  Case  the  chancellor  laid  down  the  rule,  as  expressed  in 
the  head-note,  that  ^^when  industrial  accessions  have  been 
made  to  property,  in  good  faith,  by  a  person  who  has  the  legal 
title  to  the  property,  so  that  the  real  owner  is  compelled  to 
resort  to  a  court  of  equity  to  assert  his  equitable  title  to  such 
property,  this  court  acts  upon  the  civil  law  rule  of  natural 
equity  and  compels  the  complainant  to  compensate  the  adverse 
party  for  such  industrial  accessions  or  improvements,  as  a  con- 
dition of  granting  the  equitable  relief  asked  for  in  the  suit." 
This  was  ±e  case  of  a  guardian  in  socage  of  infants  having  a 
leasehold  estate  in  fee  in  certain  lands,  which  lease  durinc  the 
infancy  of  the  wards  was  for  a  good  consideration,  surrendered 
by  such  guardian  to  the  heir  of  the  lessor  It  was  held  that 
a  guardian  in  socage  has  no  right  to  surrender  a  lease  in  fee 
belonging  to  his  wards,  but  that  when  the  legal  title  is  in  a 
trustee,  or  when  the  guardian  of  an  infant  has  complete  legal 
control  over  the  property  so  as  to  place  it  fully  within  the 
power  of  the  chancellor,  as  the  general  guardian  of  infants, 
the  court  may  sanction  the  acts  of  the  trustee^  or  guardian^ 
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althroQgh  not  strictly  le^l,  if  the  same  are  done  in  good  iiMi 
and  for  the  benefit  of  the  estate  of  the  infant. 

In  Mioklesv.  DiUaye{nN.  Y.  80,86)  the  rule  was  applied 
to  a  mortgagor  who  attempted  to  redeem  from  a  mortgaj^ee 
in  possession  under  a  voidable  sale,  and  the  rule  adopted  is 
expressed  in  the  head-note  of  the  ease  as  follows:  '^  When 
valuable  and  permanent  improvements  have  been  made  in 
good  faith  by  a  person  standing  upon  the  legal  footing  of  a 
mortgagee  in  possession,  but  who  supposed  himself  to  huve 
acquired  the  absolute  title,  and  such  mistake  was  favored  by 
the  omission  of  the  owner,  for  several  years  before  and  after 
the  improvements,  to  assert  any  interest  in  the  premises,  tlie 
mortgagor,  on  asking  the  aid  of  equity  to  redeem,  will  be 
compelled  to  allow  the  value  of  the  improvements,  though 
exceeding  the  rents  and  profits  received.'' 

In  Bright  v.  Boyd  (1  Story,  478)  lands  had  been  sold  i)y 
an  administrator,  but  the  sale  was  void  because  he  had  not 
given  security  according  to  the  statute.  The  heir  sued  tlie 
purchaser  and  recovered  possession  of  the  land.  The  pur- 
chaser, then  filed  his  bill  in  equity  to  recover  from  the  heir 
the  value  of  certain  improvements,  including  the  cost  of 
building  a  large  dwelling-house,  which  he  had  in  good  faitii 
put  upon  the  premises  while  occupying  them.  Judge  Story 
referred  the  case  to  a  master  to  take  an  account  of  tlie 
enhanced  value  of  the  premises,  with  a  strong  intimation  th;it 
the  plaintiff  was  entitled  to  recover  that  expense,  but  post- 
poned the  final  decision  of  the  question  until  the  coming  in 
of  the  master's  report. 

Judge  Denio,  citing  this  case  in  Mickle%  v.  DiUaye^  enter- 
tained some  doubt  whether  it  could  be  sustained  here  except 
upon  the  principle  of  estoppel  against  one  fraudulently  stand- 
ing by  and  seeing  another  expend  money  upon  his  land, 
although  he  expressly  approved  the  rule  laid  down  by  the 
chancellor  in  Putman  v.  Bitchie,  In  the  same  case  he  also 
approved  of  the  doctrine  laid  down  by  Judge  Hand  in  Wei- 
more  v.  BdberU  (10  How.  Pr.  E.  51).  In  that  case  the 
defendant  had  bought  the  premises  from  one  who  had  pur- 
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chased  them  upon  a  sale  on  a  prior  mortgage,  in  the  fore- 
closure of  which  a  junior  mortgagee,  had  not  been  made  a 
party.  Upon  a  foreclosure  of  the  junior  mortgage  it  was 
held  that  the  premises  should  be  sold  and  the  defendant 
should  be  paid  from  the  purchase-money,  not  only  the  amount 
due  on  the  elder  mortgage,  but  also  for  improvements  made 
by  him  during  his  occupation  of  the  property. 

In  Miner  v.  Beekman  (50  N.  Y.  339),  it  was  said  by 
Qbovkr,  J.,  that  "  when  a  plaintiff  has  permitted  his  right  to 
satisfy  a  mortgage  to  remain  dormant  for  nearly  thirty  years, 
during  which  others  have  paid  the  assessments  and  taxes,  and 
made  improvements  in  the  belief  that  they  had  title  under  a 
foreclosure  of  the  mortgage,  he  cannot  complain  that,  as  a 
condition  of  regaining  possession,  he  is  compelled  to  account 
for  and  pay  such  taxes,  assessments,  and  for  such  improve- 
ments, according  to  the  just  and  enlightened  principles  of 
courts  of  equity." 

Pomeroy,  in  a  note  to  section  1242  of  his  work  on  Equity 
Jurisprudence,  states  the  rule  as  follows :  "  When  a  person  in 
peaceable  possession  under  claim  of  lawful  title,  but  really 
under  a  defective  title,  has,  in  good  faith,  made  permanent 
improvements,  the  true  owner  who  seeks  the  aid  of  equity  to 
establish  his  own  title  will  be  compelled  to  reimburse  the 
occupant  for  his  expenditure." 

Many  authorities  are  cited  in  support  of  the  proposition. 
In  F(yrd  v.  Knapp  (102  N.  Y.  135),  the  principle  is  laid  down 
tliat  in  an  action  by  a  co-tenant  out  of  possession  for  a  parti- 
tion of  the  premises,  upon  which  the  other  tenants  in  common 
have  paid  taxes  and  made  improvements  in  good  faith,  which 
have  largely  increased  the  value  of  the  property,  the  amount 
of  such  taxes  and  improvements  shall  in  case  of  '  sale  of  the 
property  "  be  first  deducted  from  the  gross  sum  received,  And 
paid  to  the  improving  tenants,  and  the  balance  only  divided 
among  the  parties  according  to  their  respective  interests.  The 
case  was  decided  upon  the  rule  "  that  one  who  seeks  equity 
must  do  equity,"  and  that  the  tenant,  out  of  the  actual  occu- 
pation who  seeks  a  court  of  equity  to  award  him  partition,  is 
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entitled  to  relief  only  upon  condition  that  the  equitable  rights 
of  his  co-tenants  shall  be  respected/'  We  think  the  circum- 
stances of  this  case  bring  it  within  the  principle  of  the  cases 
above  cited. 

Previous  to  the  year  1860  all  of  the  remaindermen  had 
arrived  at  years  of  maturity  and  were  aware  that  the  defend- 
ant Evans  claimed  to  be  the  absolute  owner  of  the  property 
in  question.  For  over  twenty  years  they  not  only  neglected 
to  dispute  such  claim,  but  permitted  the  defendant  to  go  on 
in  apparent  security  as  to  his  title,  and  make  improvements 
upon  the  property  and  deal  with  it  as  his  own.  There  seems 
to  exist  here  the  natural  equity  which  entitles  a  party,  who  has, 
in  good  faith,  with  his  own  means,  improved  the  property  of 
another,  to  reimbursement  by  the  parties  benefited  thereby,  and 
this  equity  is  strengthened  by  the  conduct  of  the  owners  who 
stood  by  and  saw  such  party,  without  notice  or  objection,  incur 
expense  under  the  belief  that  he  was  improving  his  own 
property. 

We  are,  therefore,  of  the  opinion  that  the  trial  court  should 
have  imposed,  as  the  condition  of  any  relief  to  the  plaintiflEs 
the  reimbursement  by  them  to  Evans  of  the  original  price 
paid  by  Swackhamer  for  the  lots,  and  also  of  such  sums  as 
were  expended  by  Swackhamer  and  Evans  in  their  improve- 
ments, so  far  as  they  have  increased  the  value  of  the  land,  and 
in  case  Evans  is  charged  with  the  rents  received  from  the 
property  since  the  death  of  the  life  tenant,  he  should  be 
allowed  interest  on  the  amount  payable  to  him. 

The  plaintiffs  have  sought  their  remedy  in  equity,  and  that 
course  seems  to  liave  been  requisite  as  the  condition  of  a 
right  to  the  relief  demanded.  The  deed  from  the  executors 
to  Swackhamer  apparently  conferred  the  legal  title  under  the 
power  of  sale  contained  in  the  will.  The  purchaser  was 
under  no  responsibility  for  any  misapplication  by  the  executors 
of  the  consideration  paid  by  him  for  the  land,  and  was  entitled 
to  rely  upon  their  apparent  power  to  receive  such  considera- 
tion and  to  convey  the  land  given  to  them  by  the  will. 
<3  E.  S.  [7th  ed.],  2183,  §  66.)    We  have  altogether  refrained 
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from  discussiug  the  question  as  to  whether  the  conveyance  bjr 
the  executors  to  Swackhamer  was  a  valid  execution  of  the 
power  of  sale. 

Tliere  seems  to  be  much  reason  for  saying,  under  the  pecu- 
liar condition  of  this  property,  its  unproductive  character  and 
the  want  of  means  in  which  the  testator  left  his  family,  the 
liability  of  the  property  to  be  sold  for  taxes  and  assessments 
for  municipal  purposes,  that  the  real  limitation  intended  to  be 
put  by  the  testator  upon  the  power  of  sale,  was  contained  in 
the  words  that  it  should  be  sold  when  his  executors  "  may 
deem  best  for  those  interested  therein,"  and  not  In  the  language 
by  which  they  were  directed  "  to  invest  the  proceeds  in  bonds 
and  mortgages  or  other  securities  as  they  may  believe  best." 
Some  diversity  of  opinion,  however,  exists  among  the  mem- 
bers of  the  court  upon  this  question,  and  we,  therefore, 
refrain  from  determining  it,  believing  that  the  point  decided 
will  substantially  dispose  of  the  case  upon  a  retrial. 

The  judgments,  both  interlocutory  and  final,  of  the  courts 
below  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

All  concur. 

Judgment  accordingly. 


MEMORANDA 

OP  TBB 

Causes  Dibcidbd  DvRiNa  tsb  Period  Embraced  in  trib^ 
Volume^  Whioh  are  Not  Reported  m  Pull. 


RioHABD  Panooast  et  aL,  Appellants,  v.  John  J.  Si'owebs,  Je., 
Impleaded,  etc.,  Respondent. 

This  case  presented  the  same  questions  and  was  argued  and 
decided  with  NicoU  v.  Spowers  {ante^  p.  1),  the  order  of  General 
Term  being  affirmed  on  opinion  in  that  case. 

^ztc^i^  S^iZZ     'i/r  y^w.    ^^ 

Henet  Tozke,  hy  Guardian,  etc.,  Respondent,  v.  The  New  .^oT^ 
ToEK  Centeal  and  Hudson  Rivbe  Raileoad  Company,.  \\JS--^ 
Appellant. 

(Argued  February  7,  1887;  decided  March  8,  1887.)  'w«~«7/ 

This  action  was  brought  to  recover  damages  for  injuries 
received  at  a  railroad  crossing  alleged  to  have  been  caused  by 
defendant's  negligence. 

The  following  is  the  mem.  of  opinion : 

"  This  case  falls  within  our  decision  in  Strohm  v.  N.  Y.g 
L.  E.  iSk  W.  E.  R.  Co.  (96  N.  Y.,  305).  The  testimony 
which  was  received,-  under  exception,  as  to  the  ulterior  con- 
sequences which  might  ensue  or  be  apprehended  from  the 
injuries  received  by  the  plaintiff,  was  quite  as  objectionable 
as  that  for  the  reception  of  which  the  judgment  in  the  case 
dted  was  reversed. 

"  The  judgment  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event." 

George  C.  Greene  for  appellant. 

WiJUmi%  C.  Watson  for  respondent. 

Per  Cv/riam  mem.  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 

SxoKKLS — Vol.  LX.         ?s 
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The  People  of  the  State  op  New  Tobk,  Eespondent,  v. 
Emil  H.  Brie,  Appellant 

(Submitted  February  28,  1887,  decided  March  8,  1887 ) 

Alex.  S,  Bacon  and  Abraham  Suydam  for  appellant. 

Randolph  B.  Martins  and  De  Lancey  Nicoll  for  re- 
spondent. 

Agreed  to  affirm  on  the  prevailing  opinion  below. 
All  concur 
Judgment  affirmed 


Allen  Bloomfield  et  al.,  as  Executors,  etc.,  SespondentSi 
V.  Geobgb  Glabke,  Appellant. 

(Argued  March  1,  1887  •  decided  March  8,  1887. 

JoAfties  B.  Jenkins  for  appellant 

James  A,  Lynes  for  respondents. 

Agree  to  affirm ,  no  opinion. 
All  concur 
Order  affirmed 


In  the  Matter  of  the  Petition  of  Leonard  Soott  to  vacate 
an  Assessment. 

(Argued  March  1,  1887,  decided  March  8,  1887  ) 

D.  J  Dean  for  appellant 

Herbert  A,  Shipman  for  respondent. 

Agree  to  affirm ;  no  opinion 
All  concur 
Order  affirmed. 


r 


CAUSES  NOT  REPORTED  IN  FULL.  619 

Shebwood  Sterung,  Respondent,  v.   Thb    Mbtbopolitan 

Life  Insdranob  Company,  Appellant 

Samb^  Respondent,  v.  Same,  Appellant. 

(Argued  March  1,  1887,  decided  March  8,  1887  ) 

William  H.  Amoux  for  appellant. 

John  A,  Straley  for  respondent, 

Agree  to  dismiss  appeals ;  no  opinion 
All  concur. 
Appeals  dismissed. 


Edward    Burkb    et    al^    Respondents,    v.    Phujp    Hone, 

Appellant, 

(Argued  March  1, 1887,  decided  March  8,  1887  ) 

G  P.  Lauorey  for  appellant. 

Wm.  nUdreth  Field  for  respondents. 

Agree  to  affirm ,  no  opinion. 
All  concur 
Order  affirmed. 


In  the  Matter  of  the  Accounting  of  John  C.  Connob,   as 
Assignee  of  John  F  Smitth. 

(Argued  March  1,  1887.  decided  March  8,  1887) 

Matthew  Hale  for  appellant. 

Hamilton  ITarn^  for  respondent. 

Agree  to  affirm ,  no  opinion. 
All  concur 
Order  affirmed. 
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In'" thB*  Matter  of  the  (^kmeral  Assignmeat  of    JkME^  K 

TOWNBKND  et  al* 

(Argued  March  1, 1837.  decided  March  8,  1887) 

Nathaniel  C.  Moak  for  appeUant,. 

Z.  A.  Oould  for  respondent. 

Agree  to  aismiss  appeal ;  no  opinion. 
All  coQcnr. 
Appeal  dismissed. 


Truman  Symson,  Appellant,  v  Hannibal  S  Sklhbimkb  et  aL^ 
Respondents. 

(ArfiTued  March  1,  1887;  decided  March  8,  1887.) 

.N'athaniel'  F(H)te  for  appellants 

John  H  White  tor  respondents 

Order  of  Greneral  Term  modified  by  providing  that  plaint  • 
iff's  motion  to  amend  is  granted,  upon  his  consenting  to 
postpone  the  lien  of  his  judgment  to  those  existing  on 
October  6,  1885,  as  to  all  real  estate  embraced  in  the  assign* 
ment  of  the  judgment  debtor,  dated  December  15,  1884, 
otherwise  denied. 

All  concur 

Ordered  accordingly. 


Fbedebiok  Bode,  Kespondent,  "o.  Hbnby  Maibbb&vb,  Patbigk 
MuBPHY  et  al..  Appellants,  Moisb  Gbismann,  Purchaser, 
Kespondent. 

(Submitted  March  1,  1887   decided  March  8,  1887  ) 

Edgar  A.  Tti/rrell  for  appellants 

James  O.  De  La  Mare  and  A  P.  Fitch  for  respondents. 
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Agree  to  dismua  appeal :  no  opinion. 
All  concur. 
Appeal  dismissed. 


WiLUAM  P.  B&OOK8,  Appellant,  y.  Tna  Statbof  NhwTobk, 

Respondent 

(Submitted  March  2,  1887,  decided  March  22,  1887.) 

E  E.  Harding  ior  a]>pellant 

Denis  O'Bri&ny  Attorney-General^  for  i-esoondent. 

Agree  to  affirm;  no  opmion. 
All  concur. 
Judgment  affirmed. 


William  S.  CLBMBirrs,  Respondent,  v  Thb  Statb  oh  Nkw 
York:,  Appellant. 

(Argued  March  4,  1887;  decided  March  23.  1887.) 

Denis  (yBnen^  AUortmey- General^  for  appellant. 

D.  S,  Potter  for  respondent. 

Agree  to  affirm  ;  no  opinion . 
All  concur 
Award  affirmed. 


Henry  J.  Bookman,  Appellant,  v.  Loots  R.  Steoman,  Sheriff, 

etc.,  Respondent.  ios  eaij 

A  conclusion  reached  by  a  judicial  officer  upon  ex  parte  affidavits,  to  the 
effect  that  they  contain  sufficient  evidence  to  prove  an  indebtedness 
from  one  party  to  another,  and  the  perpetration  of  frauds  on  the  part 
of  the  debtor  in  incurring  it,  is  not  competent  evidence  in  an  action 
between  third  parties  to  establish  either  the  indebtedness  or  the  frauds 

(Submitted  March  7.  1887  .  decided  March  22.  1887.) 
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This  was  an  action  to  recover  possession  of  a  quantity  of 
liquors  which  had  been  parchased  by  plaintifE  of  one  Midas. 
Defendant  had  levied  upon  the  property  under  and  by  virtue 
of  two  attachments  against  Mrdas,  under  which  he  justified, 
claiming  the  sale  from  Midas  was  fraudulent  aud  void  as  to 
his  creditors.  Defendant  was  permitted  to  prove,  under 
objection  and  exception,  that  there  were  some  fifteen  attach- 
ments issued  against  Midas  for  a  large  amount  on  the  ground 
of  frauds  alleged  to  have  been  committed  by  him,  and  the 
attachments  were  received  in  evidence.  HeLd^  that  the 
evidence  was  incompetent. 

The  following  is  an  extract  from  the  opinion  : 

"  This  evidence  was  testified  to  by  the  under  sheriff,  claim- 
ing to  hold  the  several  attachments  in  his  hands  and  speaking 
therefrom,  and  was  objected  to  by  the  plaintiff.  They  were 
offered  and  admitted  upon  the  ground  that  they  bore  upon 
the  alleged  fraud  of  Midas,  and  the  plaintiff  excepted  to  the 
ruling. 

"  The  defendant  also  offered  the  several  affidavits  upon  which 
the  respective  attachments  were  founded,  but,  upon  objection 
being  made  by  the  plaintiff,  they  were  withdrawn.  The 
attachments  were,  however,  allowed  to  remain  as  evidence  in 
the  case,  purporting  to  prove  that  they  were  each  issued  on 
account  of  alleged  frauds  of  Midas,  and  apparently  showing 
an  indebtedness  on  his  part  of  $72,000  to  the  several  plaintiffs 
in  such  attachments.  These  attachments  did  not  comprise 
the  process  under  which  the  defendan  t  justified  the  seizure  of 
the  property,  but  were  claimed  to  be  other  process  in  hia 
hands  at  the  time  thereof. 

"  It  cannot  be  doubted  but  that  this  evidence  was  very  mate* 
rial  upon  the  issue  presented  by  the  defendant,  and  if  it  was 
improperly  admitted,  had  a  very  injurious  effect  upon  the 
result  of  the  trial  for  the  plaintiff. 

"We  are  clearly  of  the  opinion  that  this  evidence  wai 
incompetent  for  any  purpose.  A  conclusion  reached  by  a 
judicial  officer  upon  esa  parte  affidavits  to  the  effect  that  they 
contained  sufficient  evidence  to  prove  an  indebtedness  from 
one  party  to  another,  and  the  perpetration  of  frauds  by  the 
debtor  in  incurring  it,  is  not  competent  evidence  to  establish 
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either  the  fact  of  such  debt  or  of  snch  frauds  in  an  action 
between  third  parties. 

"  Such  proof  derives  no  force  from  the  judicial  order  and 
is  merely  hearsay,  having  no  greater  effect,  as  proof  of  the 
facts  stated  therein,  than  ex  parte  affidavits  made  under  any 
other  circumstances.  No  statute  makes  them  evidence  and 
no  rule  of  common  law  evidence  justifies  their  admission. 
{People  ex  rel.  Voyler  v.  Walsh,  87  N.  Y.  485.) 

**  The  fact  that  a  judge  has  awarded  process  thereon  consti- 
tutes no  such  adjudication  as  renders  them  evidence  of  the 
facts  stated  therein. 

"  For  this  error  the  judgments  should  be  reversed  and  a 
new  trial  ordered." 

WiUiam  J.  Oaynor  for  appellant. 

Jcmiea  Troy  for  respondent. 

BuGBB,  Ch.  J.,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 


Davis   Cossett,  as  late  Sheriff,  etc.,  Appellant,   v.  Henbt 
WiNOHELL,  Respondent. 

(Argued  March  7,  1887;  decided  March  22, 1887.) 

M.  M.  Waters  for  appellant. 

Louis  Marshall  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  cohcur. 
Judgment  affirmed. 


3£aby  Moffat  Field  et  al.,  Eespondents,  v.  The  Mayob, 
Aldermen  and  Commonalty  of  the  Crrr  of  New  York, 
Appellant. 

(Submitted  March  8,  1887;  decided  March  25, 1887.) 
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JSl  Henry  Lacambe  and  T.  A.  Irish  for  appellant. 

Frank  E.  BlcLckwell  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William  IE.  Bbockaway  et  al.^  Appellants,  v.  John  FLimnr^ 
et  al.,  Respondents. 

(Argued  ^larch  8,  1837,  decided  March  25,  1887,) 

Oswald  Prentiss  Backus  for  appellants. 

Leonard  Bronner  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Isaac  13.   Ellsworth  et  al.,  Hespondents,   v.   The  JEtka 
Insurance  Company,  Appellant. 

(Argued  March  8,  1887;  decided  March  26,  1887.) 

This  action  was  upon  a  policy  of  insurance  on  a  stock  of 
goods. 

The  following  is  the  mem.  of  opinion  : 

"Per  Curiam.  The  principal  errors  alleged  relate  to  the 
admission  in  evidence,  against  the  objection  of  the  defendant, 
jirst^  of  the  inventory  made  in  Noveml>er,  1872,  about  ten 
months  before  the  fire,  on  tlie  sale  made  by  Bennett  &  Bean 
to  the  plaintiff  Isaac  B.  Ellsworth  of  the  stock  of  goods  and 
fixtures  of  Bennett  &  Bean,  and,  second^  of  the  footings  of 
the  inventory  made  bj'  Ellsworth  &  Son,  September  10, 1873, 
a  few  days  before  the  fire,  of  the  stock  then  on  hand.  The 
admissibility  of  this  evidence  is  to  be  determined  in  view  of 
the  circumstances.     Upon  the  issues,  as  found,  it  was  incum- 
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bent  upon  the  plaintifb  to  show  the  amount  and  value  of  the 
goods  burned. 

"  The  plaintiffs,  after  the  purchase  from  Bennett  &  Bean, 
continued  the  business  to  the  time  of  the  fire,  selling  from 
the  stock  purchased  of  that  firm,  and  from  new  stock  pur- 
chased from  time  to  time,  which  was  mingled  with  the  old 
stock.  The  Bennett  &  Bean  inventory  was  taken  by  the 
members  of  that  firm,  assisted  by  the  plaintiffs  and  one  Bowie, 
and  was  entered  in  a  book,  tl)o  articles  being  stated  in  detail, 
with  the  cost  price.  The  sale  to  Ellsworth  was  made  upon 
this  inventory  for  the  net  cost,  $7,740.07.  The  book  contain- 
ing the  inventory  was  delivered  to  and  kept  by  the  plaintiffs 
in  the  safe  in  the  store.  The  inventory  of  September  10, 
1873,  was  entered  in  pass-books,  the  goods  being  classified, 
and  the  cost  of  each  article  in  each  class  was  given,  and  foot- 
ings of  the  aggregate  cost  of  each  class  was  made.  These 
footings,  aggregatmg  $6,325.25,  were  transferred  by  the 
plaintiffs  and  entered  in  the  inventory  book  containing  the 
Bennett  &  Bean  inventory.  The  pass-books  and  the  bills  of 
purchase  were  kept  in  a  desk  and  were  with  other  books  and 
papers  destroyed  by  the  fire.  The  inventory  book  kept  in 
the  safe  was  not  burned.  The  trial  occurred  nine  years  after 
the  fire.  The  plaintiffs  were  severally  sworn  as  witnesses  in 
their  own  behalf  and  testified  as  to  the  particulars  of  the  loss, 
so  far  as  they  could  recall  them.  It  appeared  from  their  tes- 
timony that  many  of  the  goods  purchased  of  Bennett  &  Bean, 
and  specified  in  the  inventory  of  1872,  were  in  the  stock  at 
the  time  of  the  fire,  and  they  enumerated  a  large  number  of 
articles  bought  of  Bennett  &  Bean,  then  on  hand.  But  they 
were  unable  to  specify  the  exact  quantities,  or  the  exact  cost 
from  recollection.  The  same  is  true  as  to  the  new  goods. 
Under  these  circumstances  the  court  admitted  the  Bennett  & 
Bean  inventory  in  evidence,  as  bearing  upon  the  value  of  the 
classes  of  goods  embraced  therein,  which  were  in  the  stock 
and  were  burned  at  the  time  of  the  fire,  and  the  court  also 
admitted  the  footings  of  the  inventory  of  September  10, 1873, 
to  be  read  from  the  Bennett  &  Bean  inventory  book.  The 
admission  of  the  Bennett  &  Bean  inventory  was  not,  at  the 
time  it  was  admitted,  restricted  in  terms  to  the  purpose 
SiCKJKLB — ^VoL.  LX.       79 


626  MEMORANDA  OP 

named,  but  it  was  so  Umiied  in  the  charge.  We  think  both 
this  inventory  and  the  footings  of  the  second  inventory  were 
properly  admitted. 

^  The  phuntifEs  labored  under  great  embarraBsment  in  mak  • 
ing  out  their  case,  owing  to  the  burning  of  papers  and  memo- 
randa and  the  lapse  of  time,  and  seem  to  hare  given  the  best 
evidence  bearing  upon  the  issue  at  their  command.  The 
Beniiett  &  Bean  inventory  showed  what  goods  were  purchased 
by  Ellsworth  and  their  cost  to  Bennett  &  Bean,  and  also  the 
prices  paid  by  Ellsworth,  matters  as  to  which  the  plaintifb 
had  no  certain  specific  recollection*  The  price  paid  ten 
months  before  the  fire,  for  goods  burned,  was  some  evidence 
of  their  value  at  the  time  of  the  fire.  The  footings  of  the 
inventory  of  Septemljer  10,  1873,  were  authenticated  by  the 
testimony  of  both  the  plaintiffs  as  corrBCt  footings  of  the  inven- 
tory contained  in  the  pass-books,  and  they  testified  that  they 
represented  the  cost  of  the  goods.  It  is  true  that  the  evidence 
as  to  the  quality  or  value  of  the  goods  burned  was  not  very 
satisfactoFy,  and  the  jury,  as  their  verdict  indicates,  were  of 
this  opinion.  But  we  think  the  roles  of  evidence  were  not 
violated. 

"  There  are  no  other  questions  requiring  special  notice. 

"  The  order  appealed  from  should  be  affirmed." 

James  M.  Hvmphrey  for  appellant. 

Jod  L.  PToZfer  for  respondent. 

Per  Curicmh  opim'on  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Hknbt    Day,    Appellant,    v.    Sarah    Hill,    Bespondent. 
Sahe,  Appellant,  v.  Fran<7zs  C.  Hill^  Respondent. 

(Argued  March  10, 1887:  decided  March  25, 1887  ) 

Oeorge  A.  Strong  for  appellant. 

Tlutniaa  Young  for  respondent. 
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Agree  to  affirm;  no  opinion. 
All  concur. 
Judgments  affirmed. 


Olney  L.  Oabpbntbb,  Respondeat,  v.  Thb  Boston  &  Albany 
Railroad  Company,  Appellant. 

(Argued  March  11,  1887;  decided  March  85,  1887.) 

John  Cadman  for  appellant. 

Charles  L.  BedU  and  R,  E.  Andrews  for  respondent. 

Agree  to  affirm  on  authority  of  Carpenter  y.  B.dsA.  R.  R. 
Co.  (97  N.  T.  494). 
All  concur. 
Judgment  affirmed. 
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Josephine  Cornell,  Respondent,  v.  Feanoes  R.  Oobnell, 
Appellant. 

(Argued  March  14,  1887;  decided  March  25,  1887.) 

Oabrid  L.  Smith  for  appellant. 

J.  A,  Reynolds  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


GoiTLiEB  Webeb,  Respondent,  v.  Nathan  Manns,  Appellant. 
(Argued  March  15, 1887;  decided  March  25, 1887.) 
Richard  M.  Henry  for  appellant. 
AJbrmn  Kli/ng  for  respondent. 
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Agree  to  niverse  order  of  General  Term,  and  to  affirm  that 
of  Special  Term. 

All  concur ;  no  opinion. 
Ordered  accordingly. 


ioT'e^l     ^^^  People  ex  rel.  Lucy  Allen,  Kespondent,  v.  William  H. 
lS»5y/  Allen,  Appellant. 

(Argued  March  15,  1887:  decided  March  25,  1887.) 

This  was  an  appeal  from  an  order  of  General  Term,  affirm^ 
ing  an  order  of  Special  Term  in  habeas  corptcs  proceedings, 
awai-ding  to  the  relator  the  custody  of  her  three  infant 
children.  The  relator  and  defendant  were  formerly  man  and 
wife,  and  lived  in  Illinois.  The  relator  commenced  an  action 
for  divorce  in  that  State;  while  it  was  pending,  defendant 
came  to  this  State  bringing  with  him  their  children;  the 
action  resulted  in  a  decree  granting  an  absolute  divorce,  and 
awarding  to  the  relator  the  care  and  custody  of  the  children. 

The  following  is  the  rnem.  of  the  opinion : 

"  We  dismiss  this  appeal  for  the  reason  that  the  conrts 
below,  upon  a  view  of  all  the  existing  facts  relating  to  the 
welfare  and  interests  of  the  infants,  exercised  their  discretion 
in  awarding  to  tlio  mother  the  custody  of  the  children ;  and, 
in  so  doing,  gave  to  the  Illinois  decree  not  the  force  of  an 
estoppel,  or  the  conclusive  effect  sometimes  due  to  a  judgment, 
but  simply  regarded  it  as  a  fact  or  circumstance  bearing  upon 
the  discretion  to  be  exercised  without  dictating  or  con- 
trolling it. 

^'  Appeal  dismissed,  with  costs." 

Theodore  Bacon  for  appellant. 

Jofwi  M.  Davy  for  respondent. 

Per  Cunarn  inem.  for  dismissal  of  appeal. 
All  concur 
Appeal  dismissed 
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The  Pboplb  ex  rel.  The  Equitablb  Life  Assurance  Sooiett 
OF  THE  United  States,  Appellant,  v.  Alfssd  C.  Chapin, 
as  Comptroller,  etc..  Respondent.  |{g  g 

(Argued  March  15,  1887  ;  decided  March  25,  1887.) 

Frwnk  JS.  Smith  for  appellant. 

Denis  0*Brieny  Attomeif-Generaly  for  respondent. 

Agree  to  affirm  on  authority  of  People  ex  rel.  Wright  v. 
Chapin  (104  N.  Y.  369.) 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Estate  of  Susan  A.  Place,  deceased. 
(Submitted  March  15,  1887  ;  decided  March  26,  1887.) 

Chourles  F.  Wells  for  appellant. 

Thomas  Parish  Sherman  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


People  ex  rel.  Jose  M.  Febreb,  as  Ancillary  Executor, 
Respondent,  v.  Michael  Coleman  et  al.,  Commissioners 
of  Taxes  and  Assessments,  Appellants. 

(Argued  March  15, 1887;  decided  March  25,  1887.) 

D,  J.  Dean  for  appellants. 

A.  B,  CruiksKank  for  respondent. 

Agreed  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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John  Sohenck,  Bespondent,  v.  Geobge  Bbnglbb  et  aL, 

Appellants. 

(Argued  March  15,  1887  ;  decided  March  26,  1887.) 

This  was  a  iiiotion  to  open  a  default 

The  following  is  a  mem.  of  the  opinion : 

"*  Per  Cv/riam.  The  default  herein  waa  regularly  taken,  and 
the  counsel  for  defendants  asks  to  have  it  opened  and  the 
case  restored. 

We  have  looked  into  the  return  upon  which  the  case  would 
have  to  be  argued  in  this  court.  It  is  very  brief,  and  not  an 
exception  in  it  worthy  of  a  moment's  considemtion.  The 
question  as  to  the  verdict  being  excessive  cannot  be  reviewed 
here.  Under  these  circumstances  the  motion  to  open  the 
default  should  be  denied,  with  $10  costs." 

Isaac  Keaglemaji  for  motion. 

Matthew  Marx  opnosed. 

\ 

Per  Curiam  msm.  for  denial  of  motion. 

All  concur. 

Motion  denied. 


-  Thomas  J.  Chamberlain  ct  al..  Appellants,  v.  Hasoal  L. 
Tatlob  et  al.,  Respondents. 

This  ease  presented  the  same  questions,  with  one  exception, 
and  was  argued  and  decided  with  Chamberlain  v.  Taylor^ 
(ante,  p.  185.) 


Tjik  Manttfaottibkes  and  Traders'  Bank  of  Buffalo, 
Hespondent,  v.  Harriet  M.  Eoch,  Administratrix,  et  al., 
Appellants. 

While  a  party  may  be  examined  as  to  his  own  intentions  and  motiyes 
where  a  question  of  fraudulent  intent  on  his  part  is  in  issae,  it  is  not 
competent  for  him  to  testify  as  to  the  motives  or  intent  of  another  party. 

(Argued  March  1. 1887;  decided  April  19,  1887.) 
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This  was  an  action  for  conversion  of  certain  personal 
property,  brought  originally  against  defendants'  intestate, 
who  as  sheriff  had  levied  upon  the  property.  Plaintiff 
claims  the  property  under  a  chattel  mortgage  executed  to  it 
by  the  judgment  debtors,  and  under  which  it  had  taken  pos- 
session before  tiie  levy.  The  defendant  claimed  the  mortgage 
to  be  fraudulent  and  void.  It  appeared  that  there  had  been 
a  prior  chattel  mortgage,  which,  at  the  request  of  plaintiff, 
had  been  taken  up  and  the  one  in  question  executed  and 
delivered  to  secure  the  same  indebtedness.  The  principal 
portion  of  the  opinion  here  is  taken  up  with  a  discussion  of 
the  evidence  on  the  question  of  fraud,  the  court  reaching  the 
conclusion  that  it  was  sufficient  to  authorize  the  submission 
of  that  question  to  the  jury  and  that  the  same  was  fairly  so 
presented  by  the  charge. 

The  following  is  an  extract  from  the  opinion  : 
"  There  are  some  exceptions  to  rulings  upon  questions  of 
evidence,  but  we  are  of  opinion  that  they  present  no  point 
which  requires  a  reversal  of  the  judgment.  Certain  questions 
relating  to  the  intent  or  motives  of  the  mortgagors  in  executing 
the  first  and  second  mortgages,  were  asked  of  the  officers  of 
the  mortgagees  and  excluded.  A  party  may  be  examined  as 
to  his  own  intentions  and  motives  when  a  qiiestion  of  fraudu- 
lent intent  on  his  part  is  in  issue,  but  he  cannot  be  permitted 
to  testify  as  to  the  motives  or  intent  of  another  party. 
Exception  was  also  taken,  and  is  now  insisted  upon,  to  the 
exclusion  of  testimony  of  Lauren  C.  Woodruff  offered  on  his 
redirect-examination,  for  the  purpose  of  showing  that  the  first 
mortgage  was  fraudulent.  Woodruff  had  been  called  as  a 
witness  by  the  defendant,  and  had  been  examined  for  the 
purpose  of  showing  fraud  in  the  second  mortgage.  He 
detailed  the  circumstances  and  the  conversations  which  led  to 
its  execution,  and  was  examined  as  to  his  intentions  in  giving 
it  and  as  to  his  individual  embarrassments.  He  was  also 
examined  on  his  direct-examination  with  reference  to  the 
first  mortgage,  and  stated  that  the  second  mortgage  was  given 
as  a  renewal  of  the  first ;  that  the  president  of  the  plaintiff 
claimed  that  a  great  part  of  the  goods  covered  by  the  first 
mortgage  had  been  sold  and  new  goods  had  come  in  and  it 
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had  ceased  to  be  a  security,  and  requested  that  a  new  inventory . 
be  taken  and  a  new  mortgage  executed,  and  that  witness 
assented  to  the  request  On  his  cross-examination  on  the 
part  of  the  plaintiflE,  the  witness  was  not  asked  anything  about 
the  first  mortgage,  but  only  as  to  the  second,  and  his  motives 
for  giving  it  Being  then  recalled  on  the  part  of  the  defend- 
ant, Mr.  Woodruff  was  asked  whether  the  first  mortgage  was 
ever  mtended  to  be  enforced.  01\jection  being  made  to  this 
question,  the  defendants'  counsel  offered  to  prove  that  the 
first  mortgage  was  fraudulent.  Tlie  court  refused  to  permit 
the  proof  to  be  made  by  the  witness  then  on  the  stand,  stating 
to  counsel  that  that  was  part  of  hia  direct-examination.  We 
think  this  rulins:  was  a  proper  exercise  of  the  discretion  of 
the  court,  and  further  that  the  question  asked  the  witness  was, 
in  itself,  improper  as  he  was  not  competent  to  testify  to  the 
intention  of  the  plaintiff  with  respect  to  enforcing  the 
mortgage.  This,  if  material,  must  be  shown  by  drcamstanoea 
or  the  declarations  of  the  party." 

Matthew  Hale  for  appellants. 

John  O.  MUJbwm  for  respondent 

Kapallo,  J.,  reads  for  affirmance 
All  concur. 
Judgment  affirmed 


Thomas    Rutherford,   Kespondent,    v    Tub    Village   op 
HoLLBY,  Appellant. 

A  muncipal  corporation  is  not  made  liable  by  eveiy  change  in  the  natural 
surface  or  condition  of  land  made  in  the  improvement  of  a  street  which 
increases  the  flow  of  surface  water  on  adjacent  premises,  and  a  snb- 
stantial  change  m  the  direction  or  volume  of  the  water  must  be  shown 
to  have  resulted  from  the  acts  of  the  corporation. 

Noonan  v.  City  of  Albany  (79  N.  Y.  470),  distinguished 

(Argued  March  2,  188:,  decided  Apnl  19,  1S37.) 

This  was  an  appeal  from  an  order  of  Gcjneral  Term,  revers- 
ing a  judgment  in  favor  of  defendant  entePijd  upon  the  report 
of  a  referee. 
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The  action  was  brought  to  compel  defendant  to  close  a 
sluice-way  under  Batavia  street,  in  the  village  of  HoUey,  which 
plaintiff  claimed  discharged  the  surface  water  on  to  a  lot 
adjoining  the  same,  owned  by  one  Gary,  and  thence  on  to 
plaintiff's  lot. 

The  following  is  the  opinion  : 

'^  The  fact  is  uncontroverted  that  the  natural  drainage  of 
the  surface  water  from  the  north-easterly  side  of  the  hill,  over 
which  Batavia  street  was  constructed,  was  through  a  depres- 
sion at  the  foot  of  the  hill,  on  Batavia  street,  which  extended 
over  the  Gary  lots  and  the  lot  of  the  plaintiff,  from  whose 
lot,  prior  to  1862,  the  water  was  discliarged  into  a  galley  or 
water-course  at  the  north-westerly  corner  of  the  plaintiff'a 
tannery.  It  is  also  evident  that  the  injury  which  the  plaintiff 
has  sustained  to  his  tannery  building  since  that  date  from  the 
flow  of  the  surface  water  over  his  premises,  has  resulted  from 
the  closing  up  of  the  outlet  by  the  wall  erected  by  the  State^ 
whereby  the  water  was  turned  from  its  natural  course  and 
thrown  against  the  side  of  the  tannery.  But  this  is  not  deci- 
sive against  the  right  of  the  plaintiff  to  maintain  the  action. 
It  is  claimed  that  the  village  by  the  grading  of  Batavia  street 
in  1863,  and  the  construction  of  gutters  therein,  and  of  the 
sluice  across  Batavia  street,  has  increased  and  facilitated  the 
collection  and  discharge  of  surface  water  at  the  lowest  point 
in  the  street,  and  that  as  a  consequence  a  greater  amount  of 
water  than  naturally  would  have  collected  there,  has  been  cast 
upon  the  Gary  lot,  and  from  there  upon  the  premises  of  the 
plaintiff. 

"  The  finding  of  the  referee,  which  is  not  without  evidence 
to  support  it,  negatives  this  contention.  The  referee,  in  his 
twentieth  finding,  in  substance  finds  tliat  the  water  discharged 
from  the  sewer-plate  or  grate  over  the  sluice  on  the  east  side 
of  Batavia  street,  passes  on  to  the  plaintiff's  premises  from 
the  Gary  lot  at  about  the  same  place  that  the  water  has  at  all 
times  since  1824,  when  said  street  was  laid  out,  passed  upon 
the  same  ;  that  it  is  the  drainage  from  substantially  the  same 
teiTitory ;  and  that  with  the  same  amount  of  rain-fall  *  no 
greater  amount  or  volume  of  water  passes  or  is  discharged 
on  to  plaintiff's  premises  from  tliis  sluice  (since  said  Gary's 
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fiewer  was  closed),  than  did  pass  or  was  discharged  on  to  the 
same  at  all  times  siuco  said  streets  (Bata\ria  and  State  streets) 
were  laid  out.' 

^^  It  is  not  claimed  that  the  course  or  amount  of  surface 
water  which  found  its  way  to  the  foot  of  the  hill  before 
Batavia  street  was  laid  out  in  1824,  was  increased  by  the 
original  construction  of  the  street.  The  finding,  therefore, 
is  equivalent  to  a  finding  that  the  present  discharge  from  the 
sluice  does  not  exceed  the  natural  drainage  at  this  point,  of 
the  surface  water  of  the  adjacent  territory.  It  is  insisted, 
however,  that  by  the  construction  of  the  gutter  on  the  north 
side  of  Batavia  street,  and  the  sluice  across  the  street,  the 
water  is  made  to  flow  in  an  artificial  channel,  and  is  collected 
in  a  body  and  cast  upon  the  plaintiff's  lot.  The  gutter  and 
sluice  were  constructed  for  the  protection  and  improvement 
of  the  roadway.  It  is  not  improbable  that  the  turnpiking  of 
the  street  and  the  construction  of  the  gutters  diminish  to  some 
extent  the  waste  by  soakage  and  evaporation,  and  thereby 
increase  somewhat  the  quantity  of  water  which  collects  at 
the  sluice,  and  which  is  discharged  on  to  the  Gary  lot,  and 
ultimately  on  the  plaintiff's  lot.  But  it  would  be  quite  unrea- 
sonable to  hold  that  every  change  in  the  natural  surface  or 
condition  of  land,  made  in  the  improvement  of  a  street  or 
liighway,  which  to  any  extent  increases  the  flow  of  surface 
water  on  adjacent  premises,  constitutes  an  actionable  injury. 

"  The  case  of  Noonan  v.  City  of  Albany  (79  K  Y.  470, 476) 
and  cases  of  kindred  character,  establish  no  such  unreasonable 
and  inconvenient  doctrine.  But  it  is  said  that  the  water,  by 
the  acts  of  the  defendant,  is  thrown  upon  the  plaintiff's  lot  in 
a  body,  whereas  before  it  was  dispersed  over  the  surface  and 
was  absorbed,  doing  comparatively  little  injury. 

"  But  there  is  no  finding  that  the  manner  of  discharge  has 
been  materially  changed  by  the  act«  of  the  defendant,  and 
such  a  finding  would  have  been  in  confiict  with  some  of  the 
evidence,  although  it  might  have  been  warranted  by  other 
evidence.  It  is  true  that  it  is  found  that  the  water  passes  on 
to  the  plaintiff's  lot  from  the  Gary  lot  substantially  in  a  body. 
But  this  finding  is  made  in  connection  with  another  finding, 
that  the  water  now  passes  over  the  surface  of  the  Gary  lot  at 
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die  lowest  pointy  before  reachiog  the  plaintiff's  lot.  The 
defendant  is  not  responsible  for  the  manner  in  which  tlie 
water  flows  over  the  plaintiiFs  lot^  unless  it  is  attributable  to 
some  act  of  the  defendant.  This  question  was  controverted 
on  the  triaL 

"The  Gary  sewer  which  connected  with  the  sluice  was 
closed  in  1879.  It  is  found  that  since  that  time  no  water  has 
passed  through  it,  and  the  water  which  now  reaches  the 
plaintiffs  lot,  first  passes  through  the  sluice  across  the  road  to 
the  east  side  thereof,  where  it  is  interrupted  by  the  wall  or 
face  of  the  closed  Gary  sewer,  and  escapes  by  '  welling  up ' 
through  the  sewer  plate  or  grade,  and  thence  passes  over  the 
surface  of  the  Gary  lot  and  on  to  the  lot  of  the  plaintiff. 
The  construction  of  the  sluice  probably  facilitates  the  passage 
of  the  water  from  the  roadway,  but  it  was  not  shown,  or  at 
least  it  was  not  shown  by  uncontradicted  evidence,  that  the 
<5onstruction  of  the  sluice,  or  the  manner  in  which  the  water 
was  discharged  from  it,  affected  materially  the  flow  across 
the  plaintiffs  lot,  from  what  it  originally  was  before  the 
sluice  was  oonstracted. 

"  It  is  claimed  that  the  excavations  in  the  street  and  adjacent 
lots,  made  by  the  State  in  1862  for  canal  purposes,  changed 
to  some  extent  the  direction  of  the  drainage,  and  that  the  vil- 
lage had  no  right  afterward,  by  turnpiking  the  street,  to  alter 
to  the  prejudice  of  the  plaintiffs  lot,  the  surface  of  this  *  new 
earth '  created  by  the  canal  authorities,  and  that  in  determin- 
ing the  rights  of  the  parties  this  new  condition  must  be 
regarded  in  the  same  way  as  though  it  was  the  original  and 
natural  condition  of  the  land.  It  is  a  sufiiciant  answer  to  this 
claim  that  there  is  no  satisfactory  evidence  that  the  act  of 
the  defendant  in  restoring  the  highway,  made  any  substantial 
change  in  the  direction  or  volume  of  the  surface  water, 
unfavorable  to  the  plaintiff.  But,  at  all  events,  we  are  of 
opinion  that  if  the  defendant,  in  improving  the  highway,  did 
not  increase  the  flow  of  surface  water  on  the  plaintiff's  lot 
beyond  what  it  was  prior  to  the  excavation,  they  committed 
no  wrong  to  the  plaintiff. 

**  Our  conclusion,  after  a  careful  examination  of  the  case,  is 
adverse  to  the  General  Term.     The  General  Term  reversed 
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the  judgment  of  the  referee  on  the  ground  that  the  facts 
found  by  him  showed  an  actionable  injury,  within  the  case  of 
Noona/n,  v.  Ckty  of  Albany  {supra).  We  differ  with  the 
General  Term  on  the  merits,  simply  as  to  the  construction  of 
the  findings  of  fact  by  the  referee,  which  are  nuraerons  and 
complicated. 

"  We  think  there  are  no  valid  exceptions  to  evidence. 

"  The  order  of  the  General  Term  should,  therefore,  be 
reversed,  and  the  judgment  on  the  report  of  the  referee 
aflSrmed." 

John  H.  White  for  appellant. 

John  Cunneen  for  respondent. 

Andrews,  J.,  reads  for  affirmance. 
All  concur- 
Judgment  affirmed. 


Latham  Y.  Avery,  Appellant,  v.  The  State  of  New  Tobk, 

Kespondent. 

(Argued  March  4, 1887;  decided  April  19,  1887.) 

Cornelius  E.  Stephens  for  apppellant. 

Denis  O^Brien^  Attorney' Oeneral^  for  respondent. 

Agree  to  reverse  award  and  for  a  new  hearing  on  authority 
of  Ileacock  v.  The  State  {ante^  p.  246.) 
All  concur. 
Award  reversed. 


Charles  C.  Blair  et  al.,  Eespondents,  -y.  Patrick  Lynch 
§[g/  Appellant. 

A  payment,  such,  as  will  avert  the  effect  of  the  statute  of  limitationfl  as  a. 
bar,  must  be  a  conscious  and  voluntary  act  on  the  part  of  the  debtor, 
explainable  only  as  a  recognition  and  confession  of  the  existing  liability 

(Argued  March  7.  1887;  decided  April  19.  1887.) 
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Plaintiffs  claimed  to  recover  in  this  action  upon  an  alleged 
yerbal  contract  between  the  parties  by  which  defendant 
agreed  that  if  plaintiffs  would  loan  to  one  J.  A.  S.  Lynch 
$3,500,  taking  as  security  therefor  an  assignment  of  a  bond 
and  mortgage  owned  hy  said  Lynch,  known  as  the  Slattery 
mortgage,  if  the  loan  was  not  repaid  defendant  would  pay  for 
the  mortgage  the  amount  so  advanced,  with  $100  as  com- 
missions y  that  plaintiffs  made  the  loan,  receiving  as  security 
the  bond  and  mortgage  with  an  absolute  assignment  thereof. 

Among  other  defenses  defendant  pleaded  the  statute  of 
limitations,  and  it  was  conceded  the  statute  was  a  bar  unless 
its  effect  was  averted  by  payments. 

Plaintiffs,  for  the  purpose  of  showing  payments,  proved 
that  after  the  notes  so  given  for  the  loan  became  due,  they, 
under  the  direction  of  defendant,  brought  suit  thereon  against 
the  borrower,  obtained  judgment,  issued  execution,  and  by 
means  of  supplementary  proceedings  collected  about  $450. 
Also,  that,  defendant  paid  to  them  $1,800  taking  an  assign- 
ment of  one-half  the  bond  and  mortgage.  The  assignment 
after  a  description  of  the  bond  and  mortgage,  contained  the 
following  provision : 

"For  and  in  consideration  of  $1,800,  this  day  paid  by 
Patrick  Lynch,  the  receipt  of  which  is  hereby  acknowledged. 
We  hereby  sell  and  assign  one-half  of  our  interest  in  the  above 
described  bond  and  mortgage,  and  hereby  agree  with  the  said 
Patrick  Lynch  to  pay  over  to  him  one-half  of  all  moneys  here- 
after collected  upon  said  bond  and  mortgage,  and  said  Patrick 
Lynch  is  the  owner  of  one-half  interest  in  the  said  bond  and 
mortgage,  and  hereby  agrees  to  pay  one-half  of  all  expenses 
incurred  in  the  collection  of  the  same." 

The  court  directed  a  verdict  for  the  plaintiff,  and  defend- 
ant excepted. 

The  following  is  that  portion  of  the  opinion  in  reference  to 
the  plea  of  the  statute  of  ximitations : 

''  The  statute  of  limitations  was  pleaded  as  a  defense,  and 
confessedly  barred  the  right  of  recovery  unless  the  debt  was 
revived  by  a  payment  upon  it.  So  far  as  such,  payment  is 
sought  to  be  deduced  from  the  collection  by  plaintiffs  of  the 
sums  obtained  from  John  O.  S.  Lynch  tlirough  the  pressure 
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of  an  ezamiimtioii  and  an  order  of  the  eonrt,  it  is  quite  dear 
that  the  effort  must  fail  The  eflScacy  of  a  payment  to  av^ 
the  effect  of  the  atatate  as  a  bar  resides  in  the  oonscioiis  and 
volnntaiy  aot  of  the  debtor,  explainable  ofily  as  a  recognition 
and  confessiOL  of  the  existing  liability.  But  here  there  was 
no  act  of  the  defendant.  He  paid  nothing  to  the  plinntifib 
The  man  who  did  pay  was  not  his  agent,  or  acting,  or  author- 
ized to  act  m  his  behalf.  The  payment  which  he  made 
was  on  his  own  debt  to  plaintiffs  and  not  on  defendant's 
contract  with  them.  The  very  existence  of  that  contract  was 
unknown  to  him,  and  the  fact  of  his  payments,  unknown  to 
defendant  until  after  they  were  made.  The  debtor  paying, 
did  so  by  compulsion,  and  not  in  obedience  to  any  direction 
or  request  of  the  defendant.  The  money  paid  never  belonged 
to  the  latter,  but  passed  from  the  ownership  of  John  O.  6. 
Lynch  to  that  of  the  plaintiffs.  Its  transfer  was  in  no  respect 
the  act  of  the  defendant,  and  could  serve  to  indicate  no  pur- 
pose or  intention  of  his.  One  must  go  outside  of  the  act  and 
busy  himself  with  spoken  words  and  debatable  inferenoes, 
changing  its  inherent  and  obvious  cliaracter  before  it  can 
even  be  connected  with  the  defendant,  and  then  it  amounts 
only  to  a  direction  that  plaintiffs  should  collect  from  their 
debtor  a  sum  due  to  them  and,  when  that  remedy  was 
exhausted,  a  promise  that  the  defendant  would  take  the 
security  and  pay  the  balance  remaining  If  those  payments 
operated  to  reduce  the  defendant's  liability  It  was  not  through 
any  act  or  agency  of  his,  and  their  existence  indicates  abso- 
lutely nothing  as  a  recognition  or  admission  on  his  part  They 
were  entirely  consistent  with  a  denial  by  him  of  any  liability 
whatever  and  with  an  utter  repudiation  of  the  alleged  con- 
tract They  might  equally  have  been  made  if  plaintiffs  had 
hcxd  the  claim  in  their  own  right,  havmg  no  recourse  against 
the  defendant,  and  so  open  to  a  complete  explanation  in  no 
manner  dependent  upon  any  purpose  or  intention  of  hia.  We 
should  infringe  a  very  wise  and  valuable  rule  of  evidence  if 
we  gave  to  tl»  act  of  John  O  IS.  Lynch  a  constructive  effect 
amounting .  to  recognition  of  a  contract  by  the  defendant 
the  existence  of  which  he  could,  nevertheless,  consistently 
dispute 
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^^Tbe  other  payment  relied  upon  was  that  of  $1^800.  in 
exchange  for  wliieli  the  pkdntifis  executed  and  delivered  to 
the  defendant  an  assigQinent  of  one-half  of  the  Slatterj  mort* 
gage.  The  consideration  for  this  payment  was  expressed  in 
writing  by  the  parties  concerned,  and  the  terms  of  that 
instrument,  so  far  from  piirportiog  a  payment  upon  the  eou- 
tract  pleaded,  are  on  their  face  and  without  explanation 
inconsistent  with  the  existence  of  that  contract 

''  The  writing  expresses  that  the  payment  was  made  upon 
a  contract  of  purchase  and  in  full  discharge  of  that  contract. 
It  not  only  fails  to  admit  that  something  more  might  be  due 
or  become  dne,  but  negatives  any  such  inference.  It  speaks 
of  the  mortgage  as  being  the  property  of  the  plaintifib,  and 
involves  the  concession  that  only  one-half  of  it  became  the 
property  of  the  defendant,  and  that  by  a  purchase  then  and 
there  made.  Stopping  with  tlie  written  paper  the  conclusion 
18  irresistible  that  the  $1,800  was  paid  upon  a  contract  of 
purchase  made  at  its  date,  and  not  upon  a  broader  one  already 
existing.  £ut  the  plaintifis  ofier  an  explanation.  Having 
^oved  a  previous  agreement,  by  the  terms  of  which  they 
were  to  obtain  the  mortgage  for  defendant,  and  hold  and 
enforce  the  legal  title  for  his  benefit,  looking  to  him  for 
direction  and  for  the  reimbursement  of  their  unpaid  advances, 
they  further  testify  that  the  $1,800  was  one-half  of  the 
$3,600  which  that  contract  called  ior^  and  that  after  such 
payment  they  demanded  of  defendant  the  balance  remaining 
due,  which  he  promised  to  pay.  They  then  argue  that  the 
assignment  made  was  a  transfer  of  the  legal  title  pro  tanio 
for  the  protection  of  the  defendant,  and  that  both  the  assign- 
ment and  the  payment  made  were  consistent  with  the  contract 
of  agency  aFeged  and  were  steps  in  furtherance  and  in  execu- 
tion of  that  principal  contract.  By  that  process  they  seek  to  show 
that  the  payment  of  $1,800  was  made  and  accepted  upon  the 
contract  pleaded.  The  question  is  not  without  its  difficulties. 
It  cannot  be  decided  in  favor  of  plaintifb  as  a  pure  question 
of  law.  The  most  that  they  can  reasonably  claim  is  that  it 
raised  a  question  of  fact,  or  a  mixed  question  of  law  and  fact. 
Adhering  to  the  assumption  upon  which  our  reasoning  has 
been  founded,  that  the  contract  of  agency  was  proved  beyond 
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contradiction  and  to  be  taken  as  a  conceded  fact,  we  have  a 
case  in  wliicli  two  contracts  have  been  proved,  upon  either  of 
which  the  $1,800  might  have  been  intended  to  applj  and 
npon  one  or  both  of  which  it  must  have  been  applied.  The 
writing  indicates  one  application ;  the  conversations  another. 
It  does  not  solve  this  difficulty  to  say  that  the  assignment  was 
but  an  incident  in  the  execution  of  the  principal  contract,  for 
the  defendant  may  have  intended  not  to  recognize  or  admit  it 
by  a  payment  upon  it,  and  for  that  very  reason  have  made  a 
special  contract  of  purchase  upon  which  alone  his  money 
should  bo  applied  and  which  only  he  would  recognize.  The 
facts  proved  admit  of  conflicting  inferences  and  it  seems  to 
us,  therefore,  that  the  question  whether  the  payment  made 
in  form  upon  the  contract  of  purchase  was  also  made  and 
accepted  upon  the  contract  of  agency  within  the  intent  of 
the  parties  was  a  question  which,  under  proper  directions  from 
the  court,  should  have  been  submitted  to  the  jury.  The 
defendant  asked  to  go  to  the  jury  upon  all  the  evidence  in 
the  case  as  to  such  matters  as  the  court  should  direct,  but  the 
request  was  refused,  the  court  holding  that  there  were  no 
questions  of  fact  and  directing  a  verdict  for  plaintiffs.  To 
this  there  was  an  exception  which  we  think  points  out  error.*' 

Louis  Mc/reJuM  for  appellants. 

WUliam  G.  Tracy  for  respondent. 

Finch,  J.  reads  for  reversal  and  new  trial. 
All  concur,  except  Euoeb,  CIi.  J.,  not  sitting. 
Judgment  reversed 


Samubl  W  Nash,  Respondent,  v.  The  Manufactubbbs  aito 
Tbadbbs'  Bane,  Appellant. 

This  appeal  presented  the  same  questions,  and  was  argued 
and  decided  with  Noah  v.  Whitens  Bank  of  Bvjffalo  {antCy 
p.  243.) 
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luKS  Collins,  Appellant,  v.  Thb  Statb  of  Nbw  Yobk^ 

Respondent. 

(Argued  March  9,  1887;  decided  April  19,1887,) 

This  case  presented  the  6ame  questions,  and  was  argued 
and  decided  with  Seacock  v.  The  Staie  {anUy  p.  246.) 


Peter  J.  Sand,  Aopellant,  u  Tab  Statb  of  New  Yobk, 

Respondent. 

<Argaed  March  9,  1887;  decided  April  19,  1887.) 

Leoi  H.  Brovm  for  appellant. 

Denis  O^Brieny  Attorney-General^  for  respondent. 

Agree  to  aflten :  no  opinion. 
All  concur. 
Award  aflBrmed. 


Evan  Jones,  Appellant,  v.  Henry  MoCaddot,  Jr.,  Respondent, 

(Argaed  March  14,  1887;  decided  April  19, 1887. 

Ka;thanid  G.  Moak  for  appellant. 

Jacob  F.  Miller  for  respondent. 

Agree  to  affirm ;  no  ooinion. 
All  concur. 
Judgment  affirmed. 


Thomas  W.  Harris,  as  Assignee,  etc.,  Appellant,  v.  Layinia 
Taylor,  Impleaded,  etc..  Respondent 

(Argaed  March  14, 1887;  decided  April  19,  1887.) 
SicKFxs— YoL.  LX.        n 
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Echjoard  S.  H<Uch  for  appellant. 

Jcmah  T.  Marean  for  respond^il 

Agree  to  affirm  ;  no  opinion* 
All  concur. 
Judgment  affirmed. 


William  F.  Bbidgb,  Appellant,  v.  Geobgb  H.  Pankiman^ 

Beepondent. 

(Argued  March  16,  1887;  decided  April  19,  1887.) 

This  action  was  brought  to  recover  back  the  purchase- 
money  paid  for  certain  shares  of  stock,  which  purchase  was 
induced  by  false  representations  on  the  part  of  defendant 
The  court  hold  that  the  real  controversy  here  ^^  revolves  about 
the  inquiry,  whether  plaintiff  did  in  fact  rescind  by  tenderiDg 
back,  without  condition,  the  stock  received,  or  whether,  on  the 
contrary  he  used  that  stock  and  its  transfer  to  the  defend- 
ant as  a  new  consideration  for  a  new  contract;"  that  as  this  was 
a  question  of  fact  which  had  been  determined  adversely  to 
plaintiff  upon  evidence  justifying  the  finding,  it  was  condusive. 

WilUam  O.  Eolbrook  for  appellant 

Joseph  H.  ChocOs  for  respondent. 

Finch,  J.,  reads  for  affirmance,  with  costs. 
All  concur. 
Judgment  affirmed. 


Thb  Pboplb  ex  rel.  Dennis  Lauohlin,  v.  Thb  Fibb  Com- 
sassioNEB  OF  THB  CnT  ov  Bbooklyh. 

(Argued  March  17, 1887;  decided  April  19,  1887.) 

Esek  Cavoen  for  appellant, 

WiUiam  T.  Gilbert  for  respondent. 
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Agree  to  affirm ;  no  opinion. 
All  eoDcor. 
Judgment  affirmed. 


Susannah  L.  Borland^  as  Administratrix,  etc,  Appellant,  v. 
Th8  Mayob,  Aldebmsn  and  Comsconaltt  of  the  Oitt  of 
New  York  et  al.,  Respondents. 

(AiiB^ued  Mardi  17, 1887   decided  April  19, 1837.) 

Culver  dk  Betts  for  appellanL 

D.  J.  Dean  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur 
Judgment  affirmed. 


Abthub  Quinn,  Respondent,  v.  The  Long  Isi^and  Railroad 
Company,  Appellant. 

(Argued  March  21,  1887,  decided  April  19, 1887.) 

Edward  S.  Spragvs  for  appellant. 

William  O.  Cooke  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


James  P.   Conner  et  aL^  Executors,  etc.,  Appellants,  v. 
Kabun  J.  Kbbse  et  al.,  Respondents. 

Ifhere  a  material  aTerment  of  a  oompIaiBt  U  admitted  by  tbeaiwrwer  and 
■ought  to  he  arofided  by  allegatioDs  of  new  matter,  the  affirmatiye  of 
the  isaue  is  with  the  defendant,  and  to  sustain  the  defense  he  must 
prove  his  allegations;  if  he  faUs  so  to  do.  the  avennent  of  the  complaint 
stands  admitted. 

(Argued  March  91,  1887.  decided  April  19, 1887  ) 
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Thb  following  18  the  opinion  in  this  action  * 

"  This  action  was  brought  by  William  0  Conner,  sheriff 
of  the  county  of  New  York,  in  his  lifetime,  against  one  of 
his  deputies  and  the  sureties  of  such  deputy  on  his  official 
bond  given  to  the  sheriff  The  sheriff  having  died,  the 
action  has  been  continued  in  the  name  of  his  executors 

"  The  condition  of  the  bond  was  such  as,  among  other  things, 
to  render  the  sureties  of  the  deputy  liable  for  any  damage 
the  sheriff  should  sustain  by  reason  of  any  false  return  which 
the  deputy  might  make  to  any  process  delivered  to  him  for 
execution.  The  breach  alleged  was,  in  substance,  that  an 
execution  in  an  action  of  replevin,  for  the  return  of  the 
replevied  chattels  to  the  defendant,  was  issued  to  the  sheriff 
and  by  him  delivered  to  his  deputy,  Keese,  for  enforcement, 
and  that  the  deputy  made  a  false  return  to  said  execution  that 
the  chattels  could  not  be  found,  by  reason  of  which  false 
return  judgment  had  been  recovered  against  the  sheriff, 
which  he  had  paid  with  costs,  etc. 

"  On  the  trial  the  plaintiffs  proved  the  issuing  of  the  exe- 
cution. Its  delivery  to  the  deputy  Keese  was  admitted.  The 
return  that  the  chattels  could  not  be  found,  etc.,  signed  with  the 
name  of  the  sheriff,  and  the  recovery  of  judgment  against  the 
sheriff  for  the  falsity  of  this  return  were  also  proved.  For  the 
purpose  of  binding  the  deputy  and  his  sureties  by  this  judgment 
it  was  shown  that  he  was  a  witness  on  the  trial  of  the  action 
against  the  sheriff  for  the  false  return,  and  also,  that  by  the 
express  terms  of  the  bond  they  waived  notice  of  any  action 
brought  against  the  sheriff  for  any  misfeasance  or  non-feasance 
on  the  part  of  the  deputy,  and  covenanted  that  a  recovery 
against  the  sheriff  in  any  such  action  should  be  conclusive 
evidence  of  their  liability  for  the  full  amount  recovered. 

"  There  remained  but  one  link  to  be  supplied  in  the  chain 
of  facts  necessary  to  establish  the  liability  of  the  defendants. 
That  was  that  the  return,  for  the  falsity  of  which  the  sheriff 
had  been  compelled  to  pay  damages  and  costs  had  been 
made  by  the  deputy,  or  on  his  report  to  the  sheriff  or  under 
sheriff. 

"  That  essential  fact  was  not  established  by  the  evidence 
adduced  on  the  trial  of  this  action,  and  on  that  ground  the 
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plaintiffs  were  nonsuited  A^to  the  defendant  Johnstone, 
the  nonsuit  was  clearly  right,  for  by  his  answer  he  put  in  issue 
all  the  facts  alleged  in  the  complaint  bearing  upon  that  ques- 
tion. The  opinions  of  the  majority  of  the  General  Term  are 
clearly  right  so  far  as  that  defendant  is  concerned.  But  as  to 
the  defendants  Campbell  and  Keese  the  case  is  different.  By 
their  answers  they  expressly  admitted  that  the  return  was 
made  by  the  deputy  Keese.  The  complaint  alleges  that  Keese 
made  the  return,  and  that  it  was  false,  by  reason  whereof  the 
sheriff  was  made  liable.  The  answer  of  defendant  Campbell, 
after  admitting  the  formal  allegations  of  the  complaint,  setting 
forth  that  the  plaintiff  was  sheriff ;  that  he  appointed  Keese 
one  of  his  deputies ;  the  execution  of  the  bond  sued  upon,  and 
the  waiver  of  notice  therein  contained;  denied  the  other 
allegations  of  the  complaint  only  so  far  as  not  thereafter 
specifically  admitted,  qualified  or  denied,  and  then  proceeded 
to  aver  that  the  deputy  Keese  was  willing  and  desirous  faith- 
fully to  execute  the  process  confided  to  him  for  execution,  but 
that  a  thh-d  party  claimed  title  to  the  property  and  was  in 
possession  thereof,  and  that  he  made  the  return  for  which  the 
sheriff  was  sued,  under  instrmctions  from  the  under-sheriff  to 
consult  the  counsel  of  the  sheriff  and  to  follow  their 
advice  in  respect  to  levying  upon  the  property ;  that  such 
counsel  having  advised  him  not  to  execute  the  writ,  bnt  to 
make  return  that  he  could  not  find  the  property,  he  did  make 
such  return  contrary  to  his  own  judgment,  but  under  the 
express  direction  of  tho  sheriff  through  his  counsel.  The 
answer  of  the  defendant  Keese  was  to  the  same  effect,  though 
less  particular  and  explicit  in  detail. 

"  Of  course,  if  the  matters  thus  set  up  in  defense  had  been 
proved,  they  would  have  afforded  a  complete  justification  for 
the  action  of  the  deputy,  and  would  have  absolved  him  and 
his  sureties  from  any  charge  of  misconduct  which  could  have 
rendered  them  liable  upon  the  bond.  But  no  such  proof  was 
given  or  offered,  and  the  defendants,  on  the  trial  of  this  action, 
rested  their  defense  solely  and  singly  upon  the  point  that  it 
had  not  been  proved  that  the  deputy  made  the  return  which 
was  found  to  have  been  false,  and  on  that  sole  ground  the 
General  Term  sustained  the  nonsuit. 
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'^  We  do  not  think  that,  as  to  the  defeadants  Oampbell  and 
Ejeese«  that  fact  was  in  issue,  and  that  the  counsel  for  the 
appellants  is  right  in  his  contention  that  it  was  admitted  by 
the  pleadings.  The  answers  of  those  defendants  were  in  con- 
fession and  avoidance,  as  would  have  been  said  of  a  like  plead- 
ing under  the  common  law  system,  and  should  be  held  now,  so 
far  as  the  sabstance  is  concerned.  They  admitted  that  the 
deputy  made  the  return  which  rendered  the  sheriff  liable,  but 
set  up  as  a  jastification  that  they  did  so  pursuant  to  the  direc- 
tion of  the  sheriff  himself,  through  his  authorized  agents.  The 
affirmative  of  that  issue  was  with  them,  and  to  sustain  their 
defense,  it  was  necessary  that  they  should  prove  their  alle^- 
tion.  If  they  failed  to  do  so  the  averment  of  the  complaint 
stood  admitted. 

"  The  case  is  devoid  of  any  evidence  throwing  light  upon 
the  merits  of  the  case,  and  we  must  decide  it  on  the  record 

"  The  judgment  should  be  affirmed,  with  costs,  as  to  the 
defendant  Johnstone,  and  reversed  as  to  the  defendants  Camp- 
bell and  Keese,  and  a  new  trial  ordered  as  to  them,  with  costs 
to  abide  the  event." 

Henry  Thompaan  for  appellants. 

George  W,  Stephens  for  respondents. 

E.APALLO,  J.  reads  for  affirmance  as  to  defendant  John- 
stone, and  for  reversal  as  to  defendants  Oampbell  and  Keese, 
and  a  new  trial  ordered  as  to  them. 

All  concur. 

Judgment  accordingly. 


Alexandkr  M.   Lowby,   Respondent,  v,  Thb  Lanoashikb 
Inburakob  Company,  Appellant. 

(Submitted  March  21,  1887;  decided  April  19,  1887.) 

Satterlee  <&  Yeoman  for  appellant. 

A.  Hazeltine  for  respondent. 
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Agree    to  affirm  order  and    for  judgment    absolute  on 
fitipnlation.     No  opinion. 
All  concur. 
Judgment  accordingly. 


Maby  Gbowtagb,  Respondent,  v.  Joseph  Yoek,  Appellant. 

(Submitted  March  21, 1887;  decided  April  19, 1887.) 

Jerry  A,  Wemberff  for  appellant. 

/I  P.  Bellamy  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Ida  S.  Bush,  Respondent,  v..  William  B.  Post,  as  Executor, 
etc.,  Appellant. 

(Argued  March  21,  1887;  decided  April  19,  1887.) 

Calvin  D.  Van  Name  for  appellant. 

Benjamin  Patterson  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Fbed  Gaylobd,  an  Infant,  etc.,  Respondent,  v.  The  Stra- 

CUSB,  BiNGHAMTON  AND   NbW  YoBK    RaILBOAD    CoMPAlTT, 

Appellant. 
(Argued  March  22. 1887;  decided  April  19, 1887.) 
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Louis  MarahaU  for  appellant. 

H,  H.  Duell  for  respondent. 

Agree  to  aflBrm ;  no  opinion. 
All  conenr. 
Judgment  affirmed 


Ellen  Reaedon,  an  Infant,  etc.,  Appellant,  "o.  The  New 
York  Consolidated  Oaed  Company,  Respondent, 

(Argued  March  22.  1887,  decided  April  19,  1887 ) 

John  D.  Townsend  for  appellant. 

Oeorge  Zabriskte  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion 
All  concur. 
Appeal  dismissed. 


I06b648f    Cblbistoph  Schwinoee,  Respondent,  v>  Alonzo  B.  Ratmoni> 
^^  m  et  al.,  Appellants 

The  General  Tenn  has  power  to  set  aside  a  verdict  as  contrary  to  evi* 
dence,  but  this  court  can  consider  no  objection  which  is  not  based  upon 
some  exception  taken  on  the  trial 

Where,  therefore,  there  was  no  motion  for  a  nonsuit,  or  for  the  direction 
of  a  verdict,  and  no  exception  which  presents  the  question  as  to  whether 
there  was  sufficient  evidence  to  sustain  the  verdict,  however  unjust  the 
verdict  may  be  on  the  facts  appearing  in  the  case,  this  court  is  powerless 
to  give  any  relief 

The  question  as  to  whether  property  earned  upon  the  deck  of  a  canal 
b'jat  is  properly  covered  so  as  to  protect  it  from  ram,  is  not  properly  a 
subject  of  expert  testimony,  the  facts  should  be  presented  to  the  juij 
and  the  question  left  to  them  for  determination 

(Argued  March  29, 1887,  decided  April  19,  1887.) 

The  following  is  the  opinion  in  this  action  ; 
"  This  action  was  brought  by  the  plaintiff  to  recover  hift 
freight  for  transportation  of  two  hundred  barrels  of  beans  on 
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a  canal-boat,  from  Albion  and  Brockport  to  New  York  city. 
The  iefendanta  ille^e,  by  way  of  counter-claim,  that  the 
beans  were  transported  in  such  a  careless  and  negligent  man- 
ner that  they  became  wet  and  in  consequence  thereof  sprouted . 
and  were  greatly  damaged  Upon  the  trial  the  plaintiff  gave 
evidence  tending  to  show  tliat  the  contract  was  to  carry  the 
beans  on  the  deck  of  his  boat,  and  that  he  was  n,ot  to  bo 
responsible  for  any  damage  to  them  from  moisture,  but  that 
he  was  to  furnish  lumber  sufficient  to  cover  them  and  that 
the  defendants  were  to  cover  them  with  the  lumber  thus  fur- 
nished. The  plaintiff  claimed  and  gave  some  evidence  tend^ 
ing  to  show  that  he  furnished  the  lumber  in  pursuance  of 
this  agreements  On  the  part  of  the  defendants  they  gave 
evidence  tending  to  show  that  there  was  no  agreement  that 
the  plaintiff  should  be  exempt  from  any  responsibility  as 
carrier ;  that  he  was  to  furnish  lumber  to  cover  the  beans 
and  that  they  were  to  give  directions  to  the  captain  of  the 
boat  as  to  covering  them  with  the  lumber  ,  that  the  plaintiff 
failed  to  furnish  lumber  for  that  purpose,  and  that  the  boat 
entered  upon  its  voyage  without  any  covering  upon  the  beans, 
and  that  in  consequence  thereof  they  became  wet  and  were 
greatly  damaged. 

"  As  to  what  the  contract '  really  was  between  the  parties 
there  was  a  fair  conflict  in  the  evidence,  but  tncre  was  a 
great  preponderance  of  evidence  that  the  plaintiff  did  not 
furnish  lumber  to  cover  the  beans,  and  that  he  failed  in  that 
respect  to  keep  his  contract  There  was  no  motion,  however, 
to  non-suit  the  plaintiff  at  the  trial,  or  for  the  direction  of  a 
verdict,  and  no  exception  which  brings  to  us  the  question 
whether  there  was  sufficient  evidence  to  sustain  the  verdict 
of  the  jury.  The  court  below  had  the  power  to  set  aside  the 
verdict  as  contrary  to  the  evidence  without  any  exception,  but 
in  this  court  we  can  consider  no  objection  which  is  not  based 
upon  some  exception  takon  at  the  trial,  and  the  appeal  to 
this  court  from  the  order  denying  defendants'  motion  for  a 
new  trial  brings  here  only  questions  of  law  based  upon  excep- 
tions taken  at  the  trial.  Therefore,  however  unjust  this 
verdict  may  be,  upon  the  facts  appearing  in  the  case,  we  are 
powerless  on  that  account  to  give  the  defendant  any  relief. 
SiCKELS.  — YoL  LX.     '     82 
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"  The  record  contains  but  one  exception  taken  by  the  defend- 
ant during  the  progress  of  the  trial  before  the  submission  of 
the  case  to  the  jury.  While  one  of  the  defendants  was  testi- 
fying as  a  witness  he  stated  that  he  had  heard  the  testimony 
of  the  captain  of  the  boat  as  to  the  manner  in  which  he 
covered  the  beans ;  that  he  was  acquainted  with  the  manner 
of  covering  deck  loads  and  had  been  for  fifteen  or  twenty 
years ;  that  he  had  been  a  shipper  on  the  canal  for  sixteen  or 
eighteen  years,  and  that  the  defendant's  warehouse  was  on 
the  canal.  He  was  then  asked  this  question,  ^"What  is  a 
proper  and  proof  way  of  covering  deck  loads  ? '  To  thia  there 
was  objection  on  the  part  of  the  plaintiff,  and  then  this 
question  was  ajgked,  ^I  will  ask  if  loose  boards  on  barrels 
tiered  in  the  manner  mentioned  by  the  witness  Jacobs,  loosely 
lapping  one  on  the  other  in  that  way,  lengthwise  with  the 
boat,  if  that  will  protect  deck  freight  from  rain  ? '  To  this 
plaintiffs  counsel  objected  and  the  objection  was  sustained 
and  defendants'  counsel  excepted.  "We  think  the  question 
was  properly  excluded.  "Whether  the  barrels  were  properly 
covered  by  the  captain  so  as  to  protect  them  from  rain  was 
not  properly  a  subject  of  expert  evidence.  The  facts  were 
proved,  and  from  them  the  jury  were  to  determine  whether 
the  covering  was  sufficient  It  was  not  difficult  to  place  all 
the  facts  before  the  jury,  and  from  them  they  must  be  supposed 
to  have  had  sufficient  skill  and  knowledge,  dealing  with 
elements  with  which  all  men  are  adequately  informed,  to 
determine  whether  the  barrels  were  properly  covered  for 
protection  against  rain. 

"  The  only  other  exception  which  requires  any  notice  what- 
ever is  that  taken  to  the  refusal  of  the  judge  to  charge,  as 
requested  by  the  defendants,  as  follows :  *  If  they  find  from 
the  evidence  that  it  was  a  part  of  the  contract  of  affreight- 
ment tliat  defendants  should  perform  or  help  perform  the 
labor  of  covering  the  goods  with  lumber  to  be  furnished  by 
the  plaintiff,  and  that  he  would  not  be  responsible  for  the 
manner  in  which  such  labor  would  be  done,  nor  for  protection 
of  the  goods  by  such  cover  from  the  elements,  and  did  furnish 
the  lumber,  yet  that  the  defendants  were  entitled  to  a  reason- 
able opportunity  for  performance  after  the  production  of  the 
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lumber,  and  the  pi'oper  arrangoinent  of  the  goods  on  the  deck 
to  receive  the  cover;  aud  if  the  captain  departed  with  the 
goods  from  Albion  or  Brockport  without  a  proper  cover,  or 
the  defendants  eonseut  that  they  miglit  go  uncovered  and 
without  giving  the  defendants  such  opportunity,  the  plaintiff 
waived  performance  by  defendants  in  that  respect,  and  was 
bound  to  care  for  the  goods  as  tliongh  no  special  contract  had 
been  made.'  In  reply  to  this  request  the  court  said :  '  It  is 
unnecessary,  I  think,  as  my  charge  covers  it.'  This  was  a 
clear  intimation  to  the  jury  that  the  request  was  proper  and 
we  think  the  charge  did  substantially  cover  it  The  court 
had  charged  the  jury  as  follows :  ^  If  you  find  that  the  prop- 
erty should  be  carried  upon  the  deck,  and  further,  the  agree- 
ment was  that  the  plaintiff  should  furnish  the  lumber  and  the 
defendants  should  themselves  place  the  lumber  on  the  beans 
and  cover  them,  then,  if  the  captain  furnished  the  lumber 
and  they  omitted  to  use  it  and  cover  the  beans,  when  they 
had  an  opportunity,  then  they  cannot  recover,  and  that  involves 
the  proposition  that  the  captain  did  furnish  lumber  either  at 
Albion  or  Brockport,  for  it  was  not  contemplated  that  the 
defendants  should  at  any  other  place  adjust  the  lumber.  If 
you  find  it  was  the  agreement  that  the  plaintiff  was  to  furnish, 
and  that  the  defendants  were  to  advise  the  captain  bow  to  use 
it  and  cover  and  protect  the  property,  and  the  lumber  was 
furnished  and  they  gave  instructions  to  the  captain,  then  they 
did  all  their  duty,  and  the  plaintiff  was  liable  to  tliem  for  the 
damages  which  might  have  occurred,  the  plaintiff  himself 
assuming  the  risk  that  he  would  protect  and  preserve  the 
property,  and  if  he  didn't  furnish  the  lumber  at  all,  then  they 
were  under  no  obligation  to  adjust  it.' 

"It  may  however  be  said  that  there  was  really  no  con- 
troversy at  the  trial,  that  the  defendants  had  opportunity  to 
cover  the  beans  provided  the  lumber  was  furnished  by  the 
plaintiff.  The  contention  of  the  plaintiff  was  that  he  fur- 
nished the  lumber,  and  that  of  the  defendants  was  that  no 
lumber  was  furnished,  although  they  repeatedly  requested 
that  it  should  be.  And,  therefore,  they  are  not  in  a  position 
to  contend  that  they  had  no  opportunity  to  use  the  lumber. 
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"The  principles  controlling  this  case  were,  in  the  mam,  set- 
tled when  it  was  here  before  (83  N.  Y.  192),  and  nothing 
further  needs  to  be  written  now. 

"  The  judgment  should  be  affirmed,  with  costs." 

D.  C,  Hyde  for  appellant. 

George  M,  Oagoodhy  for  respondent. 

Eabl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Emma.  A.  Fish,  Appellant,  v.  Martin  F.  Liksley,  as  Sherifl^ 
etc.,  Kespondent. 

(Argued  March  24, 1887;  decided  April  19,  1887.) 

George  W.  I>aggett  for  appellant. 

Jaines  Wood  for  respondent. 

Agree  to  affirm  order,  and  for  judgment  absolute  against 
plaintiff  on  stipulation ;  no  opinion. 
All  concur. 
Judgment  accordingly. 


John  F.  Henry  et  al.,  Appellants,  t\  Edwin  J.  Dunnino,  Jr., 

Respondent. 

(Argued  March  24,  1887,  decided  April  19. 1887  ) 

J%omdike  Scmnd/^rs  for  appellants 

M  W  Divine  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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'^ 

EsNEST     LuDwio,    Respondent,    v.    Louts    C.     Gillespie, 

Appellant. 

Where  a  contract,  not  under  seal,  is  made  with  an  agent  in  his  own  name, 
for  an  undisclosed  principal,  whether  he  describes  himself  as  agent  or 
not,  either  the  agent  or  principal  may  sue  upon  it. 

(Submitted  March  24,  1887;  decided  April  19,  1887.) 

The  following  is  the  mem.  of  opinion  herein  :  • 
"  The  action  was  to  recover  $22,251.60,  as  the  price  of 
certain  bitumen  theretofore  sold  and  delivered  by  the  plaintiff 
to  the  defendant.  Besides  a  general  denial,  the  answer  set 
np  that  the  bitumen  was  sold  and  delivered  by  the  plaintiff, 
not  on  his  own  account,  "  but  as  known  agent  for  the  firm  of 
Aries,  Dufonr  &  Co.,  his  disclosed  principals  under  a  special 
contract  in  writing,  and  without  authority  to  receive  the  pro- 
ceeds of  such  sales,"  and  upon  this  defense  the  defendant 
upon  trial  of  the  issues  before  a  referee,  asked  a  dismissal  of 
the  complaint.  His  request  was  denied  and  judgment  went 
against  him,  both  upon  the  report  of  the  referee  and  at  the 
General  Term. 

"  The  principal  point  made  in  his  behalf  upon  this  appeal  is 
that  the  action  was  improperly  brought  by  the  plaintiff  in  his 
own  name.  It  appeared  that  tlie  contract  was  negotiated  by 
one  Clarke,  a  broker,  who  in  that  character  made  and  signed 
a  writing  which,  so  far  as  is  material,  was  in  these  words : 
*New  York,  April  25,  1882.— Sold  for  account  of  Mr.  E. 
Ludwig,  Agt.,  to  Mr.  L.  C.  Gillespie,  four  thousand  (4,000) 
eases  Syrian  bitumen,'  etc.  A  time  for  delivery  was  specified 
and  the  price  declared  '  payable  thirty  days  from  each  deliv- 
ery.' This  contract  was  assented  to  by  both  parties,  and  the 
referee  finds  that  *  there  was  no  proof  that  the  name  of  Aries, 
Dufour  &  Co.  was  disclosed  or  mentioned  as  the  principal  of 
the  plaintiff  in  the  negotiations  for  the  sale^  nor  at  any  time 
before  this  conti*act  had  been  executed  and  delivered ;  but  he 
also  finds  that  at  the  time  of  making  it  the  ^nlaintiff  was  in 
fact  the  agent  of  Aries,  Dufour  &  Co.,  of  Marseilles,  France, 
for  the  sale  of  imported  goods,'  and  that  the  bitumen  was 
sold  and  delivered  by  him,  not  on  his  own  account,  but  for 
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and  on  •.ccoant  of  Aries,  Dufour  &  Co.,  and  as  their  agent 

^^  The  evidence  sustains  these  findings,  and  the  case  is  tiios 
brought  within  the  well  established  rule  of  law  that  when  a 
contract  not  under  seal  is  made  with  an  agent  in  his  own  name 
for  an  undisclosed  principal,  whether  he  describes  himself  to 
be  an  agent  or  not,  either  the  agent  or  principal  may  sue 
upon  it.  {ConsiderarU  v.  Brisbane^  22  N,  Y.  889 ;  Schaefer 
V.  Emkd,  75  id.  378.) 

'^  The  defendant  has  received  the  tlung  bargained  for  and 
a  recovery  by  the  plaintiff  and  payment  of  the  judgment 
will  be  a  complete  protection  to  the  defendant  against  any 
claim  of  the  principal  arising  upon  the  contract. 

"  The  other  questions  presented  by  the  appellant  relate  to 
rulings  by  the  referee  upon  offers  of  evidence,  and  were 
properly  held  by  the  General  Term  to  be  without  merit 

"  The  "'udgment  should  be  affirmed." 

WHUam  JEKldreth  Fidd  ior  appellant 

M.  Wi  Divine  for'respondent 

Danfobth,  ti.,  reads  for  affirmance. 
,  All  concur. 
Judgment  affirmed. 


Walteb  Jenneby,  Bespondent,  v.  Aabon  B.  OLHSTSADet  al.. 

Appellants. 

(Argued  March  24, 1887;  decided  April  10,  1887.) 

JUatthew  Hale  and  Edward  Fitch  BvUard  tor  appellants. 

Edgar  T.  Brackett  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Buqsb,  Gh.  J.,  not  votings  and  Piox* 
BAX,  J.,  taking  no  part. 
Judgment  affirmed. 
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Edwabd  MADDior,  ReBpondent,  v.  Oharleb  6.  Bbnbdict, 

Appellant. 

(Submitted  March  24, 1887;  decided  April  10,  1887 ) 

I^.  A.  Matteson  for  appellant. 

Z.  W.  db  L.  L.  Thayer  for  respondent 

A^n*ee  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


FLOBIA.N  FLEGKEifSTKDr,  RespondcDt^  «.  Thb  Dry  Dock, 
East  Bboadway  akd  Batibby  Railboad  Oohpany, 
Appellant. 

A  street  railroad  company  has  not  the  exclusiye  right  to  the  use  of  its 
tracks,  but  simply  a  paramount  right,  and  while  a  person  lawfully 
driving  on  the  tracks  may  not  recklessly,  carelessly  or  willfully  obstruct 
the  passage  of  its  cars,  he  is  not  absolutely  bound  to  keep  off  or  get 
off  the  tracks,  and  if  he  fairly  and  in  a  reasonable  manner,  respecting 
the  paramount  right  of  the  corporation,  is,  without  fault  on  his 
part,  injured  by  carelessness  or  fault  chargeable  to  it,  he  may  maintain 
an  action  for  his  damages. 

(Argued  March  25,  1887;  decided  April  19,  1887.) 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  negligence. 

The  following  is  the  Tnem,,  of  opinion  : 

"  The  evidence  of  the  plaintiff  t^jnded  to  show  that  while 
he  was  engaged  in  tiying  to  remove  his  team  and  wagon  from 
the  track  of  defendant's  road,  one  of  its  drivers  carelessly 
drove  one  of  its  cars  against  him  and  caused  the  injury  of 
which  he  complains.  This  evidence  was  controverted  on  the 
part  of  the  defendant ;  and  hence  there  was  a  question  of  fact 
for  the  jury,  and  their  decision  thereon  is  not  reviewable  here. 

"  The  trial  judge  did  not  err  in  charging  the  jury  that  the 
defendant  did  not  have  the  exclusive  right  to  the  use  of  its 
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tracks,  but  simply  the  paramount  right  Street  railways  have 
the  lawful  right  to  put  their  tracks  in  streets  and  run  their 
cars  thereon.  Their  cars  are  confined  to  the  tracks,  and  can- 
not turn  out  to  avoid  obstacles  thereon.  Hence  they  have 
the  right  of  way  and  persons  lawfully  driving  upon  the  same 
tracks  must  not  recklessly,  carelessly  or  willfully  obstruct  the 
passage  of  their  cars.  But  such  persons  are  not  absolutely 
bound  to  keep  off  or  get  off  from  the  tracks  ;  they  must  fairly 
and  in  a  reasonable  manner  respect  the  paramount  right  of  a 
street  railway ;  and  if  they  do  this,  and  without  any  fault  on 
their  part  they  are  injured  by  carelessness  or  fault  chargeable 
to  the  railway,  the  law  affords  them  a  remedy  by  action  for 


"  The  judgment  should  be  affirmed." 

EdTmind  Randolph  Robinson  for  appellant. 

Stephen  B,  Jacobs  for  respondent. 

Easl,  J.,  reads  for  affirmance. 
Ail  concur. 
Judgment  affirmed. 


The  Lokg  Island  Bank,  Respondent,  v.  Gborqb  A.  Botnton, 

Appellant. 

Where  usury  is  pleaded  as  a  defease  the  usurious  agreement  must  be 
proved  as  laid .  whoever  desires  the  aid  of  the  statutes  against  usury 
through  the  interference  of  the  court,  must  make  out  his  title  to  relief 

114  ail         by  allegations  as  well  as  proof. 

105 "  6561  Tyng  v.  G.  W,  Co.  (58  N.  Y.  808),  distinguished. 


ro5  006] 
114  m 

105    6i 
150  .8641 


(Argued  March  25, 1887;  decided  April  19, 1887.) 

The  following  is  the  mem.  of  opinion  in  this  action : 
"  The  action  was  by  the  plaintiff,  as  indorsee  for  value,  against 
Boynton  as  maker  and  first  indorser  of  a  promissory  note, 
payable  to  his  own  order,  and  one  Tuttle,  as  second  indorser 
The  complaint  alleged  the  indorsement  and  delivery  of  the 
note  by  Eoynton  to  Tuttle,  and  its  indorsement  and  delivery 
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by  Tuttle  to  the  plaiiitifi.  The  defendant  Bojnton,  by  his 
answer,  pnt  in  issue  these  facts.  The  burden  of  proving 
them  was,  of  ooursey  on  the  plaintiff,  and  the  trial  court  did 
not  err  in  refusing  to  give  the  defendant  the  affirmative. 

^^  He  also  set  up  that  the  note  in  suit  had  its  inception  in  a 
corrupt  and  usurious  contract  with  one  F.  for  a  loan  of  money 
for  which  F.  was  to  receive  eight  per  cent  per  annum,  besides 
A  commission  of  one-fourth  per  cent  on  the  face  of  the  note. 
The  evidence  gave  no  color  for  the  defendant's  contention  on 
this  point,  and  the  proof  offered  by  him  was  of  a  contract 
totally  different  from  tliat  stated  in  the  answer.  Such  was 
even  the  defendant's  position  on  the  trial,  bat  to  show  that  the 
plaintiff  was  not  surprised  at  the  variance,  he  offered  in  evi- 
dence papers  on  which  he  had,  on  some  former  occasion, 
unsuccessfully  moved  at  Special  Term  for  leave  to  serve  a 
new  answer,  conforming  to  the  proof  now  offered,  but  in  no 
respect  like  the  present  pleading. 

"  The  usurious  contract  must  be  proved  as  laid,  and  it  was 
not  error  to  hold  that  an  admission  that  it  has  not  been  and 
could  not  be  so  proved,  has  no  tendency  to  defeat  a  cause  of 
action  which  came  to  the  plaintiff  for  full  value  and  without 
notice  of  any  defect. 

"  The  appellant  cites  Tyng  v.  GommercicJ,  Warehcmse.  Com- 
pany (58  N.  Y.  308),  as  against  the  ruling  of  the  trial  court, 
but  in  that  case  no  question  was  made  upon  the  trial  as  to  the 
sufficiency  of  the  pleadings,  or  the  relevancy  of  the  proofs, 
and  it  was  held  that  it  was  within  neither  the  authority  nor 
the  duty  of  an  appellate  court  to  deprive  the  successful  party 
of  his  recovery  on  the  grounds  of  incompleteness  or  imper- 
fection of  his  pleadings.  In  the  case  before  us  not  only  was 
the  objection  taken  on  the  trial,  but  the  trial  judge,  to  over- 
come it,  was  required  to  disregard  the  decision  of  the  Special 
and  General  Terms,  and  grant  indirectly  a  favor  which  those 
courts  had,  upon  formal  application,  denied.  The  statute 
against  usury  is  like  other  statutes  to  be  obeyed,  but  whoever 
desires  its  aid  through  the  interference  of  a  court,  must  make 
out  his  title  to  relief  by  allegations  as  well  as  proof.  This  the 
defendant  failed  to  do.      The  judgment  should  be  affirmed." 

SiCKELS  — ^VoL.  LX.         83 
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ThoTMia  Dwlmgton  for  appellant 

n.  D.  Van  Orden  for  respondent. 

Danfobth,  J.,  reads  for  affirmance. 
AH  concur. 
Judgment  affirmed. 


Oakvillb    Company,   Appellant,  v.   The  Double-Pointkd 
Tack  Company,  Respondent. 

In  an  action  to  reform  a  contract  on  the  ground  of  mistake,  in  case  of 
failure  to  show  the  alleged  mistake,  the  plaintiff  is  not  entitled  to  a 
judicial  construction  of  the  contract  as  it  is;  that  is  a  purely  legal 
question  which  does  not  belong  to  the  action,  but  should  be  determined 
in  an  action  at  law. 

(Argued  March  25,  1887;  decided  April  19  1887.) 

The  following  is  the  mem.  of  opinion  in  this  action  : 

"The  complaint  in  this  action  alleges  a  mistake  in  the 
written  contract  between  the  parties  and  seeks  its  reformation 
so  as  to  correctly  express  their  agreed  purpose  and  inten- 
tion. The  trial  court  has  found  as  matter  of  fact,  that 
no  mistake  existed,  and  upon  evidence  quite  sufficient  to 
support  the  finding.  That,  of  course,  defeats  the  action  so 
far  as  its  substantial  purpose  is  concerned. 

"But  the  plaintiff  seeks  to  raise  a  further  question  over 
the  construction  of  the  contract  as  originally  drawn  and  insists 
that  its  true  meaning  is  precisely  what  it  would  have  been  if 
the  instrument  had  been  reformed  in  accordance  with  the 
prayer  of  the  complaint.  That  is  a  purely  legal  question 
which  docs  not  belong  to  the  equitable  action  before  us.  It 
will  arise,  if  at  all,  when  one  party  sues  the  other  for  royalties 
claimed  to  be  due,  and  may  then  be  determined  properly  and 
correctly  and  with  an  effective  result.  The  remedy  at  law  is 
obvious  and  adequate  and  no  ground  exists  for  the  interposition 
of  equity. 

"  The  exceptions  taken  to  the  exclusion  of  evidence  as  to 
what  is  *  customary'  in  making  similar  contracts,  and  to  that 
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)  exifiting  agreement  between  the  defendant  and  the 
al  patentee,  need  not  be  discussed.     The  ruling  of  the 
in  each  instance  involved  no  error- 
be  ]adgment  should  be  affirmed  with  costs/' 

les  S  Steams  for  appellant 

W  Tompkins  for  respondent. 

OH,  J  reads  for  affirmance. 

concur 

gment  affirmed. 


r  TozEB^  an  Infant,  oy  Guardian,  etc..  Respondent,  v, 
B  New  York-  Centbax  and  Hudson  Rfvbb  Railroad 
[PANT,  Appellant. 

ral  objection  to  evidence  is  sufficient  where  the  evidence  is  in  its 
e  inadmissible  for  any  purpose. 

Qitted  April  19»  188/,  decided  April  26  1887 ) 

ij  was  a  motion  for  reargnroent,  made  npon  the  ground 
lere  was  no  sufficient  objection  and  exception  to  the 
ce,  the  reception  of  which  was  held  error  (antey  p.  617.) 

foUowmg  IS  the  mem.  of  decision  • 

deciding  npon  the  appeal  in  this  case  it  did  not  escape 
lention  that  the  objections  to  the  admission  of  the  evi- 
which  we  held  to  be  incompetent,  were  general.  That 
^SA  discussed  m  consultation,  but  we  consider  that  the 
ce  was  m  its  nature  inadmissible,  as  it  related  to  specu- 
and   conjectural  possible  future  consequences  which 

be  apprehended  from  the  injury,  and  how  long  after 
jury  such  consequences  might  be  developed.     The 

of  the  examination  shows   that  the  ground  of  the 
ons  could  not  have  been  misunderstood,  and  if  it  had 
pecified  the  objections  could  not  have  been  obviated, 
)tion  denied,  with  costs.^' 
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Myron  JB.^  Peck^  Jr.^  for  motion. 

George  C.  Greene  opposed. 

Per  Curia/m,  mem.  for  denia*  of  motion. 
All  concur. 
Motion  denied. 


Tbuhak  Symson,   Appellant,  v,  HANNEBAii  S.  Sklhedcbb, 
Respondent  et  al 

The  Supreme  Court,  on  granting  motion  addressed  to  its  discretion  to 
amend  a  judgment,  may  not  absolutely  postpone  the  lien  of  the  judg- 
ment, it  may  impose  such  postponement  as  a  condition  of  granting  the 
motion,  leaving  to  the  moving  party  the  option  either  to  accept  the 
favor  granted,  with  the  condition,  or  of  not  taking  it  and  having  his 
Judgment  in  its  original  state 

While  this  court  has  power  to  correct  a  General  Term  order  which  abso 
lutely  postpones  the  lien  of  the  judgment  so  as  to  make  the  postpone- 
ment  a  condition,  it  may  not  impose  other  conditions. 

Such  a  condition  does  not  postpone  the  lien  of  the  Judgment  to  that  of  a 
judgment  docketed  in  form,  but  as  matter  of  law  void.  In  such  case, 
as  there  is  in  fact  no  judgment,  there  is  no  lien 

(Argued  April  19,  1887,  decided  April  26,  1887.) 

This  was  a  motion  to  amend  the  remittitur  herem.  {See 
cmtey  p.  620) 

The  following  is  the  m^m.  of  opinion  • 

"The  motion  made  by  plaintijQf  at  Special  Term  to 
obtain  permission  of  the  court  to  amend  the  statement 
of  the  confession  of  judgment  was  addressed  to  the  dis- 
cretion of  the  Supreme  Court.  It  was  not  an  amendment 
which  he  had  the  legal  right  to  demand,  but  was  one  which 
the  court  might  in  its  discretion  refuse,  or  grant  upon  such 
terms  as  Jto  it  might  seem  to  be  just  {Mitchell  v  Vam,  Burerij 
27  N.  Y  300.)  The  Special  Term  granted  the  motion  to 
amend,  unconditionally, 

"  Upon  appeal  the  Gteneral  Term  while  affirming  that  part 
of  the  order  of  the  Special  Term  granting  leave  to  amend, 
coupled  it  with  a  provision  absolutely  postponing  the  lien  of 
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Jaintiffs  judgment  as  stated  in  such  order.  The  effect 
;hat  upon  a  motion  for  leave  to  amend  his  judgment,  the 
tiff  found  that  Lis  motion  had  been  granted  and  the  lien 
s  judgment  absohitelj  postponed,  instead  of  which,  as 
as  asking  for  a  favor,  the  order  should  have  been  in  the 
of  granting  the  favor  upon  condition  of  his  assenting 
e  postponement  of  his  lien,  thus  giving  the  option  to  him 
king  his  favor  upon  the  condition  imposed,  or  of  not 
g  it  and  leaving  his  judgment  in  its  original  state. 
Chis  court  thought  that  the  plaintiff  had  a  right  to  have 
)ption  granted  him.  We,  therefore,  modified  the  order 
le  General  Term  in  the  manner  set  forth  in  the  remittitur 
rhe  present  motion  to  amend  the  remittitur  by  putting 
tne  other  condition  than  that  imposed  by  the  Supreme 
t  is  to  appeal  from  the  discretion  exercised  by  that  court 

0  ask  us  to  exercise  our  own,  which  we  have  no  power 
.  We  think,  however,  that  the  order  as  modified  by  this 
i,  in  case  plaintiff  accepts  the  conditions,  cannot  be  con- 
d  to  postpone  the  plaintiff's  judgment  to  the  lien  of  a 
ment  docketed  in  form,  but  which  is,  as  matter  of  law, 

Where  is  the  lien  of  a  void  judgment  or  how  can  it 
id  to  be  a  judgment  at  all  ? 

Che  motion  to  amend  the  remittitur  must  be  denied, 
)ut  costs." 

itTumiel  Foote  for  motion. 

hn  U.  White  opposed. 

?r  Curiam  mem.  for  denial  of  motion. 

1  concur. 
3tion  denied. 


>ELTA  A.  BosTWioK,  Respondent,  v.  Emily  P.  Beach  et  al., 
Appellants. 

e  specific  performance  of  a  contract  for  the  sale  of  land  is  decreed, 
court  will,  so  far  as  possible,  place  the  parties  in  the  same  position 
f  would  have  been  in  if  the  contract  had  been  performed  at  the 
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time  agreed  upon.  The  vendor  is  regarded  as  trustee  of  the  land  for 
the  benefit  of  the  purchaser  and  Hable  to  account  to  him  for  the  rents 
and  profits  or  for  the  value  of  the  use  and  occupation,  and  the  purchaser, 
as  trustee  of  the  purchase-money  unpaid  and  chargeable  with  interest 
thereon,  unless  it  has  been  appropriated  and  no  benefit  has  accrued  to 
him  from  it. 
So,  also,  where  the  property  has  deteriorated  because  of  mismanagement 
and  neglect  on  the  part  of  the  vendor,  he  is  chargeable  with  the 
damages  so  caused. 

(Argued  April  19, 1887;  decided  April  28, 1887.) 

This  was  a  motion  to  amend  the  remittitur  in  this  action 
by  charging  plaintiflE  with  interest  on  the  unpaid  purchase- 
money. 

The  action  was  for  a  specific  performance  of  a  contract  for 
the  sale  of  land.     It  is  reported  in  103  New  York,  414. 

The  following  is  the  mem,  of  opinion : 

^'  When  this  case  was  before  us  on  the  appeal  from  the 
interlocutory  judgment,  it  appeared  from  the  findings  that 
the  unpaid  portion  of  the  purchase-money  ($10,500)  had  been 
tendered  to  the  executors  on  the  1st  of  March,  1882,  and 
that  on  their  refusal  to  accept  the  same  and  deliver  the  deed, 
that  sum  had  been  deposited  by  the  plaintiff  in  the  First 
National  Bank  of  Lowville  to  the  credit  of  the  executors,  to 
be  paid  to  them  on  the  delivery  of  the  deed.  There  was 
nothing  to  show  that  after  that  deposit  the  plaintiff  had 
derived  any  benefit  from  the  use  of  the  fund,  and  presump- 
tively it  had  lain  idle  and  unproductive.  Therefore  the 
purchaser  was  not  charged  with  interest  on  the  purchase^ 
money. 

"  It  is  now  shown  by  affidavits  that,  shortly  after  this  deposit, 
the  fund  was  wholly  or  in  part  withdrawn  from  the  bank  by 
the  plaintiff,  and  we  are  now  asked  to  add  to  the  modifications 
directed  in  the  opinion,  a  further  provision  charging  the 
plaintiff  with  interest  on  the  amount  so  withdrawn. 

"  If  the  fact  had  appeared  in  the  case  when  before  us  on 
appeal,  this  modification  would  doubtless  have^been  proper, 
and  even  now  we  might  find  means  to  make  it,  if  no  other 
facts  were  shown  on  the  part  of  the  plaintiff  raising  a  counter 
equity. 
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But  in  opposition  to  the  application  of  the  defendants  the 
itiff  presents  affidavits  showing  that  during  the  pendency 
lis  action,  in  consequence  of  neglect  and  mismanagement 
le  part  of  the  defendants,  the  ditches  on  the  premises 

been  allowed  to  be  filled  up,  the  buildings  to  become 
idated,  the  water- works  to  go  to  decay,  the  fences  to  be 
oyed,  and  the  value  of  the  property  to  be  thus  depreciated 

amount  exceeding  the  interest  on  the  unpaid  purchase- 

f  these  facts  had  appeared  they  undoubtedly  would  have 
meed  our  judgment  in  respect  to  allowing  interest  upon 
urchase-money,  or  making  some  other  provision  for  com- 
Lting  the  plaintiff  for  the  damages  alleged  to  have  been 
Ined.  Where  specific  performance  is  decreed  the  court 
so  far  as  possible,  place  the  parties  in  the  same  situation 
would  have  been  in  if  the  contract  had  been  performed 
3  time  agreed  upon,  and  by  the  application  of  the  rule 
urts  of  equity,  by  which  things  which  ought  to  have 
done  are  considered  as  having  been  done  at  the  proper 
the  vendor  is  regarded  as  trustee  of  the  land  for  the 
it  of  the  purchaser,  and  liable  to  account  to  him  for  the 
and  profits,  or  for  the  value  of  the  use  and  occupation, 
lie  purchaser  is  treated  as  trustee  of  the  purchase-money 
d  and  charged  with  interest  thereon,  unless  the  purchase- 
y  has  been  appropriated  and  no  benefit  has  accrued  from 
;he  purchaser. 

lut  this  is  npt  the  only  manner  which  the  court  has 
ed  to  adjust  the  equities  of  the  parties.  For  instance, 
>  the  subject  of  the  purchase  was  a  lease-hold  estate  in 
[,  and  the  delay  of  performance  of  the  contract  was 
iitable  to  the  vendor  for  his  failure  to  show  good  riojht 
lign  his  lease  and  dilapidations  had  occurred,  hfe  was 
Bd  with  the  expenses  of  repairs  required  to  put  the 
n  tenantable  condition,  and  of  those  which  had  been 
•ed  for  keeping  up  the  machinery  until  the  purchaser 
prudently  take  possession.  And  in  Forgtison  v.  Tadr 
(I  Simons,  530),  where  the  estate  had  deteriorated  in 
by  reason  of  mismanagement  and  neglect  during  five 
which  elapsed  between  the  filing  of  the  bill  for  specific 
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perfonnance  and  the  decree,  the  amotint  of  the  detenoratioiu 
with  interest,  was  ascertained  and  allowed  io  the  plaintiff  ont 
of  the  purchase-money  which  had  been  paid  into  court. 

"In  W(yrraU  v,  Mun/n  (38  K  1,  137),  these  pnnciplea 
were  recognized  and  the  vendee,  having  obtained  a  decree  for 
specific  performance,  was  allowed  the  damages  sustained  dur- 
ing  the  pendency  of  the  suit  by  deterioration  from  waste 
committed  by  the  defendant  during  the  pendency  of  the  suit, 

"  If  the  matter  should  now  be  opened  for  the  purpose  of 
letting  the  defendants  in  to  claim  interest  on  the  purchase 
money,  it  would  be  no  more  than  just  that  the  same  indulgence 
should  be  extended  to  the  plaintiff  to  let  him  in  to  prove  the 
damages  he  claims  by  reason  of  deteriorations  caused  by  mis- 
management and  neglect.  These  points  appear  to  be  the  only 
ones  as  to  which  the  parties  have  been  unable  to  agree  in 
settling  the  form  of  the  judgment.  From  the  affidavits  pre- 
sented, it  would  seem  that  the  damages  claimed  by  the 
plaintiff  would  about  equal  the  interest  claimed  by  the  defend- 
ants, but  if  the  judgment  below  is  modified  so  as  to  admit  tlie 
allowance  of  interest,  it  should  also  be  modified  so  as  to  admit 
proof  of  the  damages  claimed. 

"If  the  statements  in  the  affidavits  are  correct,  justice 
would  apparently  be  done  by  leaving  the  matter  as  it  is  and 
confining  the  modifications  of  the  interlocutory  jude^ment  to 
those  directed  in  the  original  opinion  of  this  court,  which 
appears  to  be  substantially  contained  in  the  modified  judg- 
ment as  proposed  on  the  part  of  the  plaintiff.  The  details, 
however,  are  subject  to  settlement  in  the  Supreme  Court, 
But  if  the  defendants  desire  to  insist  upon  their  claim  to  be 
allowed  interest  and  to  contest  the  amount  of  damages  result- 
ing from  deterioration  and  mismanagement,  the  modified 
judgment  should  contain  provisions  referring  it  to  the  referee 
to  ascertain  what  amount  of  the  sum  deposited  in  the  bank 
was  withdrawn  by  the  plaintiff,  or  subject  to  his  control,  and 
for  what  length  of  time,  and  charging  him  with  interest 
thereon  during  that  time.  The  amoimt  of  deterioration  of 
the  property  by  reason  of  mismanagement  and  neglect, 
between  the  1st  of  March,  1882,  and  the  time  of  plaintiff'ft 
obtaining  possession  should  also  be  ascertained  and  charged. 
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'  to  the  defendants,  as  executors,  or  to  the  defendant 
J  P.  Beach,  as  the  equities  may  appear.  She  certainly 
3  reason  to  complain  of  any  loss  she  may  sustain  through 
itigation,  as  it  appears  to  have  been  caused  by  her  per* 
t  refusal  to  carry  out  the  contract,  which,  according  to 
idings  of  faot.  was  intelligently  entered  into  bj  her,  and 
,  fair  contract  for  the  full  value  of  the  farm  and  was 
.cial  to  all  concerned  in  the  estate.  By  this  unjustifiable 
J  on  her  part  all  parties  have  been  subjected  to  damage, 
here  is  no  reason  why  the  loss  should  fall  upon  the 
iff  who  seems  to  have  been  always  ready  to  perform  his 
►f  the  contract. 

;  is  to  be  hoped  that  upon  the  principles  here  indicated 
junsel  for  the  respective  parties  may  be  able  to  agree 
the  form  of  judgment  to  be  entered.  Otherwise,  it 
)e  settled  by  the  Supreme  Court  and  the  interlocutory 
lent  may  be  modified  so  as  to  provide  for  the  ascertain* 
and  allowance  of  the  interest  claimed  by  the  defendants, 
Iso  of  the  damages  claimed  by  the  plaintiff,  at  the  eleo- 
f  the  defendants.  If  the  defendants  shall  not  consent  to 
the  damages  a^^certained  and  allowed,  theapolication  for 
lowance  of  interest  is  denied.'' 

Z>.  Adams  for  motion. 

JZ  Savyyer  opposed. 

PALLO,  J.,  reads  opinion  as  above  given, 
concur, 
lered  accordingly. 


[AM    Butler,  Appellant,  'o.    JAuisa    MoGovebn,   Be* 
spondent. 

lied  April  18.  1887;  decided  May  8.  1887.) 

mer  A.  Nelson  for  appellant. 

vncis  La/rkin  for  respondeat. 
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Agree  to  affirm  on  case  of  Lictenberg  v.  Herdtfeloer  (108 
U.  Y.  302). 
All  concur. 
Jud^^nent  affirmed. 


Eliza  B.  Anderson,  Kespondent,  v.  The  Continental 
Insubanob  Company  of  the  Crrr  of  New  York, 
Appellant. 

(Argued  April  18,  1887;  decided  May  8, 1887.) 

Thomas  H.  Evhhard  for  appellant. 

Edward  Mitchdl  for  respondent. 

.  Agree  to  reverse  judgment,  and  for  new  trial  on  dissenting 
,opinion  of  Davis,  P.  J.,  in  court  below. 
All  concur. 
Judgment  reversed. 


Anastasia  Bbitt,  Administratrix,  etc.,  Respondent,  v.  Fbanois 
Alexander  et  al.,  Appellants. 

(Argued  April  19, 1887;  decided  May  8, 1887.) 

Alex,  Thavn,  for  appellants, 

TK  C.  Trapha^en  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


In  the  Matter  of  the  Application  of  Joseph  Moorb,  for  a 
Mandamus^  Appellant,  v.  Edward  V.  Loew,  Comptroller, 
etc.,  Bespondent. 

(Aigued  April  19.  1887^  decided  May  8,  1887 ) 
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sp.  Thcdn  for  appellant. 

i/I  Dean  for  respondent. 

•ee  to  affirra  ;  ro  opinion. 

concur,  except  Rapallo.  J.,  dissenting. 

[er  affirmed. 


MiN  FosTEB,  on  benalf  of  himself  and  other  stock- 
lers,  Appellant,  v.  The  Indianapolis,  Cincinnati  and 
Fayetfb  Railroad  Company  et  al.,  Respondents. 

led  April  19, 1887;  decided  May  8,  1887.) 

derick  Allis  for  appellant. 

S.  Anderson  for  respondents. 

■ee  to  dismiss  appeal ;  no  opinion. 

concur. 

)eal  dismissed. 


LB  R.  A  Hall  et  al.,  -y.  John  J.  Maodonald,  Appellant. 
Mattbiob  Fitzgebald  et  al.,  Respondents. 

led  April  19,  1887,  decided  May  3. 1887 ) 

vud  ZTw^^TVTiy^  for  appellants. 

)id  Oerber  tor  respondents. 

ee  to  affirm ;  no  opinion. 

concur. 

er  affirmed. 


Matter  of  the  Petition  of  Jahbs  DmsBiNa  to  Yacate 
an  Assessment. 

led  April  19,  1887;  decided  May  8,  1887.) 
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James  A.  Deermg  for  appellant. 

D,  J,  Dean  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


106  6681       Theodobb  Bbeoeon,  Respondent,  v.  Thb  Bttftalo,  New 
^^    ■'  ToEK  AND  Philadelphia  Railway  Company,  Appellant. 

(Argued  April  20, 1887;  decided  May  10,  1887.) 

John  G.  MiUywm  for  appellant. 

James  F.  Ohick  for  respondent. 

Agree  to  affirm ;  no  opinion. 

AU  concur,  except  Rapallo,  Eabl,  and  Peoeham,  JJ., 
dissenting. 
Judgment  affirmed. 


Hslissa  a.   Cloyes,  Respondent,  'o.  Nobman  S.   Oloysi^ 

Appellant. 

(Argued  April  20, 1887;  decided  May  10,  1887.) 

yfilUam  Keman  for  appellant. 

Edward  A.  Brovm  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


BiEKNHARDT  MuLLEB,  Appellant,  V.  Thb  Otty  of  Nbwbitbob 

Respondent. 

(Atgued  April  10, 1887;  decided  May  10, 1887.) 
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vxvrd  Thornton  for  appellant. 

Tiea  O.  Chraham  for  respondent. 

ree  to  afl&rm ;  no  opinion, 
concur. 
]gment  affirmed 


People  ex  rel.  The  Boabd  of  Supebvisobs  of  Chenango 
[TNTY,  Appellant,  v.  The  Boasd  of  State  Abbbsbobs 
il.,  Respondenta. 

:aed  April  31, 1887 ;  decided  May  10,  1887.) 

mes  W.  Olover  for  appellant. 

uio  8.  Newton  for  respondents. 

^e  to  affirm ;  no  opinion. 
I  concur, 
dgment  affirmed. 


)6B8  May,  ^Appellant,  v.  Joseph  IL  Ohmbis  et  aL, 

Respondents. 

^ed  April  21.  1887;  decided  May  10,  1887.) 

%  Leo  Bamberger  for  appellant. 

mj.  M.  StU/wdl  for  respondents. 

;ree  to  affirm ;  no  opinion. 
1  concur, 
[dgment  affirmed. 


lAPMAN  W.  Ayeby,  Respondent^  v.  Jambs  H.  BiiAIb, 

AppeUant. 

sued  Apr.l  22;  1887;  decided  May  10, 1887.) 
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John,  C.  Rvmt  for  appellant. 

T,  K.  FvUer  for  respondent. 

Agree  to  reverse  on  opinion  of  Fo    ett,  J .,  in  conrt  below. 
All  concur. 
Judgment  reversed. 


Wells  Faeoo  &  Company,  Respondent,  v.  Ebwin  Davie, 

Appellant. 

A  provision  in  a  Judgment  of  another  State  or  territory,  allowing  interest 
on  the  amount  thereof  at  a  rate  specified,  does  not  control  where  suit 
is  brought  upon  the  judgment  in  this  State;  as  the  increase  is  aOowed, 
not  as  interest  but  as  damages,  its  measure  must  be  that  of  the  State 
where  the  action  for  its  recovery  is  brought 

A  judgment  was  rendered  in  the  territory  of  Utah  in  1877  for  a  sum 
specified,  "  with  interest  thereon  at  the  rate  of  ten  per  cent  per  annum 
from  the  date  "  thereof.  Upon  trial  of  an  action  on  the  judgment  H 
appeared  that  by  the  laws  of  that  territory  ten  per  cent  was  the  lawful 
interest  where  the  rate  was  not  stated  or  agreed  upon.  Bdd,  that 
plaintiff  was  entitled  to  recover,  as  damages,  interest  upon  the  judgment 
at  the  rate  of  seven  per  cent  up  to  the  time  of  the  going  into  effect  of 
the  act  of  1879  (Chap.  538,  Laws  of  1879),  reducing  the  rate  to  six  per 
cent,  and  at  the  latter  rate  thereafter. 

(Argued  April  25,  1887;  decided  May  10.  1887.)       * 

This  was  an  action  upon  a  judgment  of  the  District  Court 
of  the  third  judicial  district  of  the  Territory  of  Utah. 

Two  questions  were  presented  here :  First.  Whether  the 
paper  presented,  purporting  to  be  a  copy  of  the  judgment^ 
roU,  was  properly  exemplified.  Second,  Whether  plaintiff  was 
entitled  to  interest  on  the  amount  of  the  judgment  at  the  rate 
of  ten  per  cent. 

As  to  the  first  point  the  court  hddy  that  no  objection  was 
taken  at  the  trial  sufficient  to  present  the  poiut,  the  court 
reiterating  the  rule  that  "  an  objection,  which  could  be 
obviated  if  made  in  time,  cannot  prevail  when  taken  for  the 
first  time  in  the  appellate  court." 

The  court  also  hdd^  that  without  reference  to  the  laws  of 
the  United  States,  the  record  was  properly  certified  under  the 
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isions  of  the  laws  of  this  State  and  bo  was  admissible  in 
3noe. 

)  to  the  second  point,  the  opinion  is  as  follows : 

Bnt  we  think  the  court  erred  in  allowing  interest  upon 

lause  of  action  at  the  rate  of  ten  per  cent  per  annum. 

judgment  sued  upon  was  entered  in  October,  1877,  upon 

•diet  of  $7,462.38,  and  the  record  recites  '  that  by  virtue 

iC  law  and  the  premises  aforesaid '  —  <^e  proceedings  in 

action — ^it  is  ordered  and  adjudged  that  said  plaintifE 

and  recover  from  said  defendants  the  sum  of  seven 

sand  four  hundred  and  sixty  two  and  -^  dollars,  with 

est  thereon  at  the  rate  of  ten  per  cent  per  annum  from 

date  hereof  till  paid.'    Upon  the  trial  the   plaintiffs 

sel  proved,  against    objection  and    exception    by  the 

idant,  that  under  the  laws  of  Utah,  relating  to  the  subject, 

uB  lawful  to  take  ten  per  cent  interest  per  annum,  when 

jnount  of  interest  has  not  been  specified  or  agreed  upon, 

3omputed  interest  upon  the  recovery  from  its  date  at  ten 

lent  per  annum,  making,  at  that  rate,  the  sum  due  upon 

judgment  of  principal  and  interest,  $12,063.88.     This 

the  court  held  the  plaintifE  was  entitled  to  recover,  and 

defendant,   by  proper   exceptions  to  this  ruling,  and 

>tions  to  the  refusal  of  the  court  to  charge  otherwise, 

'airly  raised  the  proposition  upon  which  he  asks  a  modi- 

on  of  the  judgment  which  followed  this  ruling.     We 

:  his  contention  must  prevail  under  the  rule  already 

red  by  this  court,  that  interest  is  given  upon  a  judg- 

,  not  on  the  principle  of  implied  contract,  but  as  dam- 

for  delay  in  performing  the  obligation. 

n  Taylor  v.  Wing  (84  N.  T.  471)  the  mortgage  in  terms 

I  for  interest  *  at  seiven  per  cent  until  paid,'  and  by  the 

nent  interest  at  the  same  rate  was  directed  to  be  paid  on 

mount  found  due  from  the  date  of  the  decision.     Upon 

1  this  was  held  to  be  wrong,  and  that  after  judgment 

lortgage  was  merged  therein,  and  thereafter  plaintiff  was 

ed  to  interest,  not  by  virtue  of  the  mortgage,  but  of  the 

aent,  and  that  the  interest  should  have  been  at  the  lawful 

I  e.  six  per  cent.  To  the  same  effect  was  Salter  v.  U.  dk  B. 

liZroad  Co.  (86  N.  T .  403 ).    In  Prouty  v.  Lake  Share  <b 
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Michigan  Sautkmr^  Baihowy  Co.  (95  N.  Y.  667)  the  jadg- 
ment  before  the  court  was  by  its  terms  payable  with  interest. 
In  0*Bri&yh  v.  T<nmg  (95  N.  T.  428)  that  provision  was 
lacking,  bnt  each  judgment  was  recovered  when  the  statutory 
rate  of  interest  was  seven  per  cent,  and  as  to  each  it  was  held 
that  the  amount  of  interest  to  be  collected  on  execution  most 
be  governed  by  statute,  and  that  the  rate  changed  when  the 
general  law  reduced  that  rate  to  six  per  cent.  (Laws  of  1879, 
chap.  538.)  The  fact  that  one  judgment  specifically  provided 
for  the  payment  of  interest  was  not  supposed  to  create  any 
distinction  in  the  application  of  the  law  regulating  that 
question.  The  law  of  the  State  made  every  judgment  inter- 
est-bearing, and  the  obligation  for  its  payment  was  not 
increased  or  varied  by  inserting  a  direction  to  that  effect  in 
the  record. 

"  The  provision  in  the  judgment  of  Utah,  therefore,  in  regard 
to  interest  is  of  no  more  force  in  regulating  the  rate  of 
interest  upon  suit  brought  in  this  State,  than  is  the  statute 
of  that  territory  which  justified  its  court  in  allowing  it.  Aa 
the  increase  is  allowed,  not  as  interest,  but  as  damages,  its 
measure  must  be  that  of  the  State  where  the  action  for  its 
recovery  is  brought.  The  lex  fori  governs.  This  is  the  neces* 
sary  result  of  the  decisions  in  this  court  already  referred  to, 
and  the  same  doctrine  as  to  similar  cases  prevails  in  the  courts 
of  Massachusetts.     {Clark  v.  ChUd^  136  Mass.  344.) 

^^  The  respondent  relies  as  against  this  position  upon  an  expres- 
frion  in  one  of  the  opinions  in  the  0  Brien,  Case  {supra),  to 
the  effect  that  when  a  judgment  requires  a  specified  rate^  of 
interest  to  be  paid  the  rate  specified  becomes  a  part  of  the 
obligation  to  be  discharged.  That  was  said  in  reviewing 
I^routy  V  Lake  Shore,  etc.  JR.  H.  Co.  {supra),  a  decision  in 
equity  which  provided  for  a  specific  performance  of  a  con- 
tract  between  parties  in  respect  to  certain  dividends  in  arrear, 
directed  to  be  paid,  ^  with  interest  thereon  from  the  entry  of 
judgment  nntil  the  same  shall  have  been  fully  paid  and  satis- 
fied.' The  clause  was  held  to  be  insufficient  to  justify  the 
collection  of  interest  at  seven  per  cent  after  the  act  of  1879, 
although  the  judgment  was  recovered  before  that  time,  and 
the  remark  quoted  was  by  way  of  argument  merely,  not 
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essential  to  a  disposition  of  any  question  upon  which  the  ease 
finally  turned,  nor  to  the  conclusion  that  interest  upon  a 
judgment  was  allowable  by  way  of  penalty  or  damages  for 
default.  Concerning  it  neither  the  law  of  Utah  nor  the  judg- 
ment can  have  extra  territorial  force.  It  seems  to  me,  there- 
fore, that  the  interest  to  be  allowed  as  damages  in  this  case 
should  be  governed  by  the  law  in  force  in  this  State  at  the 
time  of  the  trial  (Laws  of  1879^  chap.  598),  viz.,  six  per  cent, 
but  a  majority  of  the  court  are  of  opinion  that  the  plaintiff 
may  properly  recover  seven  per  cent  interest  from  the  time 
of  the  rendition  of  the  judgment  in  Utah  until  the  act  of 
1879  (suj^a)  took  effect,  and  from  that  time  at  the  rate  of 
six  per  cent. 

"  The  judgment  should  therefore  be  modified  by  deducting 
the  difference  between  these  rates  for  the  times  specified  and 
interest  at  ten  per  cent,  and  as  so  modified  affirmed,  without 
costs  in  this  court," 

Henry  A,  Root  for  appellant 

TTm.  Bro,  Smith  for  respondent 

Dan7obth,  J.,  reads  for  modification  of  judgment  as  above. 
All  concur,  except  Easl  and  FmoH,  J  J.,  who  vote  for  gen- 
eral affirmance. 

Judgment  modified  accordingly. 


Sakuel  Coy,  Respondent,  v,  c  ohn  J  Habt.  Appellant. 

(Bubxnitted  April  25, 1887,  decided  Blaj  10, 1887  ) 

Fra/ncia  E.  HarmUon  for  appellant. 

D.  P.  Lester  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Bebbtabd  Beilly,  late   SherifiE,  etc,  Bespondenti  v.  Jomr 
Moffat  et  aL,  AppellantB. 

(Aigaed  April  26, 1887;  decided  Blay  10, 1887.) 

jP.  W.  Osttwnder  for  appellants. 

Henry  Thompson  for  respondent. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


AuGTTsrns  W.  Kinosbuby  et  al.,  Assignees,  etc.,  AppelLmtSy  v. 
WiLUAM  W.  Thomas  et  aL,  Sespondents. 

(Argaed  April  26,  1887;  decided  May  10, 1887.) 

M.  Jf.  Waiters  for  appellants. 

William  AUen  JBtUler  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


People  ex  rel.  Bobebt  Faibohild,  Appellant,  v.  The  Ooioas- 

SIONEBS   OF  THE  DePABTMENT  OF   FiBB   AHB   BuiLDINGS  OF 

THE  Cnr  OF  Bbookltn,  Respondents. 

Where,  pending  an  appeal  to  this  court  from  an  order  qoashing,  with 
G08t8»  a  writ  of  eeraarari  to  review  proceedings  of  defendant  removing 
the  relator  from  office,  said  relator  died,  hM^  his  administratriz  was 
entitled  to  be  substituted  as  relator  and  to  have  the  proceedings  revived 
and  continaed. 

(Aigaed  April  26,  1887;  decided  May  10, 1887.) 

This  was  a  motion  to  substitute  the  administratriz  of  the 
relator,  who  had  died  pending  the  appeal  to  this  court,  in  his 
place  and  to  revive  and  continue  the  proceedings. 
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The  following  is  tlie  mem.  of  opinion : 

"  At  the  Special  Term  the  proceedings  of  the  commia- 
Bioners  in  removing  the  relator  from  his  office  were  affirmed 
and  the  writ  of  certiorari  was  quashed,  with  ten  dollars  costs. 
At  the  General  Term  the  order  of  the  Special  Term  was 
affirmed,  with  ten  dollars  costs  and  disbursements.  Bj  virtue 
of  these  two  orders  the  relator  became  liable  to  pay  upwards 
of  twenty  dollars,  and  payment  of  that  sum  can  now  be 
enforced  against  his  estate.  If  the  decisions  below  were 
wrong  and  the  relator  was  improperly  removed  from  office, 
and  the  orders  below  should  be  reversed,  then  upon  their 
reversal  the  administratrix  of  the  relator  would  be  entitled  to 
recover  his  salary  during  the  time  he  was  excluded  from  his 
office,  or  damages  for  buch  exclusion.  Hence,  both  on 
account  of  such  costs  and  the  salary,  she  is  interested  in  the 
appeal  pending  in  this  court.  Until  the  decisions  below  have 
been  reversed  she  cannot  enforce  payment  of  any  salary  or 
resist  the  payment  of  the  costs  which  have  been  adjudged 
against  her  husband.  {People  ex  rd.  Hatzel  v.  HaUj  80  N. 
T.  117, 127 ;  Nichols  v.  MaoLecm,  101  id.  626.) 

"  In  such  a  case  we  have  no  doubt  of  the  power  of  the 
court  to  substitute  the  administratrix  of  the  deceased  relator. 
{People  V.  Robinson^  29  Barb.  77 ;  Hastmgs  v.  McKinLey^  8 
How.  Pr.  176.) 

"The  motion  should  be  granted."^ 

Edward  F.  O^Dwyer  for  motion. 

Ahnet  F,  Jenke  opposed. 

Per  Curia/m,  mem.  for  granting  motion. 
All  concur. 
Motion  granted. 


John  MoBbidb,   Respondent,  v,  Riohabd  M.  Hob  et  al., 

Appellants. 

(Argued  April  27,  1887;  decided  May  18,  1887.) 
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Clark  BrooJcs  and  James  L.  BisJiap  for  appellants. 

Charles  Steckler  for  responaent. 

Agree  to  aflSrm ;  no  opinion. 

All  concur,  except  Bapallo  and  Peokham,  JJ.,  not  voting, 
and  FmcH,  J.,  absent. 
Judgment  affirmed. 


Julius    Pollock-    Respondent,    v,    Gouvkbnkub    Mobbis, 

Appellant. 

The  provision  of  the  New  York  city  consolidation  act  (§  993,  chap.  410, 
Laws  of  1882),  providing  that  where  no  ownership  of  land  taken  for  a 
street  is  named  in  the  report  of  the  commissioners  or  the  owners  named 
cannot  be  found,  *'  it  shall  be  lawful"  for  the  city  to  pay  the  award 
into  the  Supreme  Court  is  for  the  city's  benefit;  it  is  one  which  it  may 
adopt  and  plead  as  a  defense,  but  to  which  it  is  not  compelled  to  resort 

Where,  therefore,  an  action  was  brought  in  the  Superior  Court  of  said 
city  against  the  city  to  recover  an  award,  to  which  a  claim  was  also 
made  by  a  third  person,  and  an  order  of  interpleader  was  granted,  sab- 
stituting  said  third  person  as  defendant  in  place  of  the  city,  and  dis- 
charging the  latter,  upon  its  paying  into  the  hands  of  the  chamberlain 
to  the  credit  of  the  action  the  amount  of  the  award,  with  which  order 
the  city  complied.  Heldt  that  the  defendant  so  substituted  could  not 
attack  the  Jurisdiction  of  the  court  because  of  said  provision;  and  that 
the  action  was  maintainable. 

(Submitted  April  27,  1887;  decided  May  18, 1887.) 

The  following  extract  from  the  opinion  in  this  action  con- 
tains a  statement  of  the  only  material  question  discussed : 

"  The  action  was  brought  in  the  Superior  Court  of  the  city 
of  New  York  to  recover  an  award  for  land  taken  in  the  open 
ing  of  a  street,  and  the  city  was  the  original  defendant.  A 
claim  to  the  award  was  also  made  by  Morris  and  an  order  of 
interpleader  granted  and  entered  substituting  him  as  defend- 
ant and  discharging  the  city  upon  its  paying  into  the  hands 
of  the  chamberlain  to  the  credit  of  the  action  the  amount  of 
the  award. 

"  The  jurisdiction  of  the  court  was  assailed  upon  the  basis 
of  a  single  provision  of  the  statute.     (Laws  of  1882,   chap. 
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410,  §  993.)  The  enactment  is  that  where  no  ownership  is 
named  in  the  report  of  the  commissioners  or  the  owners 
named  cannot  be  found,  "  it  shall  be  lawful "  for  the  city  to 
pay  the  award  "into  the  said  Supreme  Court"  to  be  disposed 
of  by  it.  This  is  a  provision  for  the  city's  benefit,  which  it 
may  adopt  and  plead  as  a  defense ;  but  to  which  it  is  not 
compelled  to  resort.  It  did  not  adopt  it  in  the  present  case 
and  made  no  such  defense,  but  admitting  its  liability  to  the 
true  owner  brought  the  money  into  the  court  in  which  it  was 
sued  and  left  it  there  to  the  credit  of  the  action.  That  such 
action  could  be  maintained  for  the  award  we  have  heretofore 
decided.  (Fisher  v.  Mayor^  eto.j  67  N.  T.  344  j  Spears  v. 
MayoTy  eto.y  87  id.  359.)  " 

W.  Stebbins  Smith  for  appellant. 

James  JR.  Marvin  for  respondent. 

Finch,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Gbobgb  Cook,  Respondent,  v.  Sidnbt  Qr.  Poole  et  al., 
Appellants. 

(Argued  April  27, 1887;  decided  May  13,  1887.) 

Charles  A.  Pooley  for  appellants. 

H.  G.  Day  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed 


Loms  Abbams,  an  Infant,  etc.,  Respondent,  v.  The   Vait 
BBxmr  Stbebt  and  Ebib  Railboad  Company  Appellant. 

(Argued  April  27, 1887;  decided  May  18,  1887.) 
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SafMJbd  D.  Morris  for  appellant. 

WiUiam  B.  ElUaon  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Jambs  F.  Moonby,  Bespondent,  v.  Johh  LonaHUN,  Appellant* 

(Argued  AprU  29.  1887;  decided  May  18,  1887  ) 

Thb  sufficiency  of  the  evidence  to  sustain  the  judgment 
was  the  only  question  presented  in  this  action. 

Roger  A,  Pryor  for  appellant. 

Danid  G.  Harriman  for  responaent. 

Dakfobth,  J.,  reads  for  affirmance. 
All  concur,  except  Bapallo,  J.,  dissenting,  and  Eahl,  J., 
not  voting. 

Order  affirme  . 


In  the  Matter  of  the  Petition  of  Joshua  L.  Wadlbt,  for  leave 
to  issue  execution,  Bespoudent,  v.  JosbphH.  Davis  etaL, 
Appellants. 

(Submitted  May  8, 1887;  decided  May  18,  1887  ) 

WUliam  Tiff  (my  for  appellants. 

Oyrvs  Whitney  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Order  affirmed,  ' 


CAUSES  NOT  RBPOBTKD  IN  PULL.  679 

William  Clabk,  Jr.,  as  Execntor,  etc.,  Bespondent^  t;.  GsoBaa 
CuLBEEy  Impleaded,  etc..  Appellant. 

Oabmitted  May  8, 1887,  decided  May  13, 1887.) 

SayleSy  JenJema  A  Deoerevw  for  appellant. 

WeUer  <b  Moore  for  respondent. 

Agree  to  affirm ;  no  opinion. 
AH  concur. 
Order  affirmed. 


Ohables  F.  HmoK  et  al.,  EeepondentBy  v.  Adolph  Dessab 
et  aLy  Appellants. 

(Submitted  May  8, 1887,  decided  May  18, 1887.) 

Stem  iSk  Myers  for  appellants. 

BVmnenstiel  dk  Bwsch  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion* 
All  concur. 
Appeal  dismissed. 


In  the  Matter  of  the  Application  of  L.  E»  OnrrTENDEN  to 
Compel  Payment  by  his  Attorney  of  Moneys  Eeceived. 

(Aigued  May  8, 1887;  decided  May  18, 1887  ) 

Moody  B.  Smith  for  appellant 

jSl  Z.  Chittenden  for  respondent 

A^rree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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John  Hates  v.  Catharine  E.  IIabold,  Bespondent ;  A.  J; 
MooRK,  Receiver,  etc.,  Appellant 

(Submitted  May  3,  1887;  decided  May  18, 1887.) 

Samuel  J,  Crooks  for  appellant. 

Oeorge  W.  Ca/rr  for  respondent. 

Agree  to  aflSrm  ;  no  opinion.- 
All  concur. 
Order  affirmed. 


BioHARD  W.  HuRLBTJT,  Appellant,  V.  Mabgarbt  J.  Cknuw 
et  aL,  Seepondents. 

(Argued  May  8,  1887;  decided  May  IS,  1887.) 

William  W.  Goodrich  for  appellant, 

Samicd  TJntermyer  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


Jeremiah  Eighhtb,  Respondent,  v.   Edgar  B.  Tatlob,  m 
Administrator,  etc..  Appellant 

(Argued  May  8,  1887;  decided  May  18, 1887.) 

Frank  B.  Lown  for  appellant. 

ilT.  C.  Mwrvm  for  respondent. 

Agree  to  dismiss  appeal ;  no  opaniom 
All  concur. 
Appeal  dismissed. 
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Gbobgb  S.  Wheblbb,  Appellant,  v.  Thbodobb  F.  Jaoksok, 

as  Registrar  of  Arrears,  etc..  Respondent. 
WiLUAM    M.    MaoFabland,     Appellant,    v.    Thb    Same, 

Respondent. 

(Argued  May  3,  1887;  decided  May  13,  1887  ) 

John  J.  Townsend  for  appellant. 

Almet  F.  JenJca  and  Richard  B.  Oreenwood  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Thb  Pboplb  ex  rel.  John  Andbbws,  Respondent,  v.  Thbo* 
DOBB  F.  Jackson,  as  Registrar  of  Arrears,  etc.,  Appellant. 

(Argued  May  3,  1887;  decided  May  18«  1887.) 

Almet  F.  Jenka  for  appellant. 

John  Andrews^  relator  in  person,  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Thb  Pboplb  ex  rel.  Bbnjahin  Andbbws,  Appellant,  v.  Aabon 
Bbinkbbhoff,  Comptroller,  etc..  Respondent. 

(Argued  May  8,  1887;  decided  May  13,  1887.) 

John  Andrews  for  appellant. 

Almet  F.  Jenks  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur,  except  Finoh,  J.,  not  voting. 
Order  affirmed. 
SioKELs — Vol.  LX.        86 
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William  Bboibtbdt  v.  Hbnbt  BsBSLiNf  Williax  R.  PottB| 
Moving  Jadgment  creditor.  Appellant. 

£.  F.  MsaU  for  appellant. 

Albert  O.  McDonald  tor  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Petition  of  Jaoob  LoRn.TiiiHn,  Bespondent^ 
V.  HoBAOB  Babnabd,  an  Attorney,  etc,  Appellant. 

(Argued  May  8. 1887;  decided  May  IZ,  1887.) 

Horace  Barnard^  appellant,  in  persoiu 

-B.  Z.  Sweezy  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concnr* 
Order  affirmed. 
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Hon.  THEODORE  MILLER, 

Abbocxatb  Judgb  or  tsi  COubt  ov  AmAjj^ 

Under  Section  IS  of  Article  6  of  the  Constitution. 


At  the  opening  of  the  court  on  the  morning  of  January 
18, 1887,  RuGBit,  Ch,  J.,  handed  down  the  following  corres- 
pondence, and  directed  that  it  be  entered  on  the  minutes : 

CouKT  OF  Appieals,  December  81, 1886. 
The  Hon.  Thsodobb  Milleb: 

Dea/r  Judge. —  Tour  associates  upon  the  bench  of  the  Court 
of  Appeab  cannot  part  with  you  at  the  close  of  your  long  and 
useful  service  without  assuring  you  of  their  regret  at  the 
inevitable  separation,  and  of  their  appreciation  of  the  legal 
ability  and  unflagging  industry  with  which  your  duties  have 
been  performed.  We  have  found  you  always  ready  and  prompt 
in  bearing  your  share  of  the  common  burden,  courageous  and 
conscientious  in  forming  your  own  opinions  and  listening 
patiently  and  determining  wisely  where  coDclusions  differed* 
We  have  seen  you  persisting  in  your  work  when  health  was 
threatened  by  the  unending  pressure  and  strain  and  when  we 
thought  that  you,  equally  with  ourselves,  would  be  better  for 
a  needed  rest,  and  we  have  learned  to  admire  the  patient 
determmation  which  enabled  >ou  to  do  your  work  thoroughly 
and  accurately  in  spite  of  the  obstacles  interposed.  You  retire 
at  the  close  of  this  year,  having  completed  a  longer  term  of 
judicial  service  than  that  of  any  judge  now  upon  the  bench 
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in  thifl  State,  with  perhaps  a  single  exception.  The  records 
of  the  court  show  the  multitude  and  difficulty  of  the  questions 
upon  which  you  have  been  required  to  express  its  ultimate 
opinion  or  contend  manfully  for  your  own,  and  testify  to  the 
completeness  and  range  of  ^our  learning,  the  patience  of  ycur 
investigations,  the  unswerving  honesty  of  your  judgment  and 
the  abihtj  and  accuracy  with  which  your  conclusions  have 
been  reached  and  then  expressed.  You  will  carry  with  you 
into  your  retirement  our  respect  and  strong  regard,  and  our 
earnest  wishes  that  the  closing  years  of  your  life  may  be  con- 
tented and  prosperous  and  happy. 

Faithfully,  your  associates  and  friends, 

WILLIAM  0.  RUGER, 
CHARLES  ANDREWS, 
GEO.  F.  DANFORTH, 
CHAS.  A.  RAPALLO, 
ROBERT  EARL, 
FRANCIS  M.  FINCH. 


Hm)80N,  Jcmuary  5, 1887 

My  late  AaaoGiatea  of  the  Court  of  Appeals. —  Tour  very 
kind  communication  arouses  the  deepest  feelings  in  my  heart, 
and  I  value,  beyond  expression,  its  words  of  commendation  and 
regard.  I  cordially  reciprocate  the  sentiment  it  contains  and  I 
greatly  prize  the  high  estimate  you  have  placed  upon  my 
services  as  a  member  of  your  court.  I  have  been  sustained 
by  the  unwearied  and  patient  toil  of  my  associates,  and  their 
wise  counsels  and  cheering  words  have  imparted  renewed 
strength  and  vigor  and  contributed  greatly  to  aid  my  efforts. 
Too  much  vigilance  cannot  be  exercised  in  a  court  of  last 
resort  in  the  disposition  of  the  important  and  varied  interests 
involved.  The  questions  are  generally  intricate  and  difficult, 
and  imperatively  demand  the  closest  attention  and  examination 
and  the  most  deliberate  consideration.  They  have  received 
all  this  at  your  hands.  No  judges  could  have  been  more 
faithful  and  just  in  the  performance  of  their  official  functions. 
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Mj  brethren  and  associates,  in  the  past,  I  need  not  assure 
you  that  it  is  witli  emotions  not  uumingled  with  regret,  that  I 
break  up  the  agreeable  associations  of  many  years  and  relin- 
quish a  field  of  labor  which  is  suited  to  my  taste  and  habits, 
and  to  which  the  best  portion  of  my  life  has  been  devoted,  to 
seek  elsewhere  new  sources  of  comfort  and  enioyment.  In 
retiring  from  the  Court  of  Appeals,  I  shall  cherish  with  grate- 
ful recollections  the  harmonious  relations  that,  at  all  times, 
existed  among  its  members,  their  mutual  confidence  and 
lespeet,  the  afiEectiouate  and  friendly  feelings  manifested, 
and  the  courtesy  which  has  so  strongly  marked  our  inter- 
course with  each  other,  and  which  has  lifted  us  far  above  the 
strife  of  partisanship  or  a  mere  desire  to  enforce  individual 
Yiewa  It  will  always  be  a  pleasure  to  recall  my  years  of  toil 
in  vour  court.  I  shall  take  deep  interest  in  its  future  decisions 
and  shall  remember  with  satisfaction  my  association  with  its 
members.    With  the  highest  regard,  1  remain. 

Very  sincerely,  your  friend, 

THEODORE  MILLER 


INDEX. 


ABATBMBNT  AND  REVIVAL. 

Where,  x>exullng  an  appeal  to  this 
court  from  an  order,  quashing 
with  costs,  a  writ  of  certiarari  to 
review  proceedings  of  defendant 
removing  the  relator  from  office, 
said  relator  died,  held,  his  admin- 
istratrix was  entitled  to  be  sub- 
stituted as  relator  and  to  have  the 
proceedines  revivea  and  con- 
tinued. l^Bople  ex  reL  FodrefvUd 
v.  Convrs.,  etc.  674 


ACCOUNT. 

1  An  action  to  recover  unliquidated 
damages  for  breach  of  a  contract 
in  no  sense  involves  an  account, 
and  the  coure  has  no  power  to 
refer  the  same  against  the  objec- 
>tion  of  either  party  UrUermyer 
Y.  Beifihauer,  521 

2.  The  fact  that  a  bill  of  particulars 
has  been  furnished  by  plaintiff 
under  order  of  the  court  specify- 
ing a  nimiber  of  items  Of  damages, 
does  not  bring  the  action  wimin 
the  provision  of  the  Code  of  Civil 
Procedure  (§  1013),  authorizing 
compulsory  references.  Id, 


ACCOUNTING. 

[L  1^  presumption  from  a  surro- 
gate's decree  judiciaUy  settling  the 
\  accounts  of  an  executor,  where  all 
'  the  parties  interested  have  been 
cited,  Ib  that  the  account  was  cor- 
rect and  that  the  executor  has 
accounted  for  all  the  property  that 
-  came  mto  his  hands  as  such.    In 
re  Soutter,  514 

B.  A  further  accounting  should  not 

\  be  ordered  unless  it  oe  made  to 

^  appear   clearly    thac    there    are 


other  matters  not  embraced  in 
the  former  account  for  which 
he  is  responsible  and  lias  not 
accounted.  Id, 

8.  After  the  accounts  of  T.,  as  execu- 
tor of  the  will  of  li.,  had  been 
judicially  settled,  an  application 
was  made  by  a  legatee  to  compel 
T.  to  make  a  further  account  It 
was  not  claimed  that  T.  had  not 
accounted  for  everything  which 
came  to  him  as  such  executor,  but 
the  facts  reUed  on  concerned  the 
estate  of  J.  in  which  R.  had  an 
interest.  These  facts  were,  in 
substance,  that  T.  and  W.,  one  of 
the  executors  of  the  will  of  J., 
were  copartners  doing  a  banking 
business  under  the  firm  name  of 
B.  &  Co.,  and  after  the  death  of 
J  his  executors  placed  a  large 
amount  of  the  assets  of  the  estate 
in  the  hands  of  said  firm,  which 
failed  owing  the  estate  a  large 
sum.  The  petitioner  sought  to 
compel  T.  to  render  an  account  in 
reference  to  the  assets  of  the  es- 
tate of  J.  which  came  to  his  firm. 
Held,  tiiat  the  application  was 
properly  denied,  as  said  assets  did 
not  come  to  T.  or  under  his  con- 
trol as  executor,  and  it  did  not 
appear  that  any  part  of  them  was 
set  aside  or  appropriated  as  the 
portion  of  R  under  the  will  of  J. ; 
that  such  assets  remained  subject 
to  the  control  of  the  executors  of 
J.,  and  to  them  only  the  firm  was 
bound  to  account,,  that  if  any 
share  belongs  to  the  estate  of  R 
it  must  come  through  said  execu- 
tors; that  T.  could  not  be  held 
liable  as  executor  of  R  for  those 
assets  until  they  come  into  his 
hands  as  such  executor.  Id, 

4.  It  seems,  the  proper  remedy  of  the 
petitioner  is  to  have  an  adminis- 
trator de  bonis  non,  with  the  will 
annexed  of  the  estate  of  R.  ap- 
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pointed,  who  can  then  call  the 
executors  of  J.  to  an  account  and 
compel  payment  by  them  of  what- 
ever may  Btill  be  due  under  his 
will  to  the  estate  of  R,  and  if  it 
shall  appear  that  said  estate  has 
been  damaged  by  the  negligence 
of  T.  he  can  then  be  called  to  an 
account  by  the  administrator  de 
bonis  non.  Id, 


ACTION. 

An  equitable  action  to  restrain  the 
continuance  of  a  nuisance,  or  an 
action  for  a  nuisance,  in  which 
equitable  relief  is  also  demanded, 
is  not  an  action  for  a  nuisance 
within  the  meaning  of  the  pro- 
vision of  the  Code  of  Civil  l^ro- 
cedure  (§  968),  which  declares  that 
such  an  action  must  be  tried  bya 
lury.  (§1600.)  OogsweUY,  JSr.T,, 
If.  k£kRR  Co.  319 


ADVERSE  POSSESSION. 

This  action  was  brought  by  the 
grantee  of  the  executors  of  B. under 
the  provision  of  the  Code  of  Civil 
Procedure  (§  1507),  which  author- 
izes a  grantee,  whose  deed  is  void 
because  of  adverse  possession  at  the 
time  of  its  execution,  to  maintain 
an  action  of  ejectment  in  the  name 
of  the  grantor.  Beld,  that  the  in- 
tent of  the  provision  is  to  enable 
the  grantee  to  avail  himself  of  a 
title  which  overreached  the  right 
of  the  adverse  possessor;  that  the 
action  could  only  be  based  upon  a 
valid  title  In  the  grantor,  uham- 
herlainY.  Taylor.  186 


ALIENATION  (SUSPENSION  OP 
POWER  OF). 

Bee  Suspension  of  Powieb  of  Ajjxs- 

ATION. 


AKTE-NUPTIAL  AGREEMENT. 

A  deed  recited  an  ante-nuptial 
agreement  between  J.,  the  gran- 
tor, and  his  wife,  in  pursuance  of 


which  the  conveyance  was  ezeca* 
ted,  which  agreement  was  to  the 
effect  that  in  case  the  intended 
marriage  was  celebrated  he  would 
convey  the  land  in  question  to  H., 
"to  the  use,  benefit  and  behoof" 
of  the  wife  "  in  manner  follow- 
ing,"  in  the  event  of  the  decease 
of  J.  during  the  lifetime  of  the 
wife,  she  to  have  the  use  of  one- 
half  of  the  premises  during  her 
life,  and  after  her  death  the  same 
to  revert  to  the  heirs  of  J. ;  also 
the  use  of  the  other  half  during 
the  minority  of  two  children  of  3. 
by  a  former  marriage,  when  they 
become  of  age  the  said  half  to  lie 
conveyed  to  them,  and  in  case  of 
tlie  doceiise  of  the  wife  without 
issue  during  the  lifetime  of  J.  all 
of  the  property  to  be  transferred 
hixck  to  him.  The  wife  died 
before  J.  Held,  that  no  trust 
estate  and  no  estate  whatever 
vested  in  the  grantee  named  in 
the  deed,  but  it  was  simply  a  con- 
veyance to  him  for  the  uses  of  the 
beneficiaries  named,  which  uses 
would  be  executed  by  the  statute 
without  any  conveyance;  that  the 
deed  was  not  to  take  effect  at  aU, 
except  in  the  contin^ncy  of  J. 
dying  before  his  wife;  tliat  the 
provision  in  the  agreement  that, 
iu  the  event  of  the  decease  of  the 
wife  ''without  issue"  during  the 
lifetime  of  J.  all  of  the  property 
should  be  assigned  back  to  him, 
was  not  of  itself  sufficient  to  create 
a  trust  m  favor  of  the  issue  of  the 
marriage;  that,  therefore,  all  inter- 
ests under  the  deed  were  defeated 
by  and  it  ceased  to  have  any 
operation  upon  the  death  of  the 
wife  during  the  lifetime  of  J. ;  and 
that  a  mortgage,  executed  hj  J. 
and  his  wi&  upon  the  premises 
after  the  execution  of  the  deed, 
was  a  valid  lien.    Eelck  v.  Beit^ 

470 


APPEAL. 

1.  An  order  of  General  Term  revers- 
ing an  order  of  Special  Term, 
which  confirmed  a  report  of  a 
referee  appointed  to  determine  as 
to  conflicting  claims  to  surplus 
moneys  arising  on  foreclosure  sale, 
and  ordering  a  new  hearing  before 
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another  referee,  is  not  reviewable 
here.  If  the  inquiry  be  considered 
as  a  special  proceeding  under  tha 
Code  or  Civil  Procedure,  then  the 
order  of  Oeneral  Term  is  not  final 
<ind  so  not  reviewable  (subd.  8, 
^  190);  if  it  be  regarded  as  an 
inquiry  made  for  the  information 
of  the  court  (§  1015).  then  the 
order  is  not  appealable,  both  be- 
cause it  is  not  final  and  because  it 
is  discretionary.  Muttutl  Life  Im, 
Co,  V  Anlhony.  57 

2.  The  action  was  brought  by  plaint- 
iffs as  3xecutors  the  judgment 
gave  derend ants  costs  and  directed 
execution  therefor.  Held,  that  the 
judgment  was  proper  (Code  of 
fcivil  Pro.  g  3246).  except  the  pro- 
vision for  Bxecution;  that  the 
judgment  could  be  enforced  by 
execution  only  when  allowed  by 
the  surrogate  (Code  of  CMvil  Pro. 
§§  1825.  1820);  but  that  the  infor- 
mality sliould  have  been  corrected 
by  motion,  not  upon  appeal  from 
the  judgment.  Symes  v.  Mayor, 
etc.  158 

8.  After  verdict  had  been  directed 
for  defendants,  plaintiffs  moved 
for  a  new  trial  on  the  judge's  min- 
utes, the  motion  was  denied 
After  entry  of  judgment  plaintiff 
apx>ealed  from  the  order  denying 
the  motion  and  from  the  judg- 
meni;  both  order  and  judgment 
were  affirmed,  and  the  court 
awarded  to  defendants  separate 
costs  on  both  appeals.  Held,  X hat , 
having  awarded  costs  on  appeal 
from  the  judgment,  the  court  had 
no  power  to  award  costs  on  appeal 
from  the  order  (Code  of  Civil 
Pro.  §  8289,  sub.  2);  buc  that  the 
error  was  one  to  be  corrected  in 
the  court  below,  not  on  appeal 
trom  the  judgment.  Id, 

4.  On  appeal  to  this  court  in  pro- 
ceedings under  the  act  of  1880 
(chap.  269,  Laws  of  1880),  to  re- 
view an  assessment,  only  ques- 
tions of  law  may  be  reviewed; 
the  determination  of  the  court 
below  upon  the  question  of  value 
is  final  and  conclusive  where  tliat 
question  was  fairly  in  dispute, 
unless  it  appears  that  elements, 

.  proper  to  be  considered,  were  ex- 
cluded or  improper  ones  consid- 
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ered,  or  that  some  legal  enors 

vitiated    the    conclusion.  Peopia 

ex  rel.  R   W.  d  0.  R  R  Co   y 
Hicks.  i98 

5.  Where  the  orders  of  the  court 
below  show  only  a  valuation  hxed 
and  dctermmed,  the  opinions  may 
not  be  resorted  to  tor  the  purpose 
of  showing  that  an  erroneous  basis 
was  adopted,  upon  which  the  val- 
uation was  Jtounded.  Id, 

6.  Whoro,  in  an  action  of  forc- 
closur3.  deiendants,  claiming 
under  a  title  paramount  to  the 
mortgage,  set  up  their  claim  by 
answer  and  tlie  same  is  litigated 
and  decided  m  their  favor  they 
may  not  take  the  ground  on  ap- 
peal thai  the  judgment  in  their 
favor  should  be  sustained  on  the 
ground  that  the  question  could 
not  properly  be  litigated  in  the 
action.  Both  parties  having  con- 
sented to,  and  having  actually  liti- 
gated it  in  this  form,  are  bound 
by  the  judgment.  Helck  v.  Rein- 
Jieimer.  470 

7.  After  sale  in  a  partition  suit,  a 
referee  was  appointed  to  take 
proof  of  the  interests  and  rights 
of  th;i  several  parties  and  claim- 
ants in  the  fund.  Exceptions 
were  taken  by  some  of  tlie  parties 
to  the  report  or  the  referee,  so  far 
as  it  related  to  a  certain  claim. 
The  exceptions  were  overruled 
and  the  report  confirmed  by  the 
Special  Term:  the  order  was 
alflrmed  on  appeal  to  the  General 
Term,  Ildd,  that  parties,  who 
had  not  filed  exceptions  or  appeal 
ed  to  the  General  Term,  had  no 
right  to  appeal  to  this  court. 
Piatt  V.  Plait.  488 

8.  Where,  in  an  action  to  recover 
personal  property,  defendant  was 
imprisoned  under  an  order  of 
arrest,  issued  on  the  ground  that 
he  hail  concealed  a  portion  of  the 
property,  and  after  he  had  been 
imprisoned  six  months,  but  before 
the  trial  of  the  action  or  any  judg- 
ment therein,  on  his  motion,  he 
was  discharged  from  arrest  on  the 
sole  ground  that  he  was  entitled 
to  his  discharge  under  said  pro- 
vision. Held,  that  the  discharge 
was  improperly  granted,  and  that 
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the  order  of  discharge'Was  appeal- 
able, as  it  deprived  plaintiffs  of  a 
remedy  the^r  were  entitled  to  retain 
until  the  prisoner  was  discharged 
according  to  law.  Levy  v.  ^lo- 
mon.  529 

9.  The  General  Temi  has  power  to 
set  aside  a  verdict  as  contrary  to 
evidence,  but  this  court  can  con- 
sider no  objection  which  is  not 
based  upon  some  exception  taken 
on  the  trial.  Sehwinger  v.  Ray- 
mond 648 

10.  Where,  therefore,  there  was  no 
motion  for  a  nonsuit  or  for  the 
direction  of  a  verdict,  and  no  ex- 
ception which  presents  the  ques- 
tion as  to  whether  there  was  suffi- 
cient evidence  to  sustain  the  ver- 
dict, however  unjust  the  verdict 
may  be  on  the  fads  appearing  in 
the  case,  this  court  is  powerless  to 
give  any  relief.  Id, 

WhiU  this  court   on   appeal 

from  order  of  General  Term  absolutely 
postponing  lien  of  judgment,  has  power 
to  correct  order  so  as  to  make  tlie  post- 
ponement a  condition  of  granting  an 
amendment  of  the  judgment^  it  may 
other  conditions. 


not  impose 
JSymson  v.  SeUieimer, 


ARREST. 


(Mem.)  660 


Where,  in  an  action  to  recover  per- 
sonal property,  defendant  was  im- 
prisoned under  an  order  of  arrest, 
issued  on  the  ground  that  he  had 
concealed  a  portion  of  the  prop- 
erty, and  after  he  had  been  im- 
prisoned six  months,  but  before 
the  trial  of  the  action  or  any  judg- 
ment therein,  on  his  motion,  he 
was  discharged  from  arrest  on  the 
sole  ground  that  he  was  entitled 
to  his  discharge  under  said  pro- 
vision. Ileld,  that  the  discharge 
was  improperly  granted.  LevyY. 
Salomon.  529 


ASSESSMENT  AND  TAXATION. 

1.  Where  the  form  of  oath  to  be 
taken  by  assessors  is  pre8cri))ed, 
it  must  be  followed,  and  any  ma- 


terial Tariation  therefrom  will  in- 
validate the  ftssesament.  ShaUnck 
V.  Bascom,  dv 

2.  Defendant  executed  a  quit-claim 
deed  of  certain  lands  to  C. ;  the 
deed  was.  in  fact,  given  as  a  mort- 
gage. C  commenced  an  action 
against  s.,  who  claimed  title  to 
tiic  land  under  a  comptroller's 
deed  on  sale  for  taxes,  to  set  aside 
said  deed  }is  a  cloud  on  title.  That 
action  resulted  in  a  judgment  for 
the  defendant  therein.  U.  there- 
upon reconveyed  to  8.  In  an 
action  brought  by  plaintiffs,  who 

•  claimed  as  the  heirs  of  8.,  wherein 
the  question  was  as  to  the  title  to 
the  lands,  held,  that  defendant  did 
not  in  any  sense  take  title  from  C, 
and  was  not  estopped  by  the  judg- 
ment against  him.  & 

8.  The  lands  were  sold  for  arrears  of 
taxes  for  the  year  1856  and  for  two 
other  year&  The  law  in  force  in 
1856  (Chap.  176,  Laws  of  1851), 
required  that  the  oath  of  the 
assessors  to  the  assessment-roll 
should  state  that  they  had  esti- 
mated the  value  of  the  real  estate 
in  accordance  with  the  judgment 
of  a  majorit}'  of  them.  *•  with  the 
exception  of  those  cases  in  which 
the  value  of  said  real  estate  lias 
been  changed  by  reason  of  proof 
produced  before  us. "  It  appeared 
that  in  the  oath  to  the  assessment- 
roll  of  that  year  instead  of  the 
words  "  of  proof,**  the  word 
*'  hereof"  was  inserted.  Held,  that 
this  was  a  fatal  variance,  render- 
ing the  assessment  void;  and.  as 
the  tax  sale  was  for  the  aggregate 
of  the  three  rears,  the  entire  sale 
and  the  deea  given  in  pursuance 
thereof  were  void.  Id. 

4.  The  act  providing  for  the  taxa- 
tion of  certain  corporations  (chap. 
542,  Laws  of  1880.  as  amended  bv 
chap.  861,  Laws  of  l88i  and  chap. 
151,  Laws  of  1882),  is  constitu- 
tional.    People  Y.  K  8.  M.  Co.   76 

5.  Defendant,  a  foreign  corporation, 
was  organized  under  the  laws  of 
the  territory  of  Utah  for  the  pur- 
pose of  carrying  on  the  business 
of  mining  and  other  business  inct- 
dentnl  thereto.  It  mined  silver 
ore  in  that  territory,  which  was 
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manufactured  into  base  bu]lion; 
this  was  shipped  to  Chicago  and 
there  refined  It  was  then  shipped 
to  the  U.  S.  assay  office  in  N  e w 
York  city,  where  it  was  again  re- 
fined into  standard  silver  bare,  for 
doing  which  defendant  paid  two 
per  cent  of  the  silver.  In  an  action 
to  recover  taxes  and  penalties 
under  said  act,  luld,  that  defendant 
was  not  a  manufacturing  corpora 
lion  carrying  on  manufacture 
within  this  State  within  the  excep- 
tion in  said  act;  that  conceding  it 
was  a  manufacturing  corporation, 
this  was  not  sufficient  to  exempt  it 
from  taxation  under  the  act;  it 
must  also  carry  on  manufacture  in 
the  State.  Id, 

C.  Defendant's  president,  secretary 
and  treasurer  had  their  offices  in 
New  York  city,  its  directors  held 
their  annual  meetings  there,  and 
all  its  dividends  were  paid  there. 
While  mo^^t  of  its  business  was 
done  in  Utah  and  Chicago,  its 
silver  bullion  was  all  sent  to  New 
York  and  sold  there,  the  proceeds 
deposited  and  some  portion  loaned 
and  other  porticms  paid  out  for 
the  company's  purposes  in  that 
city.  Held,  that  defendant  was 
"doing  business  in  this  State" 
within  the  meaning  of  the  act  and 
so  was  liable  to  taxation  under  it; 
that  it  was  not  essential  to  such 
liability  thai  the  whole  business 
of  the  corporation  should  be  done 
within  the  State;  that  while,  it 
might  be,  the  having  an  office 
where  meetings  of  its  directors 
are  held,  transfer  books  kept, 
dividends  declared  and  paid,  and 
other  business  merel}'  incidental  to 
the  regular  business  of  the  com- 
pany is  done,  and  an  occasional 
business  transaction  in  the  State, 
would  not  bring  it  within  the  act, 
yet  where  it  appeared,  as  in  this 
case,  that  in  addition  a  substan- 
tial part  of  the  regular  business  of 
the  company  was  carried  on  here, 
it  was  sufflicient,  and  defendant 
was  liable.  Id. 

7.  Also,  held,  that  the  entire  capital 
of  the  defendant  was  properly 
taken  as  the  basis  in  computing 
the  tax ;  that  this  basis  of  compu- 
tation was  not  changed  by  the 


amendment  or  supplement  to  the 
act  in  1862  (Chap.  451,  Laws  of 
1882),  which  authorizes  the  comp- 
troller when  dissatisfied  with  the 
report  of  any  corporation  liable  to 
taxation,  only  a  portion  of  whose 
capital  is  employed  in  the  State, 
to  fix  and  determine  the  amount 
of  capital  stock  to  be  taken  as  a 
basis  for  taxation ;  that  such  pro- 
vision did  not  authorize  a  corpora- 
tion to  report  only  the  amount  of 
capital  employed  m  the  blatc,  and 
require  the  comptroller  to  take 
that  amount  as  the  basis,  but 
simply  authorized  him,  where 
only  a  portion  of  the  capital  is 
employed  in  the  State  and  he  is 
dissatisfied  with  the  report,  to  fix 
the  amount  of  capital  stock  to  be 
taxed;  that  the  discretion  so  given 
to  the  comptroller  was  not  taken 
away  until  by  the  act  of  1885 
(Chap.  501  Laws  of  1885),  the  lia- 
bility to  taxation  was  limited  to 
**  the  amount  of  capital  stock 
employed  within  this  State. "    Id. 

8.  Also,  held,  that  as  judgment  had 
been  entered  herein  before  the 
passage  of  said  act  of  1885,  defend- 
ant could  have  no  benefit  from 
the  provision  thereof  authorizing 
the  comptroller  to  settle  ana 
adjust  accounts  against  a  corpora- 
tion by  taking  as  a  basis  the  capital 
employed  in  tha  State.  Id. 

9.  On  appeal  to  this  court  in  pro- 
ceedings under  the  act  of  1880 
(chap.  209,  Laws  of  1880),  to  re- 
view an  assessment,  only  ques- 
tions of  law  may  be  reviewed;  the 
determination  of  the  court  below 
upon  the  question  of  value  is  final 
and  conclusive  where  that  ques- 
tion was  fairly  in  dispute,  unless 
it  appears  that  element.'^,  proper 
to  be  considered,  were  excluded 
or  improper  ones  considered,  or 
that  some  legal  errors  vitiated  the 
conclusion.  People  ex  reZ.  M.  W. 
and  0.  R.  R.  Vo.  v.  Hicks.        198 

10.  Where  the  orders  of  the  court 
below  show  only  a  valuation  fixed 
and  determined,  the  opinions  may 
not  be  resorted  to  for  the  purpose 
of  showing  that  an  erroneous 
basis  was  adopted,  upon  which 
the  valuation  was  founded.      Id, 
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11.  It  is  proper  for  assessors  in 
valuing  the  property  of  a  railroad 
corporation  in  their  town  liable  to 
assessment,  to  take  into  consider- 
ation the  verified  reports  of  the 
company  as  to  earnings,  made  as 
required  by  law.  Id, 

12.  It  seems  that  assessors  are  not 
required  to  apply  the  rigid  rules 
of  evidence  in  investigations  be- 
fore them  where  assesjsments  are 
contested.  Id. 

18.  The   omission  of  the  assessors 
to  give  notice,  as  required  by  the  i 
statute  (§  i),  chap  2iii),  Laws  of  , 
1880),  of  the  completion  of  their  ' 
roll  and  its  delivery  to  the  proper 
ofiicer,  prevents  ^he  running  of 
the  fifteen    days,   during  which 
application  may  be  made   for  a 
writ  of  certiorari  to  review  an  as- 
sessment, and  leaves  the  writ  to  be 
sued  out  at  any  time.  Id, 

14.  The  words  "  belonging  to  the 
same  owner  "  in  the  provision  of 
the  act  of  1843  (§  8,  art.  8,  chap. 
230,  Laws  of  1843),  relating  to  the 
collection  of  taxes  in  the  city  of 
New  York,  which  provides  that 
in  advertising  lots  "to  be  sold 
for  non-payment  of  taxes,  it  shall 
be  the  duty  of  the  comptroller 
to  advertise  the  *  *  *  lots 
♦  *  ♦  lying  contiguous  to  each 
other  and  belonging  to  the  same 
owner  in  one  parcel,"  do  not 
mean  simply  the  technical  owner 
of  the  title,  but  the  person  in 
whose  name  as  owner  or  occupant 
the  land  is  assessed.  People  ex  rel, 
Morgenthau  v.  Cadi/.  299 

15.  Where,  therefore,  contiguous  lots 
owned  by  one  person  are  assessed 
to  different  occupants  the  comp- 
troller has  the  right  to  sell  them 
separately,  unless  some  proof  of 
ownership  is  given  before  adver- 
tisinir,  and  demand  made  to  ad- 
vertise in  one  parcel.  Id. 

in.  As  to  whether  the  said  provision 
is  mandatory  or  merely  directory, 
qiKere.  Id. 

17.  I'pon  sale  of  lands  for  unpaid 
taxes  under  said  act,  the  term  of 
years  for  which  the  successful  bid 
18  made  commences  to  i-un  from 


the  day  of  sale;  the  time  when  the 
purchaser  is  to  be  entitled  to  his 
lease  should  be  reckoned  from 
that  date,  and  the  certificate  of 
sale  should  bear  date  as  of  that 
day.  Jd. 

18.  It  is  proper,  therefore,  that  the 
notice  to  redeem  should  require 
payment  of  interest  from  the  day 
of  sale,  not  from  the  day  when 
the  purchaser  paid  the  purchase- 
money.  Id. 

19  A  notice  required  by  said  act 
(i^  20.  art.  8),  to  be  served  by  the 
purchaser,  after  receiving  his'  con 
veyance,  "upon  the  person  last 
assessed  as  owner,"  was  dated 
July  26,  1888.  Hdd,  that  at  that 
date  the  person  assessed  in  1867 
was  last  assessed  owner  (§  7,  chap. 
303,  Laws  of  1859).  and  service 
upon  him  was  proper.  Id. 

20.  The  venue  to  the  affidavit  of 
service  was  "city  and  county  of 
New  Vork,*'  and  the  person  mak- 
ing it  was  described  therein  as  "of 
the  city  of  New  York."  Held, 
that  the  fair  intendment  therefrom 
was  that  the  affiant  Wius  a  resident 
of  that  city  and  so  the  affidavit 
showed  a  sufficient  compliance 
with  the  statutory  requirement 
($^  20,  art.  3),  that  service  should 
be  made  by  a  resident  of  the 
city.  Id, 

21.  The  affidavit  stated  that  the 
notice  was  served  by  leaving  the 
same  with  a  member  of  the  family 
of  the  person  last  assessed  as  owner 
at  his  place  of  residence,  naming 
the  street  and  number.  Hdd,  suf- 
ficient. Id. 

22.  It  lieenu  if  the  requirements  were 
that  service  was  to  be  made  in 
New  York,  the  fair  inference  from 
the  affidavit  is  that  it  was  there 
served.  Id. 

23.  The  affidavit  was  sworn  to  l)e- 
fore  a  commissioner  of  deeds  of 
said  city.  Held,  that  said  officer 
was  authorized  to  administer  the 
oath.     (2  K.  8.  284,  §  49.)  Id. 

24.  An  assessment  for  water  rates 
upon  a  vacant  lot  in  the  city  of 
Brooklyn,  made  under  the  act  in 
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reference  to  the  supply  of  said  city 
with  water  ($^  24,  chap.  396,  Laws 
of  1859),  where  no  notice  was 
given  to  the  owner  of  tlie  levying 
of  the  assessment  or  opportunity 
for  him  to  be  heard,  is  illegal  and 
void.    lieffiaen  v.  Wheeler.         573 

25.  It  seems  that  so  much  of  said  act 
as  authorizes  such  an  assessment  is 
unconstitutional,  in  that  it  makes 
no  provision  for  such  notice.     Id. 

26.  Plaintiffs,  being  the  owners  of  a 
tract  of  land  in  said  city,  which 
had  been  assessed  for  a  number 
of  years  as  vacant  land  for  water 
rates  under  said  act,  and  sold  for 
non-pavment  of  the  assessment, 
entered  into  a  contract  to  sell  the 
same  to  L. ,  who  agreed  to  pay  the 
purchase-price  excepting  thereout 
such  sum  or  sums  as  L.  should 
•*pay  in  the  discharj^e  of  taxes, 
water  rates  and  assessments  and 
sales  for  each  of  the  same,  in  order 
to  free  said  premises,  or  any  por- 
tion thereof,  from  the  liens  of  the 
same  or  the  clouds  thereon."  L. 
thereafter,  among  other  payments, 
with  the  assent  of  plaintiffs,  paid 
to  the  register  of  arrears  of  said 
city  the  amount  requisite  to  re- 
deem said  land  from  the  sales 
for  water  rates  and  deducted  the 
amount  from  the  purchase-price. 
Ill  an  action  to  restrain  the  city 
from  paying  over  to  VV.,  the  pur- 
chaser at  the  assessment  sale,  the 
amount  so  paid,  the  city  inter- 
posed no  defense.  W.  claimed 
that,  although  the  sales  were  void, 
ho  was  entitled,  as  against  plain- 
tiffs, to  receive  the  money,  as  it 
did  not  belong  to  them  but  to  L. , 
who  had  paid  it  to  discharge  the 
assessments.  Held,  untenable;  as 
the  money  was  paid  by  L.  for 
plaintiffs* '  benefit,  and  they,  by 
receiving  the  balance  of  the  pur- 
chase-price and  by  bringing  this 
action,  ratified  the  payment.    Id. 

27.  Also,  A^(  Andrews  and  Finch, 
JJ.,  dissenting),  that  W.  could  not 
claim  the  money  as  a  voluntary 
payment  to  the  city  for  his  benefit ; 
that  the  city  heM  it  as  a  mere  de- 
positary, and  until  the  payment 
became  effectual  by  delivery  to 
W  the  doctrine  of  voluntary  pay- 


ment was  not  applicable  in  his 
behalf,  and  plaintiffs  had  the  ri^t 
to  reclaim  the  money.  Id, 

See  Tax  Salbs. 


ASSESSORS. 

1.  "Where  the  form  of  oath  to  be 
taken  by  assessors  is  prescribed, 
it  must  be  followed,  and  any  ma- 
terial variation  therefrom  will  in- 
validate the  assessment.  Shatiuck 
V.  Ba»com,  39 

2.  Certain  lands  were  sold  for  arrears 
of  taxes  for  the  year  18')6  and  for 
two  other  years  The  law  in  force 
in  1858  (Chap.  176,  Laws  of  1851), 
required  that  the  oath  of  the  assess- 
ors to  the  assessment-roll  should 
state  that  they  had  estimated  the 
value  of  the  real  estate  in  accord- 
ance with  the  judgment  of  a  ma- 
jority of  them,* 'with  the  exception 
of  those  cases  in  which  the  value 
of  said  real  estate  has  been  changed 
by  reason  of  proof  produced  belore 
U8.*'  It  appeared  that  in  the  oath  to 
the  assessment-roll  of  that  year  in- 
stead of  the  words  **of  proof,"  the 
word  **hereof  "  was  inserted  Heldf 
that  this  was  a  fatal  variance,  ren- 
dering the  assessment  void ;  and, 
as  the  tax  sale  was  for  the  a.G:.ff re- 
gate  of  the  three  years,  the  entire 
sale  and  the  deed  given  in  pursu- 
ance thereof  were  void.  ld» 

See  Assessment  and  Taxation. 


ASSIGNMENT    (FOR   BENEFIT 
OF  CREDITORS). 

1.  An  assignment  for  the  benefit  of 
creditors,  executed  as  prescribed 
by  the  General  Assignment  Act 
(Chap.  466,  Laws  of  187  T,  amended 
by  Chap.  818,  Laws  of  1878),  takes 
e&ect  as  to  property  in  this 
State,  from  the  time  of  its  deliv- 
ery, not  from  the  time  of  its  record 
in  the  proper  county.  Nicoll  v. 
Spowers.  1 

2,  After  the  execution  and  delivery 
of  an  assignment,  but  before  its 
record  in  the  proper  county,  a 
receiver  of  the  property  of  the 
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assignor  was  appointed  in  proceed- 
•  ings  supplementary  to  execution. 
The  judgmeot  debtor  did  not  reside 
in  tlie  county  wliere  tlie  order 
appointing  the  receiver  was  filed, 
and  a  copy  of  the  order  was  not 
filed  in  the  office  of  the  clerk  of 
the  county  where  he  resided  until 
after  the  assignment  was  recorded 
in  the  proper  county.  In  an  action 
by  the  receiver  to  recover  certain 
persond  property  which  the  as- 
signee claimed  under  the  assign- 
ment, luild,  that  as  by  the  Code 
of  Civil  Procedure  (§  2408),  the 
personal  property  of  the  Judgment 
nebtor  vests  only  in  the  receiver 
from  the  time  of  filing  a  copy  of 
the  order  in  the  county  where  he 
resides,  even  supposing  that  the 
assignment  did  not  take  effect  un- 
til it  was  recorded  in  the  proper 
county,  yet  when  that  was  done 
it  took  effect  by  relation  from  the 
time  of  its  delivery,  and  should  be 
held  to  have  passed  the  title  to  the 
property  before  any  title  thereto 
vested  in  the  receiver.  Id, 

8.  An  assignment  for  the  benefit  of 
creditors  is  not  invalidated  by  a 
provision  therein  authorizing  the 
assignee  to  compound  or  compro- 
mise debts  owing  to  the  assignor. 
Bagley  v.  B(me.  171 

4.  The  general  rules  for  the  construc- 
tion of  written  mstruments,  to  wit, 
that  a  construction  will  be  pre- 
ferred which  will  uphold,  rather 
than  one  which  will  destroy  them, 
and  that  in  construing  a  particular 
clause  the  whole  contract  may  be 
considered,  applv  to  assi.^menis 
for  the  benefit  of  creditors.       Id, 

6.  In  such  an  assignment  the  declar- 
ation of  trust  as  to  the  assigned 
property  was  "to  take  poi^scssion 
of  and  sell  the  same  at  public  auc- 
tion or  private  Side  and  to  convert 
the  same  into  money  "  and  "  to  ap- 
ply the  proceeds  thereof"  to  the 
payment  of  the  assignor's  debts 
in  the  order  specified.  Following 
this  was  a  clause  conferring  upon 
t!ie  assignee  power  to  execute  bills 
of  sale  or  other  conveyance,  which 
he  might  consider  necessary  or 
r:;qui8ite  "  to  carry  into  effect  the 
intent  and  purpose"  of  the  instru- 
ment in  the  name  of  the  assignors 


"  for  such  consideration  in  money 
or  other  tilings  "  as  he  should  deem 
sufficient.  HM.  that  tlie  clause 
did  not  confer  authority  to  sell  on 
credit  or  to  exchange  the  assigned 
property  for  other  property,  and 
so,  It  did  not  invalidate  the  assign- 
ment. Id, 

6.  In  proceedings  to  compel  an  as- 
signee, for  the  benefit  of  creditors, 
to  first  pay  the  claim  of  petitioners 
out  of  the  funds  in  his  hands,  it 
appeared  that  the  petitioners  just 
before  the  assignment,  placed  a 
fund  in  the  hands  of  the  assignor 
to  be  invested  in  a  mortgage. 
Instead  of  doing  this  he  used  the 
entire  fund  except  $30  in  paying 
his  personal  debts,  and  soon  there- 
after made  the  assignment,  the 
t*^0  coming  to  the  hands  of  the 
assignee,  /Tr/rf,,  that  the  petition- 
ers  were  only  entitled  to  a  prefer- 
ence to  that  amoimt.  In  re  Cavin 
V.  GleoLSon.  256 

7.  The  same  rules  should  be  applied 
in  the  construction  of  assignments 
for  the  benefit  of  creditors  as  are 
applicable  to  the  interpretation  of 
other  contracts;  they  are  to  he 
fairly  and  reasonably  construed, 
with  a  view  of  carrying  out  the 
intent  of  the  parties  making  them. 
Crook  v.  Rindekopf.  470 

8.  Where,  therefore,  an  interpreta- 
tion may  be  given  to  the  assign- 
ment, consistent  with  innocence 
and  the  general  rules  of  law^  it 
should  be  given  in  preference  to 
one  which  would  impute  a  fraud- 
ulent intent  to  the  assignor,  or  de- 
feat the  gcHvoral  purpose  and  in- 
tent of  the  conveyance ;  and  where 
authority  to  do  an  actisconferi-ed 
in  general  terms,  it  will  be  deemed 
to  be  and  to  have  been  intended  to 
be  exercised  within  the  limits  pre- 
scribed by  law.  id 

9.  The  members  of  a  firm  executed 
an  assignment  for  the  benefit  of 
creditors  of  all  their  property, 
which  provided  that  after  the  par- 
men  t  of  the  copartnership  debts  in 
the  order  specified,  any  residue 
should  be  applied  to  the' payment 
of  the  individual  and  private 
debts  of  the  assignors  or  either  of 
them.    If  the  remainder  should 
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prove  insulQcient  for  that  pur- 
pose, then  the  same  was  directed 
to  be  applied  oro  rata  to  the  pay- 
ment of  stiid  debts.  In  an  action 
brought  by  a  firm  creditor  to  set 
aside  the  assignment  on  the 
ground  of  fraud,  it  appeared  that 
one  member  of  the  firm  owned  in- 
dividual assets  of  the  value  of 
$30,  the  other  of  the  value  of  $10; 
their  individual  indebtedness  was 
also  unequal  in  amount.  No  fraud, 
in  fact,  was  shown,  but  it  was 
sought  to  be  inferred  from  the 
provision  in  regard  to  the  pay- 
ment of  individual  debts  in  con- 
nection with  the  evidence  showing 
inequality  in  individual  assets  and 
indebtedness.  Held^  that  no  such 
inference  could  properly  be 
■drawn;  thai;  no  authority  was 
^ven  to  the  assignee  by  either 
member  of  the  firm,  or  could 
properly  be  inferred  to  satisfy  the 
individual  debts  of  the  other  from 
the  combined  individual  property; 
but  that  a  fair  construction  of  the 
instniment  was  that  after  pay- 
ment of  finn  debts,  if  there  was  a 
surplus,  the  ^hare  of  each  partner 
therein  should  be  applied  in  pay- 
ment of  his  individual  debts;  that 
while  the  instniment  was  neces- 
sarily the  joint  act  of  the  members 
of  the  firm,  so  far  as  their  joint 
property  was  concerned,  it  was  the 
individual  act  of  each  when  deal- 
iu,*]^  with  his  individual  property, 
ai;a  (he  lant^a^e  used  should  be 
construed  as  referring  to  and  ex- 
pressing only  their  individual 
wishes  with  reference  to  their 
individual  property  and  liabilities. 

Id, 

10  Also,  hsld,  that  the  provision 
complained  of  could  not,  in  any 
event,  have  been  intended  to  de- 
fraud the  creditors  of  the  firm, 
and  un!il  aggrieved  plaintiff  had 
no  cause  of  action.  Id, 


ATTACHMEKT. 

1.  After  the  recovery  of  a  judgment 
in  an  action  in  which  an  attach- 
ment had  been  issued,  and  after 
the  issuing  of  an  execution,  the 
judgment  creditors  brought  an  ac- 
tion to  set  aside  a  conveyance  of 


real  estate  made  by  the  judgment 
debtor  and  for  other  relief.  The 
judgment  in  that  action  directed  a 
sale  of  the  real  estate  in  satisfac- 
tion of  the  amount  remaining 
unpaid  on  plaintiff's  original  judg- 
ment, which  judgment  was  de- 
clared to  be  a  lien  superior  to  tho 
claim  of  the  grantee,  and  of 
another  defendant  in  whose  favor 
the  judgment  creditor  had  con- 
fessed a  judgment,  bale  was  made 
in  accordance  with  such  <lirection 
and  the  property  was  bid  off  for 
the  benefit  of  plaintiff  and  other 
judgment  creditors,  for  a  sum 
sufficient  to  satisfy  plaintifTs  judg- 
ment. The  execution  and  attach- 
ment were  thereupon  returned 
satisfied  and  the  original  judgment 
discharged  of  record.  The  judg- 
ment in  the  second  action  waa 
thereafter  reversed  on  appeal  and 
a  new  trial  ordered;  restitution  of 
the  land  sold  and  of  the  value  of 
the  rents  and  profits  while  the  pur- 
chasers had  possession  was  also 
ordered.  I  (estitution  was  made  of 
the  land  but  not  of  the  rents  and 
profits.  On  motion  the  attach- 
ment and  execution  in  the  first 
action,  with  the  returns  thereto, 
were  ordered  by  the  Supreme 
Court  to  be  taken  from  the  tiles  in 
the  county  clerk's  office  and  deliv- 
ered to  the  sheriff  and  the  said  re-r 
turns  and  the  record  of  satisfaction 
of  the  judgment  to  be  canceled. 
On  appeal,  7w^</,  that  plaintiff  was 
entitled  to  the  relief  sought  ;  that 
so  far  as  the  judgment  creditor 
was  concerned,  the  objection  that 
the  rents  and  profits  had  not  been 
restored  was  not  available,  and  as 
to  the  other  defendants,  a  new  trial 
having  been  ordered,  phiiutiif  was 
entitled  to  be  restored  to  the  posi- 
tion held  at  the  time  of  the  first 
trial;  that  the  sale  was  not  the 
ordinary  one  under  an  execution, 
i  «.,  of  the  debtor's  right,  title  and 
interest  in  the  real  estate,  but  was, 
under  the  judgment  in  the  second 
action,  of  the  real  estate  itself, 
discharged  of  all  claims  of  the 
grantee,  the  judgment  creditor 
and  of  the  other  creditors,  and  as 
that  judgment  was  reversed  and 
tho  property  restored,  the  original 
attachment  and  execution  were 
necessarily  revived.  Wallace  v. 
BerdeU,  7 
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3.  A  sheriff,  having  levied  upon  cer- 
tain property  unoer  an  attachment, 
received  Irom  the  plaintllf  in  tho 
attachment  suit  a  bond  of  indem- 
nity from  all  liability  "  by  reason 
of  flie  levying,  attaching  and  mak- 
ing sale  under  or  by  virtue  of  such 
attachment  *  *  *  or  for  or 
by  reason  of  the  defense  of  any 
action  ♦  *  *  brought  against 
him*"  for  such  taking.  The  al- 
iHcUment  wjis  thereaiter  vacated, 
but  the  sheriff,  without  the  knowl- 
edge or  assent  of  the  obligors,  re- 
fused to  surrender  the  property  on 
demand,  and  subsequently  sold  it 
upon  an  execution  issued  on  judg- 
ment in  the  action  in  which  the  at- 
tachment was  issued.  In  an  action 
upon  the  bond  heJd,  that  the  obli- 
gors were  not  liable;  that  the  bond 
could  nor  be  construed  to  cover  a 
detention  after  the  writ,  which  was 
the  sheriff's  sole  authority  for  tak- 
ing and  keeping  the  property,  had 

;  been  vacated ;  that  after  such  vaca- 
tion the  sheriff  was  bound  to  sur- 
render the  property  on  reasonable 
demand  (Code  of  CJivil  Pro.  t^  709), 
and  his  refusal  was  an  illegal  act, 
against  which  it  seems,  it  the  de- 
fendants had  by  their  bond  pro- 
posed or  assumed  to  indemnify,  it 
would  to  that  extent  have  been 
void.     Bowe  v.  Wiiklfis,  823 


ATTORNEY  AND  CLIENT. 

1.  Where  the  wi:l  >wed  mother  of 
an  infant,  as  general  guardian, 
entered  into  a  contract  with  an 
attorney  to  pay  him  for  his  ser- 
vices one-third  of  the  value  of  the 
real  estate  recovered,  and  it  ap- 
peared to  the  satisfaction  of  the 
court,  after  a  careful  and  full  ex- 
amination, that  the  contract  was, 
under  the  circumstances,  a  fair, 
reasonable  and  proper  one.  Ileldt 
that  a  specific  performance  of  the 
agreement  was  properly  adjudged. 
Iti  re  Hynes.  560 

2.  Also,  held,  that  the  attorney  could 
not  be  required  to  pay,  out  of  the 
sum  coming  to  him,  the  fees  of 
counsel  employed,  not  by  him  but 
by  a  third  person:  also,  that  no 
assent  to  a  charge  of  the  counsel's 
fees  to  the  attorney  could  be  im- 


plied from  the  fact  that  said 
counsel,  with  the  consent  of  the 
attorney,  took  the  leading  part  on 
the  trial  of  tlie  action  and  argued 
various  appeals  from  the  judg- 
ment obtained.  idL 


AWARD. 

1.  The  provision  of  the  New  York 
city  consolidation  act  (g  993,  chap. 
410,  Laws  of  18  2),  providing 
that  where  no  ownership  of  land 
taken  for  a  street  is  named  in  the 
report  of  the  commissioners,  or 
the  owners  named  cannot  be 
found,  "it  shall  be  lawful"  for 
the  city  to  pay  the  award  into  the 
Supreme  court,  is  for  the  city's 
benefit;  it  is  one  which  it  may 
adopt  and  plead  as  a  defense,  but 
to  which  it  is  not  compelled  to 
resort.     PoUock  v.  Morris.        676 

2*  Where,  therefore,  an  action  was 
brought  in  the  Superior  Court  of 
said  city  against  the  city  to  re- 
cover an  award,  to  which  a  claim 
was  also  made  by  a  third  person, 
and  an  order  of  interpleader  wa» 
granted,  substituting  said  third 
person  as  defendant  in  place  of 
the  city,  and  discharging  the  lat- 
ter, upon  it8  payini;  into  the  hands 
of  the  chamberlain  lo  the  credit 
of  the  action  the  amount  of  the 
award,  with  which  order  the  city 
complied.  Ilehl,  that  the  defend- 
ant so  substituted  C(mld  not  attack 
the  jurisdiction  of  the  court  be- 
cause of  said  provision;  and  that 
the  action  was  maintainable.    Id, 


BANKS  AND  BANKING. 

L  The  effect  of  the  amendment  of 
the  banking  act  of  IbbO  (Chap. 
5G7,  Laws  of  1880).  was  to  repeal 
the  penalties  imposed  by  the 
amendment  of  18'<C  (Chap.  163, 
Laws  of  1870),  upon  banks  taking 
unlawful  interest.  Nash  v.  White's 
Bank.  243 

2.  Accordingly  Tteld,  that  as  said  act 
of  1880  contains  no  provision  sav- 
ing pending  actions  or  existing^ 
rights  of  action,  an  action  brought 
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under  the  act  of  IS'^O  and  pending 
at  the  time  of  tne  passage  of  the 
act  of  1880  was  not  maintainable 

Id 

8.  Plaintiffs*  counsel  in  opening 
the  trial  of  an  action  to  recover 
the  amount  of  a  draft  drawn  on 
defendant,  stated  substantially 
these  facts:  The  draft  in  question 
was  indorsed  by  the  payee  and 
mailed  to  the  indorsee,  but  did 
not  reach  its  destination.  It  was 
presented  to  and  certified  by  de- 
fendant, and  the  number,  amount 
and  name  of  drawer  entered  in 
the  certification  book.  It  was 
thereafter  altered  by  raising  the 
amount,  changing  the  date  and 
name  of  payee,  and  was  offered 
to  plaintiff  in  payment  for  certain 
bonds.  Plaintiff  sent  the  draft  by 
a  messenger  to  defendant's  bank- 
ing house,  who  presented  it  to 
the  paying  teller  in  business  hours, 
asking  if  the  certification  was 
good.  The  teller,  after  examining 
the  draft,  face  and  back,  answered 
**yes,"  and  thereupon  plaintiff 
received  the  draft  and  delivered 
the  bonds.  Before  this  defendant 
had  been  advised  that  the  draft 

■  had  miscarried,  had  been  request- 
ed to  stop  payment,  and  had 
entered  it  by  the  number,  amount 
and  name  in  the  book  of  stopped 
checks.  Said  counsel  also  stated 
that  he  expected  to  prove  that, 
according  to  the  usanje  of  banks 
in  the  city  of  New  York,  it  was 
the  duly  of  the  teller  under  the 
circumstances,  before  answering 
the  question,  to  compare  Jhe  draft 
with  the  entry  in  the  certification 
book  and  with  the  book  of  stopped 
checks,  and  that  he  was  guilty  of 
gross  negligence  in  omitting  to  do 
this;  also,  that  accordinij  to  usage 
the  question  to  the  teller  related 
not  merely  to  the  marks  of  certi- 
fication, but  to  the  draft  as  cer- 
tified, and  asked  to  go  to  the  jury 
upon  the  questicm  whether  the 
teller's  answer  referred  to  I  he 
draft  as  certified  or  to  the  marks 
of  certification.  The  request  was 
denied  and  plaintiff  nonsuited  on 
the  opening  Ileld^  error;  that, 
without  regard  to  the  admissibil- 
ity of  evidence  of  usage,  plaintiff 
had  a  right  under  the  circum- 
irtances  offered  to  be  proved,  to 
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go  to  the  Jury  on  the  question 
whether  the  inquiry  made  of  the 
teller  was  understood  by  the  par- 
ties as  referring  to  the  validity  of 
the  certification,  or  simply  to  the 
genuinenessof  the  mar  ksof  certifi- 
cation, and  also  on  the  question 
as  to  whether,  under  the  circum- 
stances, it  was  culpable  negligence 
to  answer  the  question  without 
referring  to  the  books,  which 
would  have  disclosed  the  fraud. 
Clews  V.  Rk  N.  Y.  Nat,  B'kgAssn. 

.  By  the  system  of  exchange  estab- 
lished among  the  banks  in  the  city 
of  R.  comniercial  paper  held  by 
one  bank,  payable  at  another  on 
being  presented  at  maturity  in- 
stead of  being  paid,  wtxs  marked 
••  certified  "  and  held  by  the  bank 
presenting  it  as  an  item  of  credit 
in  the  exchange  account  between 
it  and  the  certifying  bank.  This 
account  of  each  day  was  settled 
on  the  following  day  and  the 
balance  was  paid  by  the  debtor 
bank.  The  City  Bank  of  R.  hold- 
ing  a  time-draft,  payable  at  plain- 
tiff's bank,  presented  it  at  matu- 
rity, and  in  accordance  with  the 
custom  it  was  marked  '*  certified  " 
and  retained  by  the  City  Bank. 
The  balance  of  the  exchange  ac- 
count for  that  day,  crediting  the 
City  Bank  with  said  draft,  was  in 
favor  of  plaintiff.  The  City  Bank 
had  also  an  exchange  account  with 
defendant  but  for  a  month  previ- 
ous to  the  day  in  question  it  had 
required  the  City  IJank  to  settle 
each  day  the  balance  of  that  day. 
To  settle  a  balance  due  defendant 
on  the  day  in  question,  the  City 
Bank  transferred  to  defendant  the 
certified  draft.  The  C  ity  Bank 
was  then  insolvent  and  stopped 
business  at  the  close  of  that  busi- 
ness day  Defendant  presented 
and  claimed  the  draft  as  an  item 
of  credit  in  its  exchange  account 
for  the  day  with  plaintiff,  which 
the  latter  refused  to  allow.  In  an 
action  to  recover  the  balance  of 
the  account,  ?idd,  that  defendant 
was  charged  with  notice  that  the 
certification  was  not  made  for  the 
puposes  of  negotiation,  but  was 
intended  to  be  used  simply  as  a 
voucher  in  settling  the  exchanges 
between   plaintiff  and  the  City 
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Bank,  and  so.  that  it  had  been 
diverted  from  the  purpose  for 
which  it  hnd  been  made;  that 
defendant,  tlicrefore,  was  not  a 
purchaser  in  good  faith,  but  took 
the  draft  subject  lo  plaintiffs 
equities  and  lo  the  result  of  (he 
settlement  of  the  account  for  the 
day  between  it  and  the  City  Bank. 
F.  (7.  NaU  Bk.  v.  T:  Nat  Bk,    650 

H.  An  action  brought  by  a  stock- 
holder of  a  bank  on  behalf  of  him^ 
self  and  other  stockholders  against 
its  directors,  to  call  Ihem  to  ac- 
count for  losses  and  damages  sus- 
tained by  the  bank  because  of 
misconduct  and  negligence  on 
their  part  in  the  discharge  of 
their  duties,  is  an  equitable  action, 
wherein  the  defendants  are  not 
entitled,  as  matter  of  right,  to  a 
tnal  of  the  Avhole  issues  by  jury. 
Brinckerhoffw,  Bostwick.  567 

€.  It  seems  it  is  proper  in  such  an 
action  to  frame  issues  to  be  tried 
by  a  jury.  Id, 


BANKRUPTCY 

1  Where,  in  an  action  upon  a  judg- 
ment of  a  court  of  another  cJtate 
it  appeared  that  the  judgment  was 
obtained,  intermediate  the  com- 
mencement by  the  defendant  of 
voluntary  proceedings  in  bank- 
ruptcy and  the  granting  of  his 
discharge  therein,  and  that  the 
judgment  was  upon  a  debt  prov- 
able in  said  proceedings,  and 
w!ji(;h  existed  at  the  lime  of  their 
commencement,  held,  that  the  dis- 
charge operated  upon  the  judg- 
ment and  was  a  good  defense  to  the 
action.    McDonald  v.  Davis.     508 

2.  The  fact  that  in  the  late  bankrupt 
act  there  was  a  provision  for  a  stay 
of  proceedings  in  an  action  prior 
to  the  discharge,  and  that  defend- 
ant failed  to  avail  himself  of  it,  or 
having  procured  a  stay,  it  was  by 
reason  of  his  neglect  vacated,  does 
not  so  merge  the  debt  in  the  judg- 
ment as  to  escape  the  force  of  the 
discharge.  Id. 

3.  Also  Iieli,  that,  as  ...e  discharge 
was  not  in  existence  at  the  time 


of  the  rendition  of  the  Judgment, 
it  was  not  necessary  to  ap^ly  to 
the  court  which  rendered  it  for 
leave  to  set  it  up;  that  it  was  com- 
petent to  interpose  it  as  a  shield 
in  any  action  or  proceedings  taken 
10  enforce  the  judgment.         Id. 

4.  Defendant  procured  a  staj'  of  the 
original  action;  the  bankruptcy 
CO  rt,  by  an  order,  vacated  the 
stay,  permitting  plaintiff  to  pro- 
ceed as  if  never  restramed,  and  if 
he  obtained  judgmen'.  to  take 
any  other  proceeding  the  law 
and  practice  of  the  State  court 
allowed.  Held,  that  said  order 
had  no  effect  by  way  of  limitation 
upon  the  subsequent  di»<chnrwp 
and  that  it  could  properly  do 
pleaded  and  its  full  legal  force 
insisted  upon  m  this  action.      Id 


BILLS,  KOTES  AND  CHECKS. 

1.  A  party  purchasing  commercial 
paper  which  rcmauis  in  some 
essentitil  particular  incomplete 
and  imperfect,  does  not  acquire 
the  character  of  a  bo7ia  f:de  holder 
Davis  S.  M.  Ch.  v.  Be»t.  59 

2.  Plaintiff's  board  of  directors 
passed  a  resolution  instructing  its 
treasurer  "to  have  signed  and 
negotiate  fl  10,000  of  Ixinds"  with 
W.,  who  was  its  prns':dcnt,  at  a 
rate  specified.  It  had  been  agreed 
with  W.,  that  he  would  negotiate 
the  paper  in  the  niarlcct .  PItiintiff 
had  been  in  the  habit  of  issuing  its 
notes  signed  by  its  pix'sident  and 
secretary  and  guaranteed  by  cer- 
tain of  its  directors,  among  whom 
was  W.,  and  had  blanks,  with  a 
space  left  for  signature  of  its  presi- 
dent, in  the  usual  i)lace  for  a 
maker's  signature  wi(h  Ihe  title  of 
his  office  printed  under  it.  Ac- 
cording to  the  directions  in  the 
resolution  plaintiff's  treasurer 
filled  up  notes  for  the  amount 
specified  and  procured  them  to  be 
signed  by  all  the  parties  whose 
signatures  were  required,  except 
that  of  W.,  as  president  and 
guarantor  and  delivered  them  to 
W.,  to  be  signed  and  disposed  of 
as  agreed.  W.  signerl  three  of 
them,  leaving  the  others  unsigned. 
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He  hjrpothecated  them  with  the 
N.  T.  Co.,  as  security  for  a  loan 
made  by  it  to  a  bank.  The  N.  T. 
Co.  had  before  that  time  dealt 
largely  in  plaintiff's  pHper  and  wad 
perfectly  ramillar  with  its  mode  of 
ezecuti o jip such  obligations.  In  an 
action  against  defendant,  into 
whose  hands  the  notes  had  come 
'  as  receiver  of  the  N.  T.  Co.,  to 
;  recover  their  possession,  Tield,  that 
as  to  the  notes  unsicrned  by  W., 
defendant  was  not  a  bona  .fide 
holder,  as  they  were  not  executed 
in  a  form  authorized  by  plaintiff, 
which  defect  appeared  on  the  face 
of  the  paper,  and  plaintiff  was 
entitled  to  recover.  Id. 

Z,  But  luld,  that,  as  the  notes  were 
not  enforceable  as  pecuniary 
obligations  their  value  was  only 
nommal  and  the  trial  court  erred 
in  directing  their  value  to  be 
assessed  at  the  amount  appearing 
to  be  due  upon  their  face,  instead 
of  at  a  nominal  sum.  Id. 

4.  Plaintiffs'  counsel,  in  opening  the 
trial  of  an  action  to  recover  the 
amount  of  a  draft  drawn  on 
defendant,  stated  substantially 
these  facts:  The  draft  in  question 
was  indorsed  bv  the  payee  and 
mailed  to  the  inaorsee,  but  did  not 
reach  its  destination.  It  was  pre- 
sented to  and  certified  by  defend- 
ant, and  the  number,  amount  and 
name  of  drawer  entered  in  the 
certification  book.  It  was  there- 
after altered  by  raising  the  amount, 
changing  the  date  and  name  of 
payee  and  was  offered  to  plaintiff 
in  payment  for  certain  bonds. 
Plaintiff  sent  the  draft  by  a  mes- 
senger to  defendant's  banking 
house,  who  presented  it  to  the 
paying  teller  in  business  hours, 
asking  if  the  certification  was 
good.  The  teller,  after  examining 
the  draft,  face  and  back,  answered 
••yes."  and  thereupon  plaintiff 
received  the  draft  and  delivered 
the  bonds.  Before  this  defendant 
had  been  advised  that  the  draft 
had  miscarried,  had  been  re- 
quested to  stop  payment,  and  had 
entered  it  by  the  number,  amount 
and  name  in  the  book  of  stopped 
checks.  Said  counsel  also  stated 
that  he  expected  to  prove  that, 
according  to  the  usage  of  banks 


in  the  city  of  New  York  it  was 
the  duty  of  the  teller,  under  the 
circumstances,  before  answering 
the  question,  to  compare  the  draft 
with  the  entry  in  the  certification 
book  and  with  the  book  of  stopped 
checks,  and  that  he  was  guilty  of 
gross  negligence  in  omitting  to  do 
this;  also,  that  according  to  usage 
the  question  to  the  teller  related 
not  merely  to  the  marks  oT  cer- 
tification but  to  the  draft  as  certi- 
fied, and  asked  to  go  to  the  Jury 
upon  the  question  whether  the 
teller's  answer  referred  to  the 
draft  as  certified  or  to  the  marks 
of  certification.  The  request  was 
denied  and  plaintiff  nonsuited  on 
the  opening.  Held,  error;  that 
without  regard  to  the  admissibility 
of  evidence  of  usage,  plaintiff  had 
a  right,  under  the  circumstances 
offered  to  be  proved,  to  go  to  the 
jury  on  the  question  whether  the 
inquiry  made  of  the  teller  was 
understood  by  the  parties  as  re- 
ferring to  the  validity  of  the  cer- 
tification or  simply  to  the  genuine- 
ness of  the  marks  of  certification, 
and  also  on  the  question  as  to 
whether,  under  the  ci?cumstances, 
it  was  culpable  negligence  to 
answer  the  question  without  re- 
ferring to  the  books,  which  would 
have  disclosed  the  fraud.  Views 
V.  Bk.  iV.  r.  Nat.  Bieg  Ass'n,     898 

.  By  the  system  of  exchanges  estab- 
lished among  the  banks  in  the 
city  of  R.  commercial  paper  held 
by  one  bank,  payable  at  another 
on  being  presented  at  maturity  in- 
stead of  being  paid,  was  marked 
•*  certified  "  and  held  by  the  bank 
presenting  it  as  an  item  of  credit 
in  the  exchanp:e  account  between 
it  and  the  certifying  bank.  This 
account  of  each  day  was  settled 
on  the  following  day  and  the  bal- 
ance was  paid  by  the  debtor  bank. 
The  <'ity  Bank  of  R.  holding  a 
time-draft,  payable  at  plaintiff's 
bank,  presented  it  at  maturity, 
and  in  accordance  with  the  cus- 
tom it  was  marked  ''certified" 
and  retained  by  the  City  Bank. 
The  balance  of  the  exchange  ac- 
count for  that  day,  crediting  the 
City  Bank  with  said  draft,  was  in 
favor  of  the  plaintiff.  The  City 
Bank  had  also  an  exchange  ac- 
count with  defendant,  but  for  a 
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montk  previous  to  the  day  in 
question  it  had  required  the  City 
Bank  to  settle  each  day  the  bal- 
ance of  that  day.  To  settle  a 
balance  due  defendant  on  the  day 
in  question,  the  C'liy  Bank  trans- 
ferred to  defendant  the  certified 
draft.  The  C.'ity  J^ank  was  then 
insolvent  and  stopped  business  at 
the  close  of  that  business  day. 
Drfendant  presented  and  claimed 
the  draft  as  an  item  of  credit  in 
its  exchange  account  for  the  day 
withplainUfT,  which  the  latter  re- 
fused to  allow.  In  an  action  to 
recover  the  balance  of  the  ac- 
count, Jield,  tliat  defendant  was 
charged  with  notice  that  the  certi- 
fication was  not  made  for  the  pur- 
poses of  negotiation,  but  was 
intended  to  be  used  simply  as  a 
voucher  in  settling  the  exchanges 
between  plaintiff  and  the  City 
Bank,  and  so,  that  it  had  been 
diverted  from  the  purpose  for 
which  it  had  been  made  ;  that  de- 
fendant, thei-efore,  was  not  a  pur- 
chaser in  good  faith,  but  took  the 
draft  subject  to  plaintiff's  equities 
and  to  the  result  of  the  settlement 
of  the  account  for  the  day  be- 
tween it  and  the  City  Bank.  F. 
a  Nat.  Bk,  V.  T,  Nat.  Bk.       550 


BOARD  OF  AUDIT. 

1.  It  seerns  that  the  provision  of  the 
act  of  1876  (chap  441,  Law^s  of 
1876),  constituting  the  Board  of 
Audit  which  gave  that  Board 
authority  to  hear  "  all  private 
claims  and  accounts,"  did  not  in 
any  manner  cliange  or  enlarge  the 
liability  of  the  State.  Bexford  v. 
StiUe.  229 

2.  The  claimant  was  navigating  a 
canal  boat  on  the  Erie  canal.  "He 
went  to  the  collector's  office  at  S. 
to  obtain  a  clearance,  the  boat 
meantime  going  on.  Going  along 
the  berrae  bank  of  the  canal  to 
rejoin  his  boat  he  came  to  a 
bridge,  the  abutments  of  which 
he  could  only  pass  by  climbing 
up  one  side  and  descending  the 
other.  To  enable  this  to  be  r'one 
the  State  had  provided  irons,  fast- 
ened one  above  the  other,  to  the 
stones    of    the    abutment.    The 


stone  to  which  the  upper  iroa 
was  attached  was  loose  and  had 
been  for  at  least  a  year,  and  wlien 
claimant  took  hold  of  the  iron 
the  stone  fell,  throwing  him  to 
the  ground  and  severely  injuring 
him.  Upon  a  claim  presented 
against  the  State  under  the  ad.  of 
1870  (chap.  321,  Laws  of  187o),  by 
which  the  State  assumed  liability 
for  damages  sustained  by  indi- 
viduals "from  the  canals  of  this 
State  or  from  their  use  and  man. 
agement,  or  resulting  or  arising 
iromthe  negligence  or  conduct  of 
any  officer  having  charge  thereof,* 
excepting  '*  claims  arising  from 
damages  resulting  from  the  navi- 
gation of  the  canals."  Held,  that 
the  act  was  broad  enough  to  in- 
clude the  injury  complained  of; 
and  that  it  did  not  result  from 
•*  navigation  of  the  canals"  within 
the  meaning  of  the  exception.  14, 


BOARD  OP  CLAIMS. 

1.  The  claimants  presented  a  claim 
for  damages  for  overflows  of  their 
premises,  which  they  alleged  were 
caused,  among  other  things,  by 
an  improper  construction  of  the 
banks  of  the  Oswego  canal  so 
that  water  soaked  through.  This 
cause  of  injury  was  rejected  by 
the  Board  of  Claims  on  the 
ground  that  negligence  in  con- 
structing the  banks  was  not  ex- 
plicitly and  in  terms  alleged.  No 
such  objection  was  taken  on  the 
hearing.  Held,  that  it  was  un- 
tenable and  the  decision  error; 
that  the  pleading,  if  defective, 
should  be  deemed  amended.  Hea- 
cock  V.  State.  246 

2.  Another  alleged  ground  of  dam- 
age was  the  placing  of  obstruc- 
tions in  the  Oswego  river  which 
raised  the  level  of  the  water  and 
so  flooded  the  claimants*  lauds. 
It  appeared  that  in  the  work  of 
enlarging  the  said  canal  the  State 
erected  two  coffer-dams  in  the 
river.  When  the  work  of  im- 
provement was  completed  the 
ends  of  these  dams  were  removed, 
but  the  structure  in  mid-stream 
was  suffered  to  remain,  assuming 
the  character  of  an  idand.    Thtt 
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Boara  of  Claims  held  them  to  be 
dams  within  the  meaning  of  the 
act  of  1880,  and  so  that  the  claim 
could  have  been  presented  and 
proved  imder  that  act  and  was 
lost  by  not  being  so  presented. 
Beld^  error.  Id. 


BOARD  OP  HEALTH. 
See  Health. 

BODY  STEALING. 

1.  The  provK-jion  of  the  Penal  Code 
(§  811),  describing  the  offense  of 
body  stealing,  and  providing  for 
the  punishment  thereof,  does  not 
apply  to  public  examinations  made 
by  legally  constituied  authorities 
for  the  purpose  of  ascertaining 
.whether  crime  has  been  committed 
in  producing  the  dearli  of  the  per- 
son whose  body  was  exhumed,  al- 
though some  of  the  ]>rocc(?dinQrs  of 
the  officer,  under  wliose  directions 
the  examination  was  made,  were 
irregular.  People  y.  Fitzgerald,  146 

2.  Where,  therefore,  upon  applica- 
tion of  defendant  and  upon  affida- 
vits sufflciont  to  give  jurisdiction, 
a  coroner  directed  the  exhumation 
of  a  body  for  the  pu:pose  of  a  post 
mortem  examination  to  determine 
whether  the  deceased  was  mur- 
dered, and  the  body  was  accord- 
ingly exhumed  and.  an  examina- 
tion had  without  impanneling  a 
jur}'.  Held,  that,  conceding  the 
proceeding  was  irregular,  an  in- 
dictment under  said  provision 
could  not  be  sustained,  and  this, 
without  regard  to  the  motives 
which  actuated  defendant;  that  if 
she  had  committed  any  offense  it 
was  not  that  of  body  stealing.   Id, 


BONA  FroE  HOLDER. 

1,  A  party  purchasing  commercial 
papar  which  remains  in  some  es- 
sential particular  incomplete  and 
imperfect,  does  not  acquire  the 
character  of  a  bona  flde  holder. 
Davis  S,  M,  Co,  v.  BesU  69 


2.  PlamtiffB  board  of  directors 
passed  a  resolution  instructing  its 
treasurer  "to have  signed  anane- 
ffoiiale  $10,000  of  bonds"  with 
W.,  who  was  its  president,  at  a 
rate  specified.  It  had  been  agreed 
with  W.,  that  he  would  negotiate 
the  paper  in  the  market.  Plaintiff 
had  been  in  the  habit  of  issuing 
its  notes  signed  by  its  president 
and  secretary  and  guaranteed  by 
certain  of*  its  directors,  among 
whom  was  W. ,  and  had  blanks, 
with  a  space  left  for  signature  of 
its  president,  in  the  usual  place 
for  a  maker's  signature  with  the 
title  of  his  ofiice  printed  under  it. 
According  to  the  directions  in  the 
resolution  plaintiff's  treasurer 
filled  up  notes  for  the  amount 
specifiod  and  procured  them  to  be 
signed  by  all  the  parties  whoso 
signatures  were  required,  except 
that  of  W.,  as  presicient  and  guar- 
antor and  delivered  them  to  W., 
to  be  signed  and  disposed  of  as 
agreed.  \V.  signed  three  of  them, 
leaving  the  others  unsigned.  He 
hypothecated  them  with  the  N.  T 
Co ,  as  security  for  a  loan  made 
by  it  to  a  bank  The  N.  T.  Co. 
had  before  that  time  dealt  largely 
in  plaintiff's  paper  and  was  per- 
fectly familiar  with  its  mode  of 
executing  such  obligations.  In 
an  action  against  defendant,  into 
whose  hniids  the  notes  had  come 
as  receiver  of  ihe  \\.  T.  Co.,  tore- 
cover  their  pos.>ession.  held^  that 
as  to  the  notes  unsigned  by  W., 
defendant  wns  not  a  bona  fide 
holder,  as  they  were  not  executed 
in  a  form  authorized  by  plaintiff, 
which  defect  appeared  on  the  face 
of  the  paper,  and  plaintiff  was  en- 
titled to  recover.  Id. 


BOND. 

1.  A  sheriff,  having  levied  upon  cer 
tain  property  under  an  attachment, 
received  from  the  plaintiff  m  the 
attachment  suit  a  bond  of  indem- 
nity from  all  liability  *'  by  reason 
of  the  levying,  attaching  and  mak- 
ing sale  under  or  by  vinuc  of  such 
attachment  *  *  *  or  for  or 
by  reason  of  the  defense  of  any 
action  *  *  *  brought  against 
him"  for  such  taking.     The  att 
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tachment  was  thereafter  yacated, 
but  the  sheriff,  without  the  knowl- 
edge or  assent  of  the  obligors, 
■  renised  to  surrender  the  property 
;  on  demand,  and  subsequently  sold 
it  upon  an  execution  issued  on 
Judgment  in  the  action  in  which 
the  attachment  was  issued.  In  an 
action  upon  the  bond  held,  that 
the  oblitfoi-s  were  not  liable;  that 
the  bona  could  not  be  construed 
to  cover  a  detL'Ution  after  the  writ, 
which  was  the  sheriff 'c  sole  au- 
thority for  taking  and  keeping  the 
property,  had  be<*n  vacated;  that 
after  such  vacatioti  the  sheriff  was 
bound  to  surrender  the  property 
on  reasonable  demand  (Coae  of 
Oivll  Pro.  55  709).  and  his  refusal 
was  an  illegal  act,  against  which 
,  ii  aeems,  if  the  defendants  had  by 
their  bond  proposed  or  assumed 
to  indemnify,  ft  would  to  that 
extent  have  been  void.  Boioe  v. 
WilkiM,  822 

8.  A  Iso,  ftdZi,  the  fact  that  upon  being 
notified  of  the  commencement  of 
an  action  against  the  sheriff  for  a 
couvcrsion  of  the  property  brought 
after  the  demana  and  refusal  to 
surrender,  defendants  requested 
the  sheriff  to  defend  and  were 
represented  by  counsel  on  the 
tnal,  did  not  make  them  liable; 
that  it  was  not,  as  between  them 
and  the  sheriff,  a  ratification  of 
the  unlawful  act.  Id. 

8.  Plaintiff,  upon  the  trial,  produced 
in  evidence  the  judgincnt-roU  in 
the  action  against  him  for  the 
conversion  of  the  property.  The 
complaint  therein  p.l'c^od  a  wron'^ 
ful  taking,  and  the  refusal  of  the 
sheriff  to  deliver  up  the  property 
on  demand;  the  sheriff  justified 
under  the  attachment.  Defend- 
nnti  were  allowed  to  prove,  by 
parol,  that  said  action  was  decided 
against  Iho  sheriff,  not  for  the  orig- 
invA  ta!:ing,  but  on  the  ground  that 
he  became  liable  for  a  conversion 
on  his  refusal  to  surrender  the 
property  on  demand,  made  after 
the  attachment  was  vacated.  Held. 
no  error;  and  that  such  ground  of 
recovery  was  properly  within  the 
issues  raised  by  the  pleadings  in 
that  action.  Id. 

4.  It  apucared  by  the  uncontradicted 


evidence  in  the  action  against  the 
sheriff  that  demand  was  made 
after  the  vacating  of  the  attach- 
ment, and  that  he  absolutely  re- 
fused to  surrender.  Held,  that 
the  effect  of  the  judgment  could 
not  be  changed  by  proof  in  this 
action  that  the  demand  was,  in 
fact,  made  before  the  atiachmeat 
was  vacated;  nor  was  it  an  answer 
that  the  sheriff  was  not  bound  to 
surrender  forthwith  on  demand, 
or  that  he  was  entitled  to  demand 
service  of  a  certified  copy  of  the 
order  vacating  tlie  'attachment,  or 
that  he  was  entitled  to  be  paid  his 
costs  and  charges:  that  assuming 
he  was  entitled  to  these  privilegeys, 
as  his  n^f  usal  to  surrender  was  not 
put  on  any  of  these  grounds  hut 
was  absolute,  he  could  not  avail 
himself  of  tliem  here;  also,  that  if 
his  refusal  was  based  on  either  of 
those  grounds  it  should  have  been 
proved  as  a  defense  in  the  action 
against  him.  Id. 

5  Also,  Jield,  the  fact,  that  the  sheriff 
paid  over  the  money  realis^ed  from 
the  sale  of  the  property  to  the 
attorney  for  the  plain  lifts  in  the 
execution  and  that  he  received 
it  with  knowledge  of  the  source 
from  whence  it  came,  was  not  a 
ratification  on  their  part  of  the 
unlawful  act  of  the  sheriff,  much 
less  on  the  part  of  the  indemni- 
tors, id 


BROKER 

1.  The  fact  thit  one  employinrr  a 
broker  to  sell  property  is 'acting 
as  an^nt  for  another  does  not  dhr 
chaffre  him  from  liability  for 
the  broker's  commissions;  'if  the 
agency  was  not  disclosed,  or  if  it 
was  disclosed  and  the  agent  un- 
dertook to  be  personally  bound,  he 
is  liable.    Jarvitt  v,  Scfuufer.     289 

2.  Such  an  undertaking  may  be  in  • 
f erred  from  the  fact  that  the  agent 
contracted  in  his  own  name  with- 
out qualification.  Id. 

3.  Where  a  broker  is  employed  by 
both  vendor  and  purchaser,  neither 
can  refuse  compensation  if  it  was 
promised  with  full  knowledge  that 
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the  broker  held  the  same  relation 
to  the  other  party.  Id, 

4  In  an  action  by  a  broker  to  re- 
cover his  compensation  in  effect- 
ing a  sale,  where  the  fact  of  the 
employment  is  put  in  issue,  evi- 
dence is  not  competent  on  the  part 
of  defendant  that  he  employed  and 
paid  another  broker.  Id, 


BROOKLYN  (CITY  OF). 

1*  An  assessment  for  water  rates 
upon  a  vacant  lot  in  the  city  of 
Brooklyn,  made  under  the  act  in 
refeience  to  the  supply  of  said 
city*  with  water  (§  34.  chap.  896, 
Laws  of  1859),  where  no  notice 
wa8p:iven  to  the  owner  of  the  levy- 
ing of  the  assessment  or  opportu- 
nitvfor  him  to  be  heard,  is  illegal 
and  void.    BemseuY.Wfieeler.  578 

2.  R  seems  that  so  much  of  said  act 
as  authorizes  such  an  assessment 
is  unconstitutional,  in  that  It 
make^  no  provision  for  such 
notice.  M, 

8.  Plaijitiffs,  being  the  owners  of  a 
tract  of  land  m  said  city,  which 
had  been  assessed  lor  a  number  of 
years  as  vacant  land  lor  water 
rates  under  said  act,  and  sold  for 
non-pavment  ot  the  assessments, 
entered  into  a  contract  to  sell  the 
same  to  L.,  who  arjreed  to  pay  the 
purchase-pi  ice,  exceptmff  thereout 
such  sum  or  sums  as  L  should 
"  pay  in  the  discharge  of  taxes, 
water  rates  and  assessments  and 
sales  for  3ach  of  the  same,  in  order 
to  free  said  premises,  or  any  por- 
tion thereof  from  the  b'ens  ot  the 
same  or  the  clouds  there  on."  L. 
thereafter,  among  other  payments, 
with  the  assent'of  plaintiffs  paid 
to  the  register  of  arrears  of  said 
city  the  amount  requisite  to  re- 
deem said  land  from  the  sales  tor 
water  rates  and  deducted  the 
amount  from  the  purchase-price. 
In  an  action  to  restrain  the  city 
from  paying  over  tu  W.,  the  pur- 
chaser at  the  assessment  sale,  the 
amount  so  paid,  the  city  inter- 
posed no  defense.  W.  claimed  that, 
although  the  sale  were  void,  he 
was  entitled,  as  against  plaintiffs, 


to  receive  the  money,  as  it  did  not 
belong  to  them  but  to  L.  who  had 
paid  it  to  discharge  the  afisess- 
ments.  Hdd^  untenable;  as  the 
money  was  paid  by  L.  for  plain- 
tiffs' benefit,  and  the3%  by  receiv- 
ing the  balance  of  the  purchase- 
price  and  by  bringing  this  action, 
ratilied  the  payment.  Id. 

4  Also,  held  (Andrews  and  Pinch, 
.IJ  ,  dissenting),  that  W.  could  not 
claim  the  money  as  a  voluntary 
payment  to  the  city  for  his  benefit 
that  the  city  held  ii.  as  a  mere  de- 
positary. ai\d  until  the  payment 
became  effectual  hy  delivery  to  W. 
the  doctrine  of  voluntary  payment 
was  not  applicable  in  his  behalf, 
and  plaintiffs  had  the  right  to 
reclaim  the  money.  Id, 


BURDEN  OF  PROOF. 

Where  material  averment  of  com- 
plaint is   admitted   by   awtoer   and 
sought  to  be  aoouted  by  new  matter, 
the  burden  of  proof  is  upon  deferuiarU, 
See  Conner  v.  iCeese,  (3£em.)     643 


BURIAL. 
See  Body  Stealing 

BUTTER. 

t.  The  provision  of  the  act  of  1885 
(§  7,  chap.  183,  Laws  of  1885),  "  to 
prevent  deception  in  the  sale  of 
dairy  products,"  which  prohibits 
the  manufacture  or  sale  of  any 
product  not  made  from  unadulter- 
ated milk  or  cream,  but  made  *'  in 
imitation  or  semblance  *'  of  c^airy 
butter,  IS  constitutional  People  v. 
Arensburg.  123 

2.  The  producers  of  butter  from 
animal  fats  or  oils,  although  the 
product  may  be  wholesome,  nutri- 
tious and  suitable  for  lood,  and 
so  the  manufacture  and  sale  there- 
of may  not  be  prohibited,  have  no 
constitutional  right  to  resort  to 
devices  for  the  purpose  of  mak- 
ing their  product  resemble  dairy 
butter,   and    the    legislature  has 


704 


INDEX. 


power  to  enact  such  laws  as  it 
may  deem  necessary  to  prevent 
the  simulated  article  being  put 
upon  the  market  in  such  form 
or  manner  as  to  be  calculated  to 
deceive.  Id, 

Z,  The  statutory  prohibition  is  aimed 
at  a  designed  and  intentional  imita- 
tion of  dairy  butter  in  manufac- 
turing the  pew  product,  and  not 
a  resemblance  in  qualities  inherent 
in  the  articles  themselves  and  com- 
mon to  both.  Id. 

4.  Accordingly  hdd,  that  the  sale 
of  an  article  known  to  the  vendor 
to  be  oleomargarine,  to  which  a 
coloring  matter,  not  injurious  to 
health,  bad  been  added,  which 
was  not  essential  to  the  manufac- 
ture of  the  article  but  resorted  to 
solely  for  the  purpose  of  makinff 
it  resemble  the  most  valuable  kind 
of  dairy  butter,  was  a  violation  of 
the  act  and  justified  a  conviction 
on  an  indictment  under  it;  and 
this,  although  the  defendant  offered 
it  for  sale  and  sold  it  as  oleomar- 
garine. Id. 

5.  It  seems  the  legislature  has  power 
to  prohibit  the  coloring  of  winter 
dairy  butter  for  the  purpose  of 
enhancing  its  price  by  making  it 
resemble  s"mmer  dairy  butter  Id. 


CANALS. 

1.  The  claimant  was  navigating  a 
canal  bo  it  on  the  Erie  canal.  He 
went  to  the  collector's  office  at  8. 
to  obtain  a  clearance,  the  boat 
meant imc  goin -r  on.  Going  along 
thy  bcrmo  bank  of  the  canal  to  re- 
join his  boat  he  came  to  a  bridge, 
the  abutments  of  which  he  could 
only  pass  by  climbing  up  one  side 
and  descending  the"  other  To 
enable  this  to  be  done  the  State 
had  provided  irons,  tsistened  one 
above  the  other,  to  the  stones  of 
ithe  abutment.  The  stone  to  which 
the  upper  iron  was  attached  was 
loose  and  had  been  for  at  least  a 
year,  and  when  claimant  took  hold 
of  the  iron  the  stone  fell,  throwing 
Idm  to  the  ground  and  severely 
injuring  him.  Upon  a  claim  pre 
rented  against  tiie  State  under  the 


act  of  1870  (chap.  821,  Laws  of 
1870),  by  which  the  State  assumed 
liability  for  damages  sustained  by 
individuals  "from  the  canals  of 
the  State  or  from  tbeir  use  and 
management,  or  resulting  or  aris 
ing  from  the  negligence;  or  con 
duct  of  any  officer  having  charge 
thereof,"  excepting  "claims  aris- 
ing from  damages  resulting  from 
the  navigation  of  the  canals." 
Held^  t  hat  the  act  was  broad  enough 
to  include  the  injury  complained 
of  and  that  it  did  not'  result  from 
"  navigation  of  the  canals  "  within 
the  meaning  of  the  exception. 
Beorford  v.  8taU.  229 

2  Prior  to  the  passage  of  the  act  of 
IS  :0  (chap.  32 1 .  Laws  of  1870),  pro- 
viding "for  the  appraisal  of  canal 
claims  against  the  State,"  there 
was  no  general  statute  giving  to 
the  canal  appraisers  Jurisdiction 
over  injuries  resulting  from  neg- 
lect, or  which  were  temporary  or 
occasional  in  their  character  and 
involved  no  peimanent  or  contin- 
uous damage.  Ileacocky.  StcUs  246 

8.  The  act  of  1830  (chap.  293,  Laws 
of  1830),  authorizing  an  appraisal 
where  lands  are  overflowed  by 
dams,  etc.,  provided  for  a  perma- 
nent easement,  so  taken  that  the 
right  could  be  extinguished  aad 
bar  a  claim  of  future  trespasses. 

Id 

4.  Conceding,  therefore,  that  the 
limitation  of  time  in  which  claims 
must  be  presented,  contained  in 
the  Revised  Statutes  (I  R.  S.  22G, 
§  *^),  is  by  the  language  of  the  act 
of  1810  made  applicable  to  claims 
presented  under  it  (iia  to  which 
qtuere),  it  is  not  applicable  to 
claims  for  temporary  damages 
presented  under  the  act  of  1870. 

Id 

5.  A  temporary  structure,  such  as  a 
coffer  dam,  is  not  a  dam  within  the 
meaning  of  the  act  of  1830.    Id. 

6.  The  claimants  presented  a  claim 
for  damages  for  overflows  of  their 
premises,  which  they  alleged  were 
caused,  among  other  things,  by 
an  improper  construction  of  the 
banks  of  the  Oswego  canal  so  that 

I     water  soaked  through.  This  cause 
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of  injuiT  was  rejected  by  the 
Board  of  Claims  on  the  ground 
that  negligence  in  constructing 
the  banks  was  not  explicitly  and 
in  terms  alleged.  No  such  objec- 
tion was  taken  on  the  hearing. 
Held,  it  was  untenable  and  the  de- 
cision error ;  that  the  pleading, 
if  defective,  should  be  deemed 
amended  Id. 

7.  Another  alleged  pround  of  dam 
age  was  the  placing  of  obstruc- 
ttous  in  the  Oswego  river  which 
raised  the  level  of  the  water  and 
so  flooded  the  claimant's  lands 
It  appeared  that  in  the  work  of 
enlarging  the  said  canal  the  State 
erected  two  coffer  dams  m  the 
river.  When  the  work  of  im- 
provement was  completed  the  ends 
of  these  dams  were  removed,  but 
the  structure  in  mid-slream  was 
suffered  to  remain,  assuming  the 
character  of  an  island  The  Board 
of  Claims  held  them  to  be  dams 
within  the  meaning  of  the  act  of 
1880,  and  so  that  the  claim  could 
have  been  presented  and  proved 
under  that  act  and  was  lost  by  not 
being  so  presented     Held,  error. 

Id, 

6    The  act  of  1870  (chap  821,  Laws 
of  1870),  providing    'for  the  ap- 

graisal  of  canal  claims  against  the 
tate,"  does  not  relate  to  or  con- 
fer a  new  jurisdiction  to  hear 
claims  for  the  taking  of  a  fee,  or 
for  the  appropriation  of  a  con- 
tinuous and  permanent  easement 
by  the  State     StmartY  State    254 

9  Claimant  alleged,  as  the  ground 
of  his  claim,  that  the  State  for 
the  purposes  of  canal  navigation, 
rebuilt  a  dam  on  the  Oswego  river 
and  canal,  by  reason  whereof  the 
waters  of  Ox  creek  were  set  back 
upon  his  lands  and  remained  there 
the  entire  year  Heldy  that  the 
claim  was  not  provable  under  the 
act  of  1870,  but  under  the  act  of 
1830  (chap  293.  Laws  of  1830),  or 
the  amendatory  act  of  1866  (chap 
830,  Laws  of  1866),  that  the  one 
year's  limitation  prescribed  by  the 
lattei  act  was  applicable;  and,  as 
the  claim  was  not  presented  with 
in  that  time,  that  claimant  was 
properly  awarded  nothing.       Id. 

SlOKBLS  — ^VOL.  LX, 


CANAL  APPRAISERS. 

8m  Canals. 


CASES     REVERSED,     DISTIN. 
GUISHED,   ETC. 

OmM  V.  Gtty  of  Bocheater  (89  Hun, 
79),  reversed.  Omdd  v.  OUjf  of 
Bochest&r  46 

Begina  v.  Cottm  (1  El.  &  El.  [Q.  B.] 
202).  distinguished.  Gould  v.  City 
of  Rochester  52 

Beed  v.  PeopU  (1  Park.  Cr.  R.  481), 
distinguished  QovXd  v  City  of 
Rochester  58 

Dressel  v.  City  of  Kingston  (32  Hun, 
526),  overruled.  Taylor  v.  City  of 
tfOhoes.  56 

Baine  v.  City  of  Rochester  (85  N.  Y, 
528),  distinguished.  Taylors  GUy 
of  Cohoes,  56 

In  re  Kings  Co.  El  R.  R  Co.  (41  Hun, 
425),  reversed  In  re  Kings  Co. 
El.  R  R  Co.  97 

InreB  TT.  cfe  JV. iJ.  A  O?. (73 N,  Y. 
245,  75  id.  83 J),  distinsruished. 
Inre Kings  Co  El.  R.  R.  Go.     119 

B  S  T.  Co.  V.  City  of  B.  (78  N  Y. 
521),  distinguished.  In  re  Kings 
Go.  El  R.  R.  Co.  119 

In  re  N.  T.  Cable  Co.  (104  N.  Y.  1), 
distinguished.  In  re  Kings  Co. 
EL  R.  R.  Co.  123 

In  re  Jacobs  (93  N.  Y.  98),  distin- 
guished.    People  v.  Aremberg.   127 

People  V.  Marx  (99  N.  Y.  877),  dis- 
tinguished. People  Y,Arensberg  128 

Dannat  v.  Mayor,  etc.  (66  N.  Y.  585), 
distinguished.     BeU  v.  Mayor,  etc. 

142 

Ham^.  Mayor,  etc.  (70  N.  Y.  459), 
distinguished.     BM  v.  Mayor,  etc. 

142 

C.  M.  cfc  St,  P.  R  R  Co,  V.  Ross 
(112  U.  8. 377)  disapproved.  Lough- 
lin  V.  State  16^ 
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Lent  V.  Howard  (89  N.  T.  169). 
distiaguished.  Chamberlain  y. 
Taylor.  192 

Donovan  v.  Van  Dc  Marh  (78  N.  Y. 
244),  distinguished.  CTvamberlain 
T.  Tayiar.  192 

7%<*  KimbaU  (3  Wal.  37),  distin- 
guished.  WUes  Laundering  Co.  v 
^oA^.  242 

Nash  V  F7mV5  J5A.  cf  Buffalo  (37 
Hun,  57),  reversed.  Naah  v. 
TFA/te'«  JSfc.  of  Buffalo,  243 

P«?pfo  v.  City  Bk,  of  BocJiesUr  (90 
N.  y.  32),  distinguished,  i/i  re 
Camn  v.  Qleason,  263 

iSfTwYA  V.  (72cM«  (33  ITun.  501),  re- 
versed.    Smithy.  Clews,  283 

Seed  V.  iV.  F.  C.  R.  B.  Co.  (45 
N.  Y.  674),  distinguished.  BocJie 
V.  B.  a  dh  K  B.  B,  Co.  297 

Wiiihaus  v.  Schack  (38  Hun,  560), 
reversed.   Witthaus  v.  Schack.   332 

Ofew«  V  ^.  r.  iV^it.  Bk'g  Asin  (89 
N.  Y.  418),  distinguished.  Clews 
V.  .BA;.  of  N.T.Nat.  BKgAsen.  402 

FislierY.  Minot  (10  Gray,  260),  dis- 
tinguished.    Tobias  V.  Listberger. 

414 

NewhaU  v.  Far^flw  (13  Me.  105),  dis- 
tinguished.     2b6kM  V.  Lissbetger 

414 

Tan  jZand^  v.  Jlfay<?r,  etc.  (8  Bos.  375). 
distinguished.  WHliamsv.  Mayor ^ 
etc.  435 

(TtnzAf  V.  H.  B.  B.  R  Co.  (6  N.  Y. 
622),  distinguished.  Williams  v. 
Mayor,  etc.  430 

Ch-ook  V.  Bindskopf  (34  Hun,  457), 
reversed.  Crook  v.  Bindskopf.   126 

Jfecertf  CfeRpe?'  (7o.  (90  N.  Y.  88),  dis- 
tinguished. McDonald  y.  Davis.  512 

EiU  y.  Harding  (107  U.  S.  681).  dis- 
tinguished.   McDonald  v.  I>ai7M. 

612 

Warrin  v.  Baldwin  <2o  Hun  884),  re- 
versed.    Warrin  v  Baldwin.   5:34 


Mlsworth  /  Ijockwood  (42  K.  Y  89). 
distinguished.     Perkins  v.  .HoiZ. 

54;« 

.Bam^M  V.  ifc/r*  (64  N.  Y.  897),  dis- 
tinguished     i^A:«7MV.  fio^   542 

Cole  V.  ifa/c<?/7W  (60  N,  Y.  363),  dis- 
tinguished.    Perkins  v.  £a/i.  542 

GaTM  V  TJUeme  (93  N.  Y  225),  dis- 
tinguished.    Perkins  v.  HalL  512 

OwA;  V  ^r;K»  (36  N  Y.  520).  dis- 
tinguished.    Perkins  v.  Hall.    543 

Winsimd  v.  F«»  (39  N  Y.  323). 
distinguished.    Firkins    v.    HajL 

542 

Gf«rt/?^  V.  iaz^?.y  (oO  N.  Y.  219), 
distinguished.  Ar/»-«w«  v  HaU.  5-12 

.K.  ^.  T.  Co.  V  J5:;vicA  (09  N  Y. 
248),  distinguished  Perkins  v. 
HaXl  542 

i?«««eK  V.  Nelson  (99  JV!  F.  110),  dis 
tinguished.     Perkins  v.  ^a£.    542 

Patterson  v.  BirdsaU  (64  N  Y.  294). 
distinguished.  Perkins  v.  J9a^.  542 

Hermann  v.  iV^.  i^.  /n*.  Co.  (100  N. 
Y.  411),  distinguished.  iS^on*  v. 
Franklin  F.  Ins   Co.  549 

Brinckerhoff  v.  Bostwick  (48  Hun 
458).  reversed.  Brinckerhoff  y.  BosU 
wide.  567 

.ffMn  V.  Cary  (82  N.  Y.  65).  distin- 
guished. Brvnch&rhoff  v.  Boi>i 
wick.  571 

Bradley  v.  wAWrec^  (40  N  Y  504), 
distinguished.      BnnckerJioff    v. 


Bostunck 
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Davison  v  Associates  <'.  (71  N.  Y 
338),  distinguished.     Brinckerhoff 
V.  Bostwick.  573 

/n  re  Docf^tf  (40  Hun  143)  reversed. 
In  r*  Dodge.  585 

/fi  re  Jones  (2  Barb.  Ch.  22),  distin- 
guished.    i>M^«v  8t0wn<.      589 

Noonan  v,  CiYy  of  Albany  (79  N.  Ti . 
470).  distingnishea.  Rutherford 
V.   VU.ofII<^y  634 
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Tyng  y    G.  W,  Qy,  (58  N.  Y    nOS). ! 
distinguished.   X.  /.  Bk,  v.  Boyji- 
ton,  C57 


CAUSE  OP  ACTION'. 

Tlie  diversion  by  the  owner  of 
Jand,  on  which  is  a  uprin;^,  t)f  ihe 
water  oi  the  spring  from  iis  natural 
channel,  wnureby  an  owner  below 
is  depri^red  ')f  the  use  of  the  watei 
on  his  premises,  is  a  legal  injury 
for  which  the  parly  injured  is  en- 
titled to  compensation  m  damages 
Volrick  v.  Swinburne.  503 

When    action     maintainable 

against  %  municipal  corporation  to 
ristrain  continuance  of  nuisance  and 
enforce  order  of  board  of  health 

SeeOouldr.CfiiyofR  4G 

When  action  may  be  brought 

by  taxpayer  of  town  to  restrain  illegal 
eustion  of  county  treasurer 

Bee  Warrin  v,  Baldwin.  634 


CERTIORARI. 

1.  The  omission  of  the  assessors  to 
give  notice,  as  required  by  the 
statut.-  (§  9,  chap.  209,  Laws  of 
1880),  of  the  completion  of  their 
roll  and  its  delivery  to  the  proper 
officer,  prevent  the  running  of  the 
fifteen  days  during  which  applica- 
tion may  be  made  for  a  writ,  of 
certiorari  to  review  an  assessment, 
and  leaves  the  writ  to  be  sued  out 
at  any  time.  People  ex  rcL,  R,  W, 
dO,RR  Co,y  Iltehi.  198 


CHEATS 

1.  The  provision  of  the  act  of  1885 
(§  7  chap.  188,  Laws  of  loBo),  '*  to 
prevent  deception  in  the  sale  of 
dairy  products,"  which  prohibits 
the  manufacture  or  sale  of  any 
product  not  made  from  unadul- 
terated milk  or  cream,  but  made 
*'in  imitation  or  semblance"  of 
dairy  butler,  is  constitutional 
People  Y  Arensberg.  128 

Z^  The  producers  of  butter  from 
luiimal  fats  or  oils,  although  the 


product  may  be  wholesom'*.  nutii 
lious  and  suitable  for  lood,  and 
so  the  manufacture  and  sale 
thereof  may  not  be  prohibited 
have  no  constitutional  right  to 
resort  to  devises  for  the  purpose 
of  making  their  product  resemble 
dairy  butter,  and  the  legislature 
has  power  to  enact  such  liws  as  it 
may  deem  necessary  to  prevent 
the  simulated  article  being  put 
upon  the  market  in  such  form  or 
manner  as  to  be  calculated  to 
deceive.  .  Id, 

3.  The  statutory  prohibition  is 
aimed  at  a  designed  and  inten- 
tional imitation  of  dairy  butter  in 
manufacturing  the  new  product, 
and  not  a  resemblance  in  qualities 
inherent  in  the  articles  themselves 
and  common  to  both.  LI 

4.  Accordingly  held,  that  the  sale  of 
an  article  known  to  the  venaor  to 
be  oleomargarine,  to  which  a  col- 
oring matter,  not  injurious  to 
health,  had  been  added,  which 
was  not  essential  to  the  manufac- 
ture of  the  article,  but  resorted  t^ 
solely  for  the  purpose  of  making" 
it  resemble  the  most  valuable  kind 
of  doiiy  butter  was  a  violation  of 
the  act,  and  justified  *i  conviction 
on  an  indictment  under  it;  and 
this,  although  the  defendant  of- 
fered it  for  sale  and  sold  it  a^ 
oleomargarine.  Id. 

5.  It  seems  the  legislature  has  power 
to  prohibit  the  coloring  of  winter 
dairy  butter  for  the  purpose  of 
enhancing  its  price  by  making  it 
resemble  summer  dairy  butter.  Id, 


CLAIIVf    AND    DELIVERY    OF 
PERSONAL  PROPERTY. 

1.  Plaintiff's  board  of  directors  passed 
a  resolution  luslrncting  its  treas- 
urer '*to  have  signed  and  negoti- 
ate $10,000  of  bonds'' with  W., 
who  was  its  president,  at  a  rate 
specified.  It  had  been  agreed  with 
W..  that  he  would  negotiate  tho 
paper  in  the  market.  Plaintiff 
had  been  m  the  habit  of  is.suing  ita 
notes  signed  by  Us  president  and 
secretary  and  miaranteed  by  cer- 
tain of  its  directors,  among  whom 
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was  W..  and  had  blanks,  with  a 
space  left  for  signature  of  its  pres- 
iaent,  in  the  usual  place  for  a 
makers'  signature  with  the  title  of 
his  office  printed  under  it.  Accord- 
ing to  the  directions  in  tiie  resolu- 
tion plaintiffs  treasurer  filled  up 
notes  tor  the  amount  specified  and 
procured  them  to  be  signed  by  all 
the  parties  whose  signatures  were 
required,  except  that  of  W  .  as 
president  and  guarantor  and  de- 
livered them  to  W  ,  to  be  signed 
and  disposed  of  as  agreed.  W. 
signed  three  of  them,  leaving  the 
others  unsigned  He  hypothe- 
cated them  with  the  N  T  Co.  as 
security  for  a  loan  made  by  it  to  a 
bank  The  N  T.  Co  had  before 
that  time  dealt  largely  in  plain- 
tiff's paper  and  was  perlectly  famil- 
iar with  its  mode  of  executing 
such  obligations.  In  an  action 
against  defendant,  into  whose 
hands  the  notes  had  come  as  re 
ceiver  of  the  M  T  C^o  .  to  recover 
their  possession,  JieCd^thni  as  to  the 
notes  unsigned  by  W  ,  defendant 
was  not  a  bona  fide  holder,  as  they 
were  not  executed  in  a  form  author- 
ized by  plaintiff,  which  defect  ap- 
pearea  on  the  face  of  the  paper,  and 
plaintiff  was  entitled  to  recover. 
Dams  8,  M.  Co.  v  Best  50 

2.  But  held  that,  as  the  notes  were 
not  enforceable  as  pecuniary  obli- 
gations their  value  was  only  nom- 
inal and  the  trial  court  erred  in 
directing  their  value  to  be  assessed 
at  the  amount  appearing  to  be  due 
upon  their  face,  instead  of  at  a 
nominal  sum.  Id. 

1 8.  A  District  Court  of  the  city  of 
l^ew  York  has  no  authority  to 
order  the  removal  of  an  action  for 
claim  and  delivery  of  personal 
property  from  that  court  into  the 
Court  of  Common  Pleas;  under 

,  such  an  order  the  latter  court  ac 
quires  no  jurisdiction,   and  can 

i  render  no  valid  judgment  therein 
Mittnacht  v,  KeUermaiin.  461 

|4,  The  provision  of  the  act  of  1857, 
'  in  reference  to  the  District  Courts 
(§  3.  chap.  344,  Laws  of  1857),  au- 
thorizing the  removal  of  actions  to 
the  Common  Pleas  in  certain  cases 
is  not  applicable  to  the  provision 
of  the  acts  of  1862  (§  17,  chap.  484, 


Laws  of  1863),  conferring  jurisdic- 
tion upon  District  Courts  to  deter- 
mine actions  for  claim  and  deliv- 
ery Id, 

6.  J««  plaintiff*8  assignor,  commenced 
an  action  for  claim  and  delivery 
in  a  Distnct  Court.  After  issue 
joined  the  defendant  therein  com- 
menced proceedings  to  remove  the 
action  into  the  Court  of  ('ommon 
Pleas.  Fi)r  that  purpose  he  filed 
an  undertaking,  which,  after  recit- 
ing cue  commencement  of  the 
action,  the  joinder  of  issue,  the 
application  to  remove,  etc  con- 
tained a  condition  on  the  part  of 
the  obligors  by  which,  in  consider- 
ation of  the  premises  and  of  one 
dollar  to  them  paid,  they  agree  to 
pay  to  the  plaintiff  "  the  amount 
of  any  juclijment  that  may  be 
awarded  against  the  defendant  by 
said  Court  of  Common  Pieas ''  in 
said  action.  The  District  Court 
thereupon,  and  on  the  ex  parte 
applicAtion  of  said  defendants, 
made  an  order  assuming  to  remove 
the  case  into  the  Common  Pleas. 
J  caused  the  action  to  be  placed 
on  the  calender  of  that  court  at  a 
trial  term,  took  a  default  and  en- 
tered judgment  upon  the  inquest 
for  a  return  or  the  property,  or,  in 
case  that  could  not  be  had,  for 
its  value  as  assessed.  No  appear- 
ance was  in  anv  way  made  bv  said 
defendant  in  the  Common  Pleas. 
Held,  that  an  action  upon  the  un- 
dertaking was  not  maintainable; 
that  it  was  not  executed  under  any 
statutory  authority,  and  could  not 
be  upheld  as  a  valid  instrument 
at  common  law  as  there  was  no 
consideration  to  sustain  it;  that, 
under  the  circumstances,  the  ad- 
mission of  the  receipt  of  one  dollar 
■  raised  no  inference  that  it  was 
paid  by  J. ;  that,  assuming  the  un- 
dertaking was  given  on  a  sufficient 
consideration,  no  breach  was 
shown  as  there  was  no  valid  judg- 
ment rendered  by  the  Court  of 
Common  Pleas.  Id, 

6.  Also,  Md.  that  defendants  were 
not  ei^toppcd  from  raising  the 
questions  as  to  the  invalidity  of 
the  undertaking  by  the  fact  that 
they  had  not  raised  them  in  the 
answer,  as  they  appeared  upon  the 
face  of  the  complaint,  nor  were 
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they  estopped  from  disputing  the 
jurisdictiou  of  the<^ourt  of  Com 
mon  Pleas  by  the  recitals  in  the 
undei  taking  Id 


COAL. 

Plaintiffs  leased  to  L  certain  coal 
lands  for  the  term  of  twenty  years 
Hy  the  terms  of  the  lease  the  lessee 
covenanted  to  mine  not  less  than 
75,000  tons  of  coal  per  annum  tor 
the  first  fi<re  years  and  100,000  tons 
per  annum  thereafter  and  to  pay 
a  rent  or  royalty  of  thirty  cents  | 
per  ton  on  all  the  coal  mined  pay- 
ments to  be  made  quarterly.  In 
case  the  coal  mined  in  any  year 
fell  short  of  the  quantity  speci- 
fied, the  lessee  covenanted  to  pay 
a  sum  equal  to  the  amount  he 
would  have  been  required  to  pay 
if  he  had  mined  the  full  minimum 
quantity.  Then  followed  this  pro 
vision:  '  Provided  that  if  in  any 
year  the  party  of  th«  second  part 
shall  mine  and  carry  away  more 
than  the  proper  mmimum  quan- 
tity for  such  year,  sucli  excess  or 
so  much  thereof  as  may  be  neces- 
sary, may  be  set  off  against  the 
deficiency  of  any  other  year  or 
years  within  the  same  division  of 
the  term  hereby  demised;  so  much 
of  said  excess  as  is  applied  to 
make  up  such  deficiency  having 
been  paid  for  shall  not  be  paid  for 
again."  In  an  action  to  recover 
rent  or  royalty  alleged  to  be  due 
for  a  qujirter,  during  which  no 
coal  had  been  mined,  it  appeared 
that  duriiii^  the  prc\;cdiug  years 
of  that  period  or  division  of  the 
term  the  defendant,  assignee  of 
the  lessee,  had  mined  and  paid  the 
royalty  on  an  excess  over  the  mini- 
mum quantity  sjpecified  Held 
(RuGER,  Ch.  J.,  and  Rapallo,  J., 
dissenting),  that  the  lessee  was 
entitled  to  set  off  sufficient  of  the 
excess  to  make  good  the  defi- 
ciency; that  he  was  not  required 
to  mine  continuously  during  each 
year  of  each  division  of  the  term 
the  minimum  quantity  specified, 
nor  was  the  application  of  an  ex- 
cess limited  under  the  terms  of  the 
lease  to  a  deficiency  occurring  in 
the  preceding  years;  but  that  the 
Isssco  had  the  ri'^ht  to  mine  during 


the  first  year  of  each  division  and 
pay  for  tlie  whole  amount  required 
for  that  period;  and.  in  case  it  had 
done  so,  unless  he  mined  an  addi- 
tional quantity  would  have  been 
discharged  from  liability.  Molih- 
tyre  v.  McInXyrt  Coal  Co.  264 


CODES 

See  Code  Civil  Procbdurb. 
Penal  Code. 


CODE  OP  CIVIL  PROCEDURE. 

§111.  Lemj  V.  Salomon.  529 
§  190.  M.   L    Ins.    Co.   v.  An- 

tliony.  57 
§§  428,  et  seq    Herring  v  JV)  K, 

L  E  dbW.KR  Co.  841 

§  700    Bowe  V   WtUcms,  823 

^  820    WiWiaus  v  Schach,  333 

§  843,  Peoph  ex  reL  v   Chapin,  309 
§  968    Cogswell  y.  N.  Y ,  K  H. 

&  n.  72.  R  Co.  319 

§1013.   Untermyery.  Beinhauer  521 

§  13  19.   Saunders  v.  BeiUy.  13 

fe^  l.*)07.  Chamberlain  v.  Taylor.  185 
§1660.  CogsmUY  I^.T.KH. 

&  IL  R.  R.  Cj.  8ia 

§  1814.  BuckUmd  v.  Gallup.  453 

§§1835,1820  Symy.Ma?/or,etc.  153 

§§  1837  ei  Heq    Pliit  v  Piatt,  488 

§  2408.  Kicoll  V.  Spowers.  1 

^%2Udei8eq.  Piatt  y  Piatt.  488 

§  3?39.  Sy)ns  v.  3fayor,  etc.  153 

S  3245.   Tffjlor  v.  CUy  of  CoJioes,  54 

§  3216.  Syms  v.  The  Mayor.  153 


COMMON  SCHOOLS. 

A  contract  made  with  the  trustees  of 
public  schools  of  a  ward  in  the  city 
of  New  York  for  the  construction 
of  a  school-house  is  a  contract 
with  an  incorporated  city  withm 
the  mcMulug  of  the  act  of  1878 
(chip  3 1. "5,  Lr\ws  of  1^78),  giving 
a  lien  to  any  person  performing 
labor  or  furnishing  materials  in 
the  performance  of  a  contract  witU 
the  city  upon  moneys  in  the  con 
trol  of  the  city,  due  or  to  grow  due 
under  the  contract.  Bell  v.  Mayor, 
etc,  139 
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COMPTROLXEa 

1.  As  under  the  act  of  1876  (Chap. 
193,  Laws  of  1870),  the  pay  of  the 
cleaning  women  employed  in  the 
State  Hall  vnis  fixed  at  the  sama 
rate  at  was  at  the  time  of  the  pas- 
sage of  that  act  payable  to  those 
employed  in  cleaning  the  Senate 
and  Assembly  chambers,  and 
rooms  adjoining  at  the  Capitol, 
i,  e,,  |1  and  $2  perday  (Chap.  634, 
Laws  of  1875),  In  the  Jibsence  of 
any  proof  of  a  subsequent  change 
in  the  pay  of  those  employed  at 
the  Capitol,  the  comptroller  has 
nc  authority  to  reduce  the  pay  of 
those  employed  at  the  State  Hall. 
Poole  V.  State.  22 

2.  The  change  of  the  Senate  and  As- 
sembly chambers  from  the  old  to 
the  new  Capitol  dtd  not  operate 
to  change  or  to  allow  the  comp- 
troller to  change  the  salaries.     Id. 

8.  The  State  comptroller,  in  case  of 
his  refusal,  may  be  reauired  by 
mandtimus  to  hear  and  determine 
an  application  made  to  him  by  a 
purchaser  A  real  estate,  at  a  State 
tax  sale,  to  cancel  the  sale  and  re- 
fund the  purchase-money,  where 
the  purchjiser  alleges  and  presents 
proof  to  show  that  the  tax  was 
invalid.  People  ex  rel  Ostrander 
V.  C/uipin.  309 

4.  The  powers  of  the  comptroller  to 
cancel  tax  sales  under  the  act  of 
IS.).*)  (chap.  43  r  Laws  of  1855).  are 
not  limited  to  cases  where  the  in- 
validity of  the  sale  appears  upon 
the  face  of  the  proceedings,  but 
extend  to  all  cases  where  it  is 
made  to  appear  that  the  sale  was 
ineffectual  for  any  reason  to  enab!e 
the  purclmser  to  obtain  title  to  the 
land  purcliased.  Id. 

^.  The  power  thus  given  to  the  comp- 
troller is  in  the  nature  of  a  ju- 
dicial function;  he  has  authority 
to  take  proof  of  any  alleged  defect , 
he  may  swear  witnesses  produced 
before  him  (I  R.  S.  185,  §  1);.  re 
oeive  affidavits;  in  fine,  all  the 
power  required  to  enable  him  to 
<onduct  the  investigation  is  con 
f  erred  upon  him.  (Code  of  Civil 
1^0.  §  843.)  Id. 


6.  li  seems  that,  under  the  Penal 
Code  (^  96).  a  witness  produced 
bctore  the  comptroller  on  such  a 
hearing  is  subject  to  the  pains  and 
penalties  of  perjury  for  swearing 
falsely  Id. 

7  The  said  act  of  1  a55  is  not  limited 
to  cases  wnere  the  invalidity  com- 
plained of  results  from  some  de- 
fect in  the  proceedings  of  the 
comptroller  himself  in  respect  to 
the  sale,  it  includes  any  defect 
which  invalidates  the  tax.  The 
failure  of  title  is  the  essential 
ground  upon  which  restitution 
of  the  purchase-money  is  to  be 
made.  Id. 

8.  The  petition  of  the  relator,  >a 
application  to  the  compiroTlfer  to 
cancel  a  tax  sale  and  refund  the 
purchase-money  set  lorth  that 
the  board  of  supervisors  of  the 
county  failed  to  extend  the  tax  on 
the  assessment  roll,  but  delegated 
it  to  the  supervisor  of  the  town  to 
make  the  extension  and  did  not 
subsequently  ratify  it.  The  rela- 
tor also  produced  the  affidavit  of 
the  clerk  of  the  board  and  of  one 
of  the  members  of  the  board  snb- 
stantiatini?  the  allegations  .>f  the 
petition,  and  offered  to  produce 
satisfactory  evidence  of  the  al- 
leged defect  from  witnesses  who 
knew  the  facts.  Held,  that  it  wai 
the  duty  of  the  comptroller  to  heaf 
and  decide  the  case,  and  i  hat  upon 
his  refusal  so  to  do,  n  mandamus 
was  properly  granted.  li. 


CONDITIO!^ 

1.  The  Supreme  Court,  on  granting 
motion  addressed  to  i  is  discretion 
to  amend  a  judgment,  may  not 
absolutely  postpone  the  hen  or  the 
judgment,  it  may  impose  such 
postponemenb  as  a  condition  of 
granting  th3  motion,  leaving  to  the 
moving  party  ihe  option  either  to 
accept  the  faVor  granted,  with  the 
condition,  or  of  not  taking  it  md 
liaving  his  judgment  in  its  original 
state.     SytJisonY  Selheimer.      660 

2.  While  *,his  court  has  power  to  cor- 
rect a  General  Term  order  which 
absolutely  postpones  the  lien  of  the 
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Judgment  so  as  to  make  the  post- 
ponement a  condition,  it  may  not 
impose  other  conditions.  Id, 

S.  Such  a  condition  does  not  post- 
pone the  lien  of  the  judgment  to 
that  of  a  judgment  docketed  in 
form,  but  as  a  matter  of  law  void. 
In  such  case,  as  there  is  in  fact  no 
judgment,  there  is  no  lien.        Id, 


CONFLICT  OF  LAWS. 

1.  A  provision  in  a  judgment  of 
another  State  or  territory,  allow- 
ing interest  on  the  amount  thereon 
at  a  rate  specified,  does  not  control 
where  suit  is  brought  upon  the 
judgment  in  this  State;  as  the  in 
crease  is  allowed,  not  as  interest 
but  as  damages,  its  measure  must 
be  that  of  the  State  where  the 
action  for  its  recovery  is  brought. 
W.  F.  d  Co.,  v.  Davis.  670 

S.  A  judgment  was  rendered  in  the 
territory  of  Utah  m  1877  for  a  sum 
specified,  "with  interest  thereon 
at  the  rale  of  ten  per  cent  per  an- 
num irom  the  date  "  thereof.  Upon 
trial  of  an  action  on  the  judgment 
it  appeared  that  by  the  laws  of  that 
terrilor)^  ten  per  cent  was  the  law- 
ful interest  where  the  rate  was 
not  stated  or  agreed  upon.  Held, 
that  plaintiff  was  entitled  to  re- 
cover, as  damages,  interest  upon 
the  judgment  at  the  rate  of  seven 
per  cent  up  to  the  time  of  the  going 
into  effect  of  the  act  of  1879  (Chap. 
538,  Laws  of  1879),  reducing  the 
rate  to  six  per  cent,  and  at  thelatter 
rate  thereafter.  Id. 


CONSTITUTIONAL  LAW. 

1.  The  provision  of  the  act  of  1885 
(§  7,  chap.  183,  Laws  of  1885). "  to 
prevent  deception  in  the  sale  of 
dairy  products,"  which  prohibits 
the  manufacture  or  sale  of  any 
product  not  made  from  unadul- 
terated milk  or  cream,  but  made 
'*in  imitation  or  semblance"  of 
dairy  butter,  is  constitutional. 
I\'ople  V.  Arenfberg,  123 

"2.  The  producers  of  butter  from 
animal  fats  or  oils,  although  the 


piodhct  may  be  wholesome,  nutri- 
tious and  suitable  tor  food,  and 
so  the  manufactuie  and  sak  there- 
of may  not  be  pi^hibited,  have  no 
constitutional  right  to  lesort  to 
devices  tor  the  puipose  of  making 
their  product  resemble  dairy  but- 
ter, and  the  legislature  has  power 
to  enact  such  laws  as  it  may  deem 
necessary  to  prevent  the  simulated 
article  being  put  upon  the  market 
in  such  form  or  manner  as  to  be 
calculated  to  deceive  Id 

8.  It  seems  the  legislature  has  power 
to  prohibit  the  coloring  of  winter 
dairy  butter  fox  the  purpose  of 
enhancing  its  piice  by  ma!;ing  it 
resemble  summer  dairy  bu tt er    Id, 

So  mtich  of  the  act,  chapter  896, 

Laws  of  1859,  as  provides  for  assess- 
ments for  water  rates  on  vacant  lots  in 
Vie  city  of  Brooklyn  is  void,  as  it 
makes  no  provision  for  notice  to  the 
owner. 

SeeBemseny.  Wieeler.  578 


CONSTRUCTION. 

1.  A  covenant  in  a  lease  providing 
for  renewals  will  not  be  so  con- 
strued as  to  create  a  perpetuity. 
Syrns  v.  Mayor,  etc.  Ib3 

3.  The  general  rules  for  the  con- 
struction of  written  instruments, 
to  wit,  that  a  construction  will  bo 
preferred  which  will  uphold, 
rather  than  one  which  will  destroy 
them,  and  that  in  construing  a 
particular  clause  the  whole  con- 
tract may  be  considered,  apply  to 
assignments  for  the  benefit  of 
creditors.     Bagley  v.  Bowe        171 

3.  Statutes  containing  grants  of 
power  must  be  construed  so  as  to 
include  the  authority  to  do  all 
things  necessary  to  make  the  ob- 
ject of  the  grant  effectual,  and  to 
enable  the  donee  of  the  power 
to  accomplish  the  expressed  pur- 
poses of  the  act.  Mayor,  etc.,  v. 
Sands.  210 

4.  The  rule  that  a  strict  construc- 
tion is  to  be  given  to  a  provision 
of  forfeiture  in  a  policy  of  insun 
ance,  and  that  it  may  not  be  ex 
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tended  for  the  purpose  of  working 
a  forfeiture  beyond  the  strict  and 
litenil  meaning  of  the  words  used, 
applies  onlywhere  the  meaning  is 
doubtful  and  the  words  capable 
of  two  constructions.  Where  the 
language  is  plain  and  unequivocal 
and  the  meaning  not  in  doubt,  in 
the  absence  of  fraud  or  mistake, 
the  contract  must  be  enforced  as 
it  reads.  Holly  v.  Met.  L  Ins 
Co.  437 

5.  The  same  rules  should  be  applied 
in  the  construction  of  assignments 
for  the  benefit  of  creditors  as  are 
applicable  to  the  interpretation  of 
other  contracts,  they  are  to  be 
fairly  and  reasonably  construed, 
with  a  view  of  carrying  out  the 
intent  of  the  parties  making  them. 
Crook  V.  liifidskopf.  476 

6.  Where,  therefore,  an  interpreta- 
tion may  be  given  to  the  assign- 
ment, consistent  with  innocence 
and  the  general  rules  of  law,  it 
should  be  given  in  preference  to 
one  which  would  impute  a  fraudu- 
lent intent  to  the  assignor,  or 
defeat  the  general  i)urpose  and  in- 
tent of  the  conveyance:  and  where 
authority  to  do  an  act  is  conferred 
in  general  terms,  it  willl)e  deemed 
to  be  and  to  have  l)een  intended 
to  be  exercised  within  the  limits 
prescribed  by  law.  Id. 


CONTRACTS. 

1.  A  contract  made  with  the  trustees 
of  public  schools  of  a  ward  in  the 
city  of  New  York  (or  the  con- 
struction of  a  .school  house,  is  a 
contract  wiih  an  incorporated  city 
within  the  meaning  of  the  act  of 
1878  (chap.  315.  Laws  of  1878). 
giving  a  lien  to  any  person  per 
forming  labor  or  furnishing  ma- 
terials in  the  performance  of  a  con- 
tract with  the  city  upon  moneys  in 
the  control  of  the  city,  due  or  to 
grow  due  under  the  contract.  Bell 
v.  Mayor,  etc.  139 

2.  Where  deliveries  of  property  are 
made  under  a  single  contract  by 
the  owner  to  another  at  different 
times,  for  the  purpose  of  having 
work  done  thereon  which  adds  to 


rop- 
id. 


its  value,  a  lien  in  favor  of  the 
person  doing  the  work  attaches  to 
all  the  property,  in  the  same  man- 
ner as  if  it  had  all  been  delivered 
at  one  time;  and  if  a  part  is  volun- 
tarily returned  without  payment 
for  the  work,  the  workman  retains 
his  lien  for  all  the  work  done  on 
the  property  which  remains  in  his 
possession;* the  only  effect  of  the 
return  is  a  release  of  so  much  of 
the  security.  Wdes  L.  Co.  v. 
JIaJdo.  234 

3.  When?,  however,  a  particular 
time  of  payment  is  fixed  by  the 
contract,  which  is  or  may  be  sub- 
sequent to  the  time  when  the  owner 
is  entitled  to  a  return  of  the  prop 
erty,  there  can  be  no  lien. 

4.  While  mere  inadequacy  of  price, 
unaccomj>anied  by  fraud,  is  not  a 
ground  for  rescindinir  an  executed 
contract,  evidence  of  such  inade- 

Suacy  is  competent  on  the  ques- 
on   of    fraud.      Diffendarfer  v. 
Dkks.  445 

5.  Where  the  contract,  not  under 
seal,  is  made  with  an  agent  in  his 
own  name,  for  an  undisclosed 
principal,  whether  he  describes 
himself  as  agent  or  not,  either  the 
agent  or  princi]ial  may  sue  upon  it. 
Ludwig  v.  OiHe»pve.  653 

6.  Where  specific  performance  of  a 
contract  for  the  sale  of  land  is  de- 
creed, the  court  will,  .so  far  Jis  pos- 
sible, place  the  parties  in  the  same 
position  they  would  have  been  in 
if  the  contract  liad  been  performed 
at  the  time  agreed  upon.  The 
vendor  is  regarded  as  trustee  of 
the  land  for  the  benefit  of  the 
purchaser,  and  liable  to  account  to 
jiim  for  the  rents  and  profits  or 
for  the  value  of  the  use  and  occu- 
pation, and  the  purchiuser,  as 
trustee  of  the  purchase-money  un- 
paid and  chargeable  with  intere^^t 
thereon,  unless  it  has  been  appro- 
priated and  no  benefit  has  accrued 
to  him  from  it.  Bontwick  v. 
Beach.  601 

7.  So,  also,  where  the  property  has 
deteriorated  because  of  misman- 
agement and  neglect  on  the  part  of 
the  vendor,  he  is  chargeable  with, 
the  damages  so  caused.  Id. 
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8ee  Ajo-k-Nuptial  AGRBBMSirr. 
Sales. 


CORONERS. 

1.  The  provision  of  the  Penal  Code 
(§  311),  describing  the  offense  of 
body  stealing,  and  providing  for 
the  punishment  thereof,  does  not 
apply  to  public  examinations  made 
by  legally  constituted  authorities 
for  the  purpose  of  ascertaining 
whether  crime  has  been  commit- 
ted in  producing  the  death  of  the 
person  whose  body  was  exhumed, 
although  some  of  the  proceedings 
of  the  oIHcer,  under  whose  direc- 
tions the  examination  was  made, 
were  irregular.  People  v.  Fitz- 
gerald. 140 

2.  Where,  therefore,  upon  applica- 
tion of  defendant  and  upon  affi- 
davits sufficient  to  give  jurisdic- 
tion, a  coroner  directed  the 
exhumation  of  a  body  for  the 
purpose  of  ajyoiitmorteihcKnimxia- 
tion  10  determine  whether  the  de- 
ceased was  munlered,  and  the 
body  was  accordingly  exhumed 
and  an  examination  had  without 
impannelmg  a  jury.  Held,  that, 
conceding  the  proceeding  was 
irregular,  an  indictment  under 
said  provision  could  not  be  sus- 
sained,  and  this,  without  regard 
to  the  motives  which  actuated  de- 
fendant; that  if  she  had  commit- 
ted any  offense  it  was  not  that  of 
hody  stealing.  Id. 


CORPORATIONS. 

1 .  The  act  providing  for  the  taxation 
of  certain  corporations  (Chap.  542, 
Laws  of  188  J,  as  amended  by  Chap. 
301,  Laws  of  1881,  and  Chap.  151, 
Laws  of  1882),  is  constitutional. 
People  V.  H.  S.  M.  Co.  76 

2.  Defendant,  a  foreign  corporation, 
was  organized  under  the  laws  of 
the  territory  of  Utah  for  the  pur- 
pose of  carrying  on  the  business 
of  mining  and  other  business  inci- 
dental thereto.  It  mined  silver  ore 
in  that  territory,  which  was  manu- 
factured into  base  bullion;  this 

SiCKELs — Vol.  LX.      90 


was  shipped  to  Chicago  and  there 
refined.  It  was  then  shipped  to 
the  U.  S.  assay  office  in  ^iew  York 
city,  where  it  was  again  refined 
mto  standard  silver  bars,  fordoing 
which  defendant  paid  two  per  cent 
of  the  silver.  In  an  action  to  re- 
cover taxes  and  penalties  under 
said  act,  Jield,  that  defendani  was 
not  a  manufacturing  corporation 
canying  on  manufacture  within 
this  State  within  the  exception  in 
said  act;  that,  conceding  it  was  a 
manufacturing  corporation,  thi.s 
was  not  sufficient  to  exempt  it 
from  taxation  under  the  act;  it 
must  also  carry  on  manufacture 
in  the  State.  Defendant's  presi- 
dent, secretary  and  treasurer  had 
their  offices  in  Kew  Yorlc  city,  its 
directors  held  their  annual  meet- 
ings there,  and  all  its  dividends 
were  paid  there.  While  most  of 
its  business  was  done  in  Utah  and 
Chicago,  its  silver  bullion  was  all 
sent  to  New  York  and  sold  there, 
the  proceeds  deposited  and  somo 
portion  loaned  and  other  portions 
paid  out  for  the  company's  pur- 
poses in  that  citv.  Held,  that  de- 
fendant was  "doing  business  in 
this  State  "  within  the  meaning  of 
the  act  and  so  was  liable  to  taxa- 
tion under  it;  that  it  was  not 
essential  to  such  liability  that  the 
whole  business  of  the  corporation 
should  be  done  within  the  State; 
that  while,  it  might  be,  the  having 
an  office  where  meetings  of  its  di- 
rectors are  held,  transfer  books 
kept,  dividends  declared  and  paid, 
and  other  business  merely  inci- 
dental to  the  regular  business  of 
the  company  is  clone,  and  an  occa- 
sional business  transaction  in  the 
State,  would  not  bring  it  within 
the  act,  yet  where  it  appeared,  us- 
in  this  case,  that  in  addition  a  sub- 
stantial part  of  the  regular  business 
of  the  company  was  carried  on 
here,  it  was  sufficient  and  defend- 
ant was  liable.  Id. 

3.  Also,  held,  that  the  entire  capital 
of  the  defendant  wjis  properly 
taken  as  the  basis  ia  computing 
the  tax;  that  this  basis  of  compu- 
tation was  not  changed  by  the 
amendment  or  supplement  to  the 
act  in  1882  (Chap.  151,  Laws  of 
1883),  which  authorizes  the  comp- 
troller when  dissatisfied  with  tha 
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report  of  any  corporation  liable  to 
taxation,  only  a  portion  of  whose 
capital  is  employed  in  the  State, 
to  fix  and  detennine  the  amount 
of  capital  stock  to  be  taken  as  a 
basis  for  taxation;  that  such  pro- 
vision did  not  authorize  a  corpo- 
ration to  report  only  the  amount 
of  capital  employed  in  the  Stale, 
and  require  the  comptroller  to 
take  that  amount  as  the  basis,  but 
simply  authorized  him,  where  only 
a  portion  of  the  capital  is  employed 
in  the  State,  and  he  is  dissatisfied 
with  the  report,  to  fix  th.i  amount 
of  capital  stock  to  be  taxed;  that 
the  discretion  so  given  to  the  comp- 
troller was  not  taken  away  until  by 
the  act  of  1885  (Chap.  501,  Laws 
of  1885)  the  liability  to  taxation 
was  limited  to  "the  amount  of 
capital  stock  employed  within  this 
State."  Id, 

4.  Also,  heldy  that  as  judgment  had 
been  entered  herein  before  the 
passage  of  said  act  of  1885,  de- 
fendant could  have  no  benefit 
from  the  provision  thereof  author- 
izing the  comptroller  to  settle  and 
adjust  accounts  against  a  corpora- 
tion by  taking  as  a  basis  the  capital 
employed  in  the  State.  Id, 

5.  Also.  Iield,  that  defendant  was 
liable  to  the  penalties  imposed  by 
the  act  of  1881.  (§  3.  Chap.  861, 
Laws  of  1881.)  Id, 

See  Foreign  (Corporations. 
Insolvent  Corporations. 
Insurance  (Fire). 
Insurance  (Life). 
Municipal  Corporations. 
Railroad  Corporations. 


COSTS. 

1.  In  an  action  brought,  before  the 
going  into  effect  of  the  Code  of 
Civil  Procedure,  against  a  munici- 
pal corporation,  to  recover  dam- 
ages for  alleged  negligence,  the 
failure  of  the  plaintilf  to  present 
the  claim  for  payment  to  the  chief 
fiscal  otficcr  of  the  corporation 
docs  not  deprive  the  plaintiff  of 
the  right  to  costs.  The  provision 
of  the  said  Code  (§  3245),  requir- 
ing such  presentation  as  a  condi- 


tion precedent  to  the  right  to  costs 
does  not  apply,  and  such  a  case  is 
not  within  the  purview  of  the  law 
previously  in  force  (§  3,  Chap.  262, 
Laws  of  1859.)  Taylor  v.  City  of 
Golwes.  54 

2.  The  action  was  brought  by  plain- 
tiffs as  executors,  the  jud&maent 
g.'ive  defendants  costs  and  direct- 
ed execution  therefor.  Held^  that 
the  judgment  was  proper  (Code  of 
Civil  Pro.  §  3246),  except  the  pro- 
vision for  execution;  that  the 
judgment  could  be  enforced  by 
execution  only  when  allowed  by 
the  surrogate  "(Code  of  »  ivil  Pro. 
§§  18-25.  1826);  but  that  the  in- 
formality  should  have  been  cor- 
rected by  motion,  not  upon  appeal 
from  the  judgment.  Sjms  v. 
Mayor^  etc,  153 

3.  After  verdict  had  been  directed 
for  defendants,  plaintiffs  moved 
for  a  new  trial  on  the  judge's  min- 
utes, the  motion  was  denied. 
After  entry  of  judgment  plaintiff 
appealed  from  the  order  denying 
the  motion  and  from  the  judg- 
ment; both  order  and  judgment 
were  afllrmed,  and  the  court 
awarded  to  defendants  separate 
costs  on  both  appeals.  Ueid,  that, 
having  awarded  costs  on  appeal 
from  the  judgment,  ihi;  court  had 
no  power  to  award  costs  on  ap- 
peal from  the  order  (Code  of  Civil 
Pro.  §  3239,  sub.  2),  but  that  the 
error  was  one  to  be  corrected  in 
the  court  below,  not  on  appeal 
from  the  judgment.  Id, 

4  Where  an  action  by  an  executor 
or  administrator  might  have  been 
brought  \yj  him  m  his  own  name, 
the  plaintiff  if  he  fails  therein  is 
liable  individually  for  costs,  al- 
though he  sues  in  his  representa- 
tive capacity.  BucMandv,  Oallup. 

453 

5.  The  will  of  B.  gave  all  his  prop- 
erty to  M. ,  his  wife,  and  appoint^ 
her  his  executrix.  She  received 
letters,  sold  the  real  estate  and  in 
vested  a  portion  of  the  proceeds, 
taking  a  note  and  bond  and  mort- 
gage, payable  to  her  individually, 
which  came  into  the  hands  of  de- 
fendant. After  the  death  of  M., 
plaintiff  was  appointed  adminia* 
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trator  de  bonis  non^  with  the  will 
annexed  of  B.  In  an  action  for 
the  alleged  conversion  of  said 
fiecarities  plaintiff  was  defeated. 
-fl<jW,that  he  was  properly  charged, 
individually,  with  costs.  Id, 


COUNTERCLAIM. 


See  Sbt  off. 


COUNTIES. 

J3ee  KsNoa  (County  of). 
Queens  (County  of). 


COUNTY  TREASURER. 

1.  Under  the  provision  of  the  act  of 
1877  (chap.  268,  Laws  of  1877).  in 
reference  to  the  sale  of  lands  for 
unpaid  taxes  in  the  county  of 
Queens,  as  amended  in  1878  (chap. 
226,  Laws  of  1878),  where  the 
county  treasurer  strikes  off  lands 
to  a  town,  as  directed  hy  said  act, 
in  case  there  are  no  hias  for  the 
same,  his  fees  become  simply 
matter  of  account,  *'a  charge 
against  said  town,"  to  be  audited 
by  the  town  board  the  same  as 
other  claims  against  the  town 
(chap.  305,  Laws  of  1840,  chap. 
490,  Laws  of  184p.  Said  officer 
has  no  right,  without  audit  or 
direction,  to  deduct  his  fees  from 
funds  in  his  hands  belonging  to 
the  town.     Warrin  v.    BaZdvoin. 

534 

8.  Where  it  appeared  that  said 
county  treasurer  had  been  in  the 
habit  of  paying  himself  the  fees 
allowed  by  law  upon  such  sale 
out  of  the  trust  funds  of  the  town 
in  liis  possession  without  previous 
audit;  that  upon  a  sale  he  had 
struck  off  a  large  number  of  lots 
to  a  town,  and  that  said  officer 
claimed  the  right  thus  to  satisfy 
his  claim.  Held,  that  an  action 
was  maintainable  under  the  act 
of  1881  (chap.  531,  Laws  of  1881), 
by  a  taxpayer  of  the  town  to 
restrain  such  illegal  action.       Id. 


COURTS. 

Court  op  Appeaia 

Common   Pleas   (New  York 

City.) 
District  Court  (New  York 

City.) 
General  Term. 
Supreme  Couut. 


COURT  OP  APPEALS. 

WMie  this  court  on  appeal  from 

order  of  General  Term,  absolutely  post- 
porting  lien  ofjiidgment,  has  power  to 
correct  order  so  as  to  make  the  post- 
ponement a  condition  of  granting  an 
amendment  of  tfie  judgment,  it  may 
not  impose  other  conditions. 

See  Symson  v.  SeUmmer.    {MemJ) 


COURT  OP  COMMOrr   PLEAS. 
(NEW  ^  ORK  CITY.) 

District  court  kjs  no  jurisdic- 
tion to  order  removal  of  action  for 
claim  aTid  delivery  of  personal  pro* 
perty  into  Court  of  Gammon  Pleas, 

See  Mttnacht  y.  KeUerman,      461 


COVENANTS. 

.  A  society  incorporated  under  the 
act  of  1848  (chap.  319,  Laws  of 
1848),  providing  for  the  incorpora- 
tion of  benevolent  societies,  under 
an  order  of  the  court,  which  au- 
thorized a  conveyance  * '  for  the  use 
of  the  Roman  Catholic  Church," 
of  certain  real  estate  owned  by  it, 
executed  a  deed  thereof  to  McE.. 
a  Catholic  priest,  the  deed  refer- 
ling  to  the  order.  There  was  a 
mortgage  on  the  property  at  the 
time,  upon  which  was  unpaid  a 
sum.equal  to  the  value  of  the  prem- 
ises. McE.  executed  a  deed  thereof 
for  the  expressed  consideration  of 
one  dollar  to  McC,  described 
therein  as  *'  Archbishop  of  New 
York."  The  deed  contained  a 
covenant,  by  the  terms  of  which 
the  grantee  assumed  and  agreed 
to  pay  the  mortgage.  In  an  action 
to  foHfclorfi*  tUe  mortgage,  wherein 
the  estate  or  McD.  was  sought  to 
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be  charged  for  any  deficiency  un- 
der the  covenant  in  the  deed,  he 
and  the  grantor  both  having  died 
before  the  commencement  of  the 
action,  no  evidence  was  given 
showing  that  McO.  ever  had  any 
knowledge  or  information  of  the 
existence  of  the  deed,  or  tliat  he 
was  ever  in  possession  of  the  land 
or  knew  of  its  existence,  or  that 
there  was  any  prior  contract  or 
negotiation  between  the  parties: 
the  onl};  fact  proved,  in  any  way 
connecting  him  with  the  transac- 
tion, was  the  record  of  the  deed. 
Held,  that  the  intent  was  to  convey 
the  premises  for  church  purposes 
only,  not  to  vest  in  the  grantee  a 
personal  beneficial  interest;  and 
BO  that,  under  the  circumstances, 
no  presumption  arose  from  the 
record  that  the  deed  had  been  de- 
livered and  accepted,  or  that  the 
grantee  made  the  covenant.  Gif- 
ford  V.  (Jorngan,  22j) 

3.  As  to  whether  the  cantor,  in  a 
deed  containing  such  a  covenant 
of  assumption,  can  release  the 
grantee  without  the  consent  of 
the  mortgagee,  qucsre.  Id. 


CREDITOR'S  SUIT. 

After  the  recovery  of  a  judgment  in 
an  action  in  which  an  attachment 
had  been  issued,  and  after  the 
issuing  of  an  execution,  the  judg- 
ment creditors  brought  an  action 
to  set  aside  a  conveyance  of  real 
estate  made  by  the  judgment 
debtor  and  for  other  relief.  The 
judgment  in  that  action  directed 
a  sale  of  the  real  estate  in  satis- 
faction of  the  amount  remaining 
unpaid  on  pl«intifif's  original 
judgment,  which  Judgment  was 
declared  to  be  a  hen  superior  to 
the  claim  of  the  grantee,  and  of 
another  defendant  in  vrhose  favor 
the  judgment  creditor  had  con- 
fessed a  judgment.  Sale  was 
made  in  accordance  with  such 
direction  and  the  property  was 
bid  off  for  the  benefit  of  plaintiff 
and  other  judgment  .creditors,  for 
a  sum  sufticient  to  satisfy  plaint- 
iffs' judgments.  The  execution 
and  attachment  were  thereupon  re- 
turned satisfied  and  the  original 


judgment  discYiargcd  of  record. 
The  judgment  in  the  second  action 
was  thereafter  reversed  on  appeal 
and  a  new  trial  ordered;  restitu- 
tion of  the  land  sold  and  of  the 
value  of  the  rents  and  profits 
while  the.  purchasers  had  posses- 
sion was  also  ordered.  Kestitu- 
tion  was  made  of  the  land  but  not 
of  the  rents  and  profits.  On  mo- 
tion the  attachment  and  execution 
in  the  first  action,  with  the  re- 
turns thereto,  wei*c  ordered  by 
the  Supreme  Ton  it  to  i)e  taken 
from  the  files  in  i lie  count)'  clerk's 
office  Hnd  delivered  to  ilie  sheriff 
and  the  sual  returns  and  the 
record  of  satisfaction  of  the  judg- 
ment to  be  canceled.  On  appeal 
Tield,  that  the  plaintiff  was  enti- 
tled to  the  relief  sought;  that  so 
far  as  the  judgment  creditor  was 
concerned  the  objection  that  the 
rents  and  profits  had  not  been 
restored  was  not  available,  and  as 
.to  the  other  defendants,  a  new 
trial  having  been  ordered,  plaintiff 
was  entitle!  lo  be  restored  to  the 
position  held  at  the  time  of  the 
first  trial;  that  the  sale  was  not 
the  ordinary  one  under  an  execu- 
tion, i.  «.,  01  the  debtor's  right, 
title  and  interest  in  the  real  estate, 
but  was.  under  the  iudgment  in 
the  second  action,  of  the  real  estate 
itself,  discharged  of  all  claims  of 
the  grantee,  the  judgment  creditor 
and  of  the  other  creditors,  and  as 
that  judgment  was  reversed  and 
the  property  restored,  the  original 
attachment  and  execution  were 
necessarily  revived.  Wallace  v. 
BerdeU.  7 


DAMAGES. 

1.  Whether  the  use  made  by  the 
owner  of  a  spring  is  a  reasonable 
exercise  of  his  right  is  a  question 
of  fact  for  a  juiy.  Colrick  v. 
Swinburne.  603 

2.  Where  the  injury  complained  of 
in  an  action  was  the  diversion  of 
the  waters  of  a  spring  from  plain- 
tiff's tannery.  hM,  that  the  di- 
minished rental  value  during  the 
period  of  diversion  was  the  proper 
measure  of  damages.  Id. 
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3.  "VThere  a  complaint  m  an  action 
to  recover  damages  for  tlie  diver- 
sion of  the  water  of  a  spring  set 
forth  the  facts,  TieUl,  it  was  not 
'  material  that  plaintiff  did  not  de- 
mand the  precise  damages  to 
which  he  was  entitled,  or  that  he 
mistook  the  true  rule  of  damages; 
that  he  was  entitled  to  whatever 
legal  damages  were  recoverable 
for  the  wrong.  Id. 

4  Where  a  bill  of  particulars  in 
such  an  action  has  b<*en  served, 
and  evidence  is  n'jceived  without 
objection,  showing  other  damages 
than  therein  set  forth,  the  objec- 
tion that  plaintiff  must  be  con- 
fined to  a  recovery  of  damages  of 
the  exact  nature  therein  specified, 
may  not  thereafter  be  raised.  It 
should  be  raised  by  objection  to 
the  testimony  on  the  ground  of 
variance  from  the  bill  of  par- 
ticulars. Id. 


DEBTOR  AND  CREDITOR. 

1.  A  mere  general  creditor  of  a 
firm,  having  no  execution  or  at- 
tachment, has  no  lien  whatever 
upon  its  personal  assets.  Saunders 
V  BeUly  12 

2.  While  firm  creditors  are  entitled 
to  a  preference  over  creditors  of 
the  individual  members  of  the 
firm  in  the  payment  of  their  debts 
out  of  the  assets  of  the  firm  in 
course  of  liquidation,  their  equity 
is  not  held  or  enforceable  in  their 
own  right,  but  is  a  derivative  one, 
practically  a  subrogation  to  the 
equity  of  each  individual  partner 
to  have  the  firm  assets  applied 
primarily  to  the  payment  of  its 
debts;  and  where  no  such  equity 
exists  in  favor  of  any  member  of 
the  firm,  the  firm  creditors  have 
none.  Id, 

a.  The  will  of  E.  directed  a  share 
of  her  estate  to  be  placed  in  the 
hands  of  her  executors  as  trustees, 
the  net  income  thereof  to  be  ap- 
plied to  the  support  and  mainte- 
nance of  her  son  "W .,  and  his 
family  during  his  lif e,and  after  his 
death  the  income  to  be  paid  to  his 
surviving    children    "until   they 


reach  the  age  of  twenty-one 
years,  when  the  principal  is  to  be 
divided  among  them,  share  and 
share  alike."  In  case  of  the 
death  of  W.  without  lawful  issue 
or  of  all  his  children  dyin«^  sub- 
sequently to  his  decease,  before 
reaching  the  age  of  twenty-one, 
then  the  will  directed  the  share  to 
be  divided  amon^  the  other  child- 
ren of  the  testatrix,  W.  survived 
the  testatrix,  having  a  wife  and 
two  children.  In  an  action  by  a 
judgment  creditor  of  W  to  i*each 
the  trust  fund,  he  claiming  the 
trust  to  be  void  as  an  unlawful 
suspension  of  the  absolute  owner- 
ship, and  that,  therefore,  title  to 
the  trust  property  vested  in  W. 
Held,  that  the  claim  was  unten- 
able; that  at  least  the  trust  for 
the  life  of  W.  was  valid,  and  as 
this  was  a  separate  trust,  com- 
plete of  itself,  it  could  stand,  al- 
though the  trust  to  take  effect 
after  his  death  should  be  held  in- 
valid.    Kennedy  v.  Hoy.  134 

4.  Upon  an  accounting  in  bank- 
ruptcy or  insolvency,  a  trust  cred- 
itor is  not  entitled'  to  preference 
over  general  creditors  of  the  insol- 
vent merely  on  the  ground  of  the 
nature  of  the  claim.  To  author- 
ize such  a  preference  some  specific 
recognized  equity  founded  on 
some  agreement  or  relation  of  the 
debt  to  the  assi^s^ned  property 
must  be  shown,  which  entitles  the 
claimant,  according  to  equitable 
princinbs,  to  preferential  pay- 
ment.    In  re  Cavin  v.  GUason.   256 

5.  To  entitle  the  trust  creditor  to 
such  a  preference,  it  must  at  least 
be  made  to  appear  that  the  fund 
or  property  of  the  insolvent  re- 
maining for  distribution,  includes 
proceeds  of  the  trust  estate.     Id. 

6.  In  proceedings  to  compel  an  as- 
signee, for  the  benefit  of  creditors, 
to  first  pay  the  claim  of  petition- 
ers out  of  the  funds  in  his  hands,  it 
appeared  that  the  petitioners  just 
before  the  assignment,  placed  a 
fund  in  the  hands  of  the  assignor 
to  be  invested  in  a  mort^aje. 
Instead  of  doing  this  he  used  me 
entire  fund  except  |30  in  paying 
his  personal  debts,  and  soon  there- 
after made  the   assignment,  the 
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$30  coming  to  the  hands  of  the 
assignee.  Held,  that  the  petition* 
ere  were  only  entitled  to  a  prefer- 
ence to  that  amount.  Id. 

7.  By  the  will  of  D.,  who  died  in 
1869,  his  widow  took  a  fee  in  cer- 
tain real  estate,  determinable  upon 
her  remarriage,  his  infant  daugh- 
ter C. ,  a  contingent  remainder  in 
fee,  depending  upon  such  remar- 
riage. In  1870,  under  an  order 
made  in  proceedings  for  the  sale 
of  the  real  estate  of  the  infant 
daughter,  her  interest  in  said  real 
estate  was  sold,  the  purchaser 
giving  back  a  bond  and  mortgage 
for  the  purchase-money,  the 
widow  also  conveyed  her  interest 
to  the  same  purchsiser.  In  1870 
the  widow  remarried,  and  in  the 
same  year  said  mortgage  was  fore- 
closed and  the  property  bid  off  by 
the  special  guardian  of  C. ,  who 
subsequently  conveved  to  her  the 
title  80  acquired,  in  proceedings 
by  a  creditor  of  D.  for  the  sale  of 
said  land  to  pay  his  debt,  held, 
that  the  title  of  C.  stood  not  alone 
upon  the  will  of  her  father,  but 
upon  the  foreclosure;  that  the 
court  had  jurisdiction  of  the  pro- 
ceedings for  the  sale,  in  pursu- 
ance of  which  the  mortgage 
was  given,  and  so  the  sale  and 
the  mortgage  were  valid ;  that  as 
more  than  three  years  had  elapsed 
after  the  issuing  of  letters  testa- 
mentary under  the  will  of  D.  and 
the  commencement  of  the  pro- 
ceedings, the  premises  so  conveyed 
were  not  liable  to  sale  under  them 
(Chap.  211,  Laws  of  1873);  that  it 
was  immaterial  that  the  title 
again  vested  in  C,  it  was  suf- 
ficient that  it  was  at  one  time 
vested  in  a  purchaser  for  value 
and  in  good  faith,  from  that  mo- 
ment it  became  freed  from  liabil- 
ity for  the  testator's  debts,  and 
that  liability  did  not  again  attach. 
Dodge  v.  Stevens.  585 


DEED. 

1.  One  claiming  under  a  conveyance, 
in  form  a  deed,  but  in  fact  given 
as  a  mortgage,  cannot  maintain 
ejectment  against  the  grantor  or 
any  other  person.  Shattuek  v. 
Baseam,  39 


2.  A  society  .ncorporatcd  under  the 
act  of  1848  (chap.  819,  Laws  of 
1848),  providing  for  the  incorpora- 
tion of  benevolent  societies,  under 
an  order  of  the  court,  which  au- 
thorized a  conveyance '  'for  the  usa 
of  the  Roman  Catholic  Church," 
of  certain  real  estate  owned  by  it, 
executed  a  deed  thereof  to  McB., 
a  Catholic  priest;  the  deed  refer- 
ring to  the  order.  There  w^as  a 
mortgage  on  the  property  at  the 
time,  upon  which  was  unpaid  a 
sum  equal  to  the  value  of  the  prem 
ises.  McE.  executed  a  deed  thereof 
for  the  expressed  consideration  of 
one  dollar  to  McC,  described 
therein  as  *'  Archbishop  of  New 
York."  The  deed  contained  a 
covenant,  by  the  terms  of  which 
the  grantee  assumed  and  agreed 
to  pay  the  mortgage.  In  an  actioii 
to  foreclose  the  mortgage,  wherein 
the  estate  of  McC.  was  sought  to 
be  charged  for  any  deficiency  un- 
der the  covenant  m  the  deed,  he 
and  the  grantor  both  having  died 
befors  the  commencement  of  the 
action,  no  evidence  was  given 
.sliowing  that  McC.  ever  had  any 
kiiowlodgc  or  information  of  the 
existence  of  the  deed,  or  that  he 
was  ever  in  possession  of  the  land 
or  knew  of  its  existence,  or  that 
there  was  any  prior  contract  or 
negotiation  between  the  parties; 
the  only  fact  proved,  in  any  way 
connecting  him  with  the  transac- 
tion, was  the  record  of  the  deed. 
Held,  that  the  intent  was  to  convey 
the  premises  for  church  purposes 
only,  not  to  vest  in  the  grantee  a 
personal  beneficial  interest;  and 
so,  that  under  the  circumstances 
no  presumption  arose  from  the 
record  that  the  deed  had  been  de- 
livered and  accepted,  or  that  the 
grantee  made  the  covenant.  Oif- 
ford  V.  Corrigan.  223 

3.  As  to  whether  the  grantor,  in  a 
deed  containing  such  a  covenant 
of  assumption,  can  release  the 
grantee  without  the  consent  of  the 
mortgagee,  qucBre.  Id. 

4.  A  deed,  purporting  to  be  an  in- 
strument between  £.,  of  the  first 
part  and  C,  in  trust  for  three  in- 
fant children  of  C,  '*with  power 
to  sell  and  convey  or  mortgage 
without   the   appointment   of   a 
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guardian,  of  the  second  part/'  con- 
veyed certain  premises  to  the  party 
of  the  second  part,  '^  their  heirs 
and  assigns,  forever."  There  was 
no  other  reference  to  a  trust  or 
pov7er  save  that  contained  in  the 
first  clause.  Hdd^  that  the  three 
infants  were  the  real  beneficiaries 
of  the  grant;  that  the  land  passed 
to  and  vested  in  them  (1 R.  S.,728, 
§§  47,  49),  subject  to  the  execution 
of  the  power,  which  was  a  general 
trust  power  to  be  executed  solely 
for  their  benefit,  and,  therefore, 
that  a  mortgage  on  the  land  given 
by  C.  to  secure  a  debt  of  her  hus 
band  was  not  a  valid  execution  of 
^  the  power  and  was  void.  Syra- 
cuse Bvgm.  B'k  v.  Holden,  415. 

C.  A  deed  recited  an  ante-nuptial 
agreement  between  J.,  the  grantor, 
and  his  wife,  in  pursuance  of 
which  the  conveyance  was  exe- 
cuted, whicli  agreement  was  to 
the  effect  that  in  case  the  intended 
marriage  was  celebrated  he  would 
convey  the  land  in  question  to  II., 
'*  to  the  use,  benefit  and  behoof 
of  the  wife  'in  manner  follow- 
ing," in  the  event  of  the  decease 
of  J.  during  the  lifetime  of  the 
wife,  she  to  have  the  use  of  one- 
half  of  the  premises  during  her 
life,  and  after  her  death  the  same 
to  revert  to  the  heirs  of  J. ;  also 
the  use  of  the  other  half  during 
the  minority  of  two  children  of  6, 
by  a  former  marriage ;  when  they 
become  of  ago  the  said  half  to  be 
conveyed  to  tliem,  and  in  case  of 
the  decease  of  the  wife  without 
issue  during  the  lifetime  of  J.  all 
of  the  property  to  be  transferred 
back  to  him.  The  wife  died  be- 
fore J  Held,  that  no  trust  estate 
and  VLi  estate  whatever  vested  in 
the  grantee  named  in  the  deed, 
but  it  was  simplv  a  conveyance  to 
him  for  the  uses  of  the  beilefl- 
ciarics  named,  which  uses  would 
be  executed  by  the  statute  with- 
out any  conveyance;  that  the  deed 
was  not  to  take  effect  at  all,  ex- 
cept in  the  contingency  of  J. 
dyin^  before  nis  wife;  that  the 
provision  in  the  agreement  that, 
in  the  event  of  the  decease  of  the 
wife  **  without  issue"  during  the 
lifetime  of  J.  all  of  the  properly 
should  be  assigned  back  to  him, 
was  not  of  itself  sufficient  to  cre- 


ate a  trust  in  favor  of  the  issue 
of  the  marriage;  that,  therefore, 
all  interests  under  the  deed  were 
defeated  b}'  and  it  ceased  to  have 
any  operation  upon  the  death  of 
the  wife  during  the  lifetime  of  J. ; 
and  that  a  mortgage,  executed  by 
J.  and  his  wife  upon  the  premise  5 
after  the  execution  of  the  deed, 
was  a  valid  lien.  Hdck  v.  Bein- 
hdmer,  470 

6.  T.  died  In  1841  seized  of  eight 
lots  in  the  city  of  W..  which,  by 
his  will,  he  devised  to  his  wife 
for  life,  remainder  to  his  children, 
all  of  whom  were  infants.  The 
wife  was  appointed  executrix  an  J 
guardian  of  the  children.  The 
executrix  and  executor  were 
authorized  to  "sell  the  whole  or 
any  part  of  his  re^il  estate  when 
they  may  deem  it  best  for  those 
iuterestca  therein  *  »  *  and 
invest  the  proceeds  in  bonds  and 
mortgages  or  other  securities  as 
tlicv  may  believe  best."  The 
widow  intermarried  with  E. ,  who 
made  considerable  improvements 
upon  the  property.  He  also,  at 
the  request  oi  the  executors,  ad- 
vanced the  money  to  pay  heavy 
assessments  thereon  for  municipal 
improvements.  In  1853  the  exe- 
cutors sold  and  conveyed  two  of 
the  lots,  which  were  vacant  and 
unimproved,  to  8.  for  $1,000  and 
a  release  by  E.  of  the  advances  so 
made  by  him,  the  price  paid  being 
more  than  the  value  of  the  lots 
S.  erected  buildings  on  said  lots 
and  in  1857  conveyed  them  to  E. 
who  put  his  deed  on  record,  and 
thereafter,  with  the  knowledge 
and  acquiescence  of  the  life  ten- 
ants, claimed  to  own  the  property 
and  made  valuable  improvements 
thereon.  In  an  action  brought  by 
the  children  of  T.  in  1881,  after  the 
death  of  the  life  tenant,  and  more 
than  twenty  yesirs  after  all  the  re- 
maindermen became  of  age,  to 
vacate  and  annul  the  deed  of  S. 
and  all  subsequent  conveyances 
and  to  have  the  two  lots,  with  the 
improvements,  adjudged  to  be  the 
property  of  plaintiffs,  etc.  Held^ 
that,  conceding  the  deed  to  S.  to 
have  been  invalid  (as  to  which 
quaere),  the  relief  sought  should 
only  be  allowed  on  condition  that 
the  plaintiffs  reimburse  to  E.  the 
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original  price  paid  by  S.  and  also 
all  such  sums  as  were  expended 
by  S.  and  E.  in  improvements,  so 
far  as  they  have  increased  the 
value  of  the  premises;  and,  in  case 
E.  is  charged  with  the  rents  re- 
ceived since  the  death  of  the  life 
tenant,  he  should  also  be  allowed 
interest  on  the  araoiint  payable  to 
him.     TlwnioA  v.  Emns,  601 

See  Grants. 


DEFENSES. 

1.  Where,  in  an  action  upon  a 
judgment  of  a  court  of  another 
State  it  appeared  that  the  judg- 
ment was  obtained,  intermediate 
the  commencement  by  the  defend- 
ant of  voluntary  proceedings  in 
bankruptcy  and  the  granting  of 
his  discliargo  therein,  and  that 
the  judgment  was  upon  a  debt 
proval)le  in  said  proceedmgs,  and 
whicli  existed  at  the  time  of  their 
commencement,  held,  that  tbe 
discharge  operated  upon  the  judg- 
ment and  was  a  good  defense  to  the 
action.    McDonald  v.  Davu.     508 

2.  Also  Iield,  that,  as  the  discharge 
was  not  in  existence  at  the  time 
of  the  rendition  of  the  judgment, 
it  was  not  necessary  to  apply  to 
the  court  which  rendered  it  for 
leave  to  set  it  up  ;  that  it  was  com- 
petent to  interpose  it  as  a  shield 
m  any  action  or  proceedings  taken 
to  enforce  the  judgment.  Id. 

8.  Defendant  procured  a  stay  of  the 
original  action  ;  the  bankruptcy 
court,  by  an  order,  vacated  the 
stay,  permitting  plaintiflf  to  pro- 
ceed as  if  never  restrained,  and 
if  he  obtained  judgment,  to  take 
any  other  proceeding  the  law  and 
practice  of  the  State  court  allowed. 
£[eld,  that  said  order  had  no  effect 
by  way  of  limitation  upon  the 
subsequent  discharge ;  and  that 
it  could  properly  be  pleaded  and 
its  full  legal  force  insisted  upon 
in  this  action.  Id, 


DEFINITIONS. 

The  words  *•  Belonging  to  the  same 
owner"  in  the  provision  of  the 


act  of  1848  (§  8,  art  8,  cfaap. 
280,  Laws  of  1848),  relating  to  the 
collection  of  taxes  in  the  city  of 
New  York,  which  provides  that 
in  advertising  lots  '*  to  be  sold  for 
non-payment  of  taxes,  it  shall  be 
the  duty  of  the  comptroller  to 
advertise  the  *  •  ♦  lots  •  *  * 
lying  contiguous  to  each  other 
and  l)elonging  to  the  same  owner 
in  one  parcel,"  do  not  mean 
simply  the  technical  owner  of  the 
title,  but  the  person  in  whose 
name  as  owner  or  occupant  the 
land  is  assessed.  People  ex  rd. 
Morgenikau  v.  Cody,  299 


DEVISE. 

1.  The  rule  that  where  there  is  a 
devise  to  one  person  absolutely, 
and  in  case  of  his  death  to  another, 
the  contingency  referred  to  is  a 
death  in  the  lifetime  of  the  testa- 
tor, applies  only  where  the  context 
of  the  will  is  silent,  and  affords 
no  indication  of  a  diiferent  inten 
tion.  In  re  N.  T.^L.  dt  W.  R  R 
Go.  89 

2.  Where  the  devise  over  is  depend- 
ent upon  a  death  without  issue, 
the  tendency  of  the  court  is  to  lay 
hold  of  slight  circumstances  in 
the  will  to  vary  the  construction 
and  give  effect  to  the  langubge 
according  to  its  natural  import 

Id. 


DEVISEES. 

1.  After  sale  in  a  partition  suit  a 
referee  was  appointed  to  take 
proof  of  the  interests  and  rights  of 
the  several  parties  and  claimants 
in  the  fund.  It  appeared  that  N. 
died,  seized  of  the  real  estate  in 
qi!iestion.  He  devised  it  to  his 
four  children,  one  of  whom,  more 
than  three  years  after  the  death 
of  the  testator,  conveyed  and 
another  devised  his  interest  D. 
thereafter  recovered  a  judgment 
in  an  action  brought  by  him 
against  the  executors  of  N.  This 
judgment  the  referee  allowed  as  a 
claim  upon  and  directed  its  pay- 
ment out  of  the  fund.  Held, 
error;  that  the  judgment  did  not 
become  a  lien,  either  in  law  or 


INDEX. 


721 


cqnity,  upon  the  two  shares  of  the 
real  estate  so  conveyed  and  de- 
Tised,  and  there  was  no  ground 
for  charging  said  shares  with  any 
portion  of  said  Judgment « that  the 
owners  of  those  shares  in  no  way 
hecame  bound  for  the  debts  of  N. , 
nor  was  the  real  estate  chargeable 
after  it  came  to  their  hands.  Platl 
V.  Batt  488 

2.  It  seems  the  judgment  was,  as 
against  the  devisees  or  their  suc- 
cessors in  interest,  not  even  evi- 
dence of  the  existence  of  a  claim 
against  the  estate.  Id. 

8.  The  statutes  which  provide  a 
method  of  enforcing  the  debts  of 
a  decedent  against  his  heirs  and 
devisees  and  acrainst  his  real  estate 
(2  R.  S.  450,  457,  Code  of  Civil 
Pro.  §S  1837  et  seq,),  do  not  apply 
to  such  a  case.  Id, 

4.  It  seems  that  whatever  liability 
arose  under  those  statutes  rested 
upon  the  four  devisees  named  in 
the  will  of  N.,  and  on  the  death  of 
one  of  them  his  share  of  thai  liabil- 
ity devolved  upon  his  personal 
representatives,  not  upon  his  de- 
visee Id. 

6.  It  seems  that  the  debts  of  a  de- 
cedent can  be  ordered  to  be  paid 
out  of  his  real  estate  or  by  his  heirs 
or  devisees  only  in  the  manner 
provided  by  saia  statutes.  Dur- 
ing three  years  after  his  death  the 
real  estate  left  by  him  cannot  be 
80  aliened  by  heirs  or  devisees  as 
to  defeat  the  claims  of  creditors 
thereon  (3  R.  8.  100  H  seq..  Code 
of  Civil  Pro.  §8  2749  et  seq).  After 
tnat  time  those  claims  cease  to  be 
a  lien  or  charge  in  any  sense  upon 
the  real  estate,  ])ut  may  be  en- 
forced in  the  manner  provided 
against  the  heirs  and  devisees.  Id. 

6.  In  an  action  previously  brought 
by  one  of  the  devisees  against  the 
three  others  an  accounting  was 
had,  the  final  judgment  fixed  the 
sum  each  had  received  from  the 
estate,  and  it  was  adjudged  that 
each  was  indebted  to  the  estate  in 
the  amount  so  received,  *'  contin- 
gent on  the  rights  of  the  creditors 

SicKLJfis  — Vol,  l^i. 


of  such  estate  and  the  fulura  ad- 
justment and  settlement  of  the  in* 
terests  of  all  parlies."  The  referee 
herein  took  proof  of  the  amounts 
BO  received  and  treated  them  as 
payments  to  the  parties  respect- 
ively, charging  them  with  interest 
thereon  and  divided  the  fund  so 
as  to  make  each  share,  including 
what  had  been  so  previously  re- 
ceived, equal.  EM^  error;  that 
whatever  equitable  lien  there  may 
have  been  as  against  either  of  the 
original  devisees  in  favor  of  the 
others,  it  did  not  absolutely  attach 
to  the  real  estate  or  follow  it  in 
the  hands  of  one  holding  under 
him  as  devisee,  heir  or  grantee; 
nor  was  it  made  a  lien  by  the 
former  judgment.  Id. 


DISCHARGE. 

1.  The  provisions  of  the  Code  of 
Civil  Procedure  (§  lll,as  amended 
by  chap.  673,  Laws  of  188o),  lim- 
iting the  time  of  imprisonment 
"upon  any  execution  or  other 
mandate  against  the  person,"  re- 
fers only  to  a  final  process  or 
mandate  after  an  aa judication 
fixing  the  amount  due;  it  does 
not  include  orders  of  arrest  issued 
at  the  time  of  the  commencement 
of  an  action  or  before  any  recov- 
ery.    Levy  V.  Salomon.  529 

2.  Where,  therefore,  in  an  action 
to  recover  personal  property,  de- 
fendant was  imprisoned  untler  an 
order  of  arrest,  issued  on  the 
ground  that  he  had  concealed  a 
portion  of  the  property,  and  after 
he  had  been  imprisoned  six 
months,  but  before  the  trial  of  the 
action  or  any  judgment  therein, 
on  his  motion,  he  was  discharged 
from  arrest  on  the  sole  ground 
that  he  was  entitled  to  his  dis- 
charge under  said  provision. 
Held,  that  the  discharge  was  im- 
properly granted.  Id, 

3.  Also  held^  that  the  order  of  dis- 
charge was  appealable,  as  it  de- 
prived plaintiffs  of  a  remedy 
they  were  entitled  to  retain  until 
the'  prisoner  was  discharged  ac- 
cording to  law.  Id. 
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DISTRICT  COURT  (N.  T.  CITY). 

1.  A  District  Court  of  the  city  of 
New  York  has  no  authority  to 
order  the  removal  of  an  action  for 
claim  and  delivery  of  personal 
property  from  that  court  into  the 
Court  of  Common  Pleas,  under 
such  an  order  the  latter  court 
acquires  no  jurisdiction,  and  can 
render  no  valid  judgment  therein 
Jdittnacht  y.  Keuermann,  401 

2.  The  provision  of  the  act  of  1857. 
in  reference  to  the  District  Courts 
(§  3,  chap.  344,  Laws  of  1857). 
authorizing  the  removal  of  actions 
to  the  Common  Pleas  in  certain 
cases  is  not  applicable  to  the  pro- 
vision of  the  act  of  1802  (§  17, 
chap.  484,  Laws  of  1862),  con- 
ferring jurisdiction  upon  District 
Courts  to  determine  actions  for 
claim  and  delivery.  Id 

8.  J.  plaintiff's  assignor  com- 
menced an  action  for  claim  and  de- 
livery in  a  District  Court.  After 
issue  joined  the  defendant  therein 
commenced  proceedings  to  re- 
move the  action  into  the  Court  of 
Common  Pleas.  For  that  pur- 
pose he  filed  an  uudertaking, 
which,  after  reciting  the  com- 
mencement of  the  action,  the 
joinder  of  issue,  the  application 
to  remove,  etc ,  contained  a  con- 
dition on  the  part  of  the  obligors 
by  which,  in  consideration  of  the 
premises  and  of  one  dollar  to 
them  paid,  they  agreed  to  pay  to 
the  plaintiff  "the  amount  of  any 
judgment  that  may  be  awarded 
against  the  defendant  by  said 
Court  of  Common  Pleas  "  in  said 
action.  The  District  Court  there- 
upon, and  on  the  ex  parte  appli- 
cation of  said  defendants,  made 
an  order  assuming  to  remove  the 
case  into  the  Common  Pleas. 
J.  caused  the  action  to  be  placed 
on  the  calendar  of  that  court  at 
a  trial  term,  took  a  default  and 
entered  judgment  upon  the  in- 
quest for  a  return  oi  the  prop- 
erty, or  in  case  that  could  not  be 
had  for  its  value  as  assessed.  No 
appearance  was  in  any  way  made 
by  said  defendant  in  the  Common 
Pleas.  Held,  that  an  action  upon 
the  undertaking  was  not  main- 
tainable; that  it  was  not  executed 


under  any  statutory  authority; 
and  could  not  be  upheld  as  a  valid 
instrument  at  common  law  as 
there  was  no  consideration  to  sus- 
tain it,  that,  under  the  circtun- 
stances,  the  admission  of  the  re- 
ceipt of  one  dollar  raised  no  infer- 
ence that  it  was  paid  by  J. ;  that, 
assuming  the  undertaking  was 
given  on  a  sufficient  consideration, 
no  breach  was  shown,  as  there  was 
no  valid  judgment  rendered  by 
the  Court  of  Common  Pleas,      Id. 

4  Also  Iield,  that  defendants  were 
not  estopped  from  raising  the 
questions  as  to  the  invalidity  of 
the  undertaking  by  the  fact  that 
they  had  not  raised  them  in  the 
answer,  as  they  appeared  upon 
the  face  of  the  complaint,  nor 
were  they  estopped  from  disputing 
the  jurisdiction  of  the  Court  of 
Common  Pleas  by  the  recitals  m 
the  undertaking.  Id. 


DIVORCE. 

Efeet  of  foreign  judgment  of 

divorce  gimng  to  motJier  custody  of 
children  in  liabeaa  corpiu  proceedings 
instituted  by  her  here. 

See  People  ex  reL  v.  Allen.    (Mem). 

628 


DOWER 

1.  A  wife  has  no  estate  in  the  lands 
'  of  her  husband  during  his  life 

which  she  can  convey  ;  her  in- 
choate right  of  dower  fs  but  a  con- 
tingent claim,  incapable  of  transrer 
by  grant  or  conveyance,  hut  sus 
ceptible  only,  during  its  inchoate 
state,  of  extinguishment.  Witt- 
liaus  V.  Schack.  333 

2.  Such  an  extinguishment  can 
only  be  effected  by  a  proper  con- 
veyance to  the  grantee  of  the 
husband.  Id. 

3.  Where,  therefore,  the  wife  joins 
with  her  husband  in  a  deed  of  his 
lands,  this  does  not  constitute  her 
a  grantor  of  the  premises,  or  vest 
m  the  grantee  any  neater  or  other 
estate  than  such  as  he  derives  from 
the  conveyance  of  Ihe  husband.  Id, 
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4.  Accordingly  held,  In  an  action  by  1 
a  widow,  who  had  joined  her  hus- 
band in  a  deed  of  his  real  estate.  | 
brought  against  the  grantee  to 
amend  the  deed  on  the  ground  of 
fraud,  so  far  as  it  affected  her 
right  of  dower,  that  defendant  de- 
rived his  title  **  through,  from  and 
under,"  the  husband  within  the 
meaning  of  section  829  of  the 
Code  of  Civil  Procedure;  and  that 
plaintiff  was  not  a  competent  wit- 
ness as  to  personal  transactions, 
with  the  decedent.  Id, 

6.  The  authorities  upon  the  subject 
of  the  nature  and  characteristics 
of  dower  right  collated.  Id. 


EASEMENTS. 

Grant  from  Stateby  actcfuipter 

86,  Laws  of  1873,  to  aty  of  New  York 
ofriglU  to  buUd  and  maintain  wharves, 
etc. ,  carried  with  it  an  easement  for 
approach  of  vessels  to  the  wharves  over 
land  under  water  in  front  thereof, 
which  easement  the  State  could  not  take 
away  withoiU  compensation. 

See  Williams  v.  Mayor,  etc.        419 


EJECTMENT 

1.  One  claiming  under  a  convey- 
ance, in  form  a  deed,  but  in  fact 
given  as  a  mortgage,  cannot  main- 
tain ejectment  against  the  grantor 
or  any  other  person.  Shattuck  v. 
Bascom.  89 

2.  The  will  of  B  ,  after  various  de- 
vises and  bequests,  which  disposed 
of  but  a  small  portion  of  his  prop- 
erty, directed  that  his  residuary 
estate,  most  of  which  was  person- 
alty, be  divided  into  two  parts, 
one  of  said  parts  **  to  be  paid  ''  to 
a  religious  corporation,  the  other 
to  a  college  named.  Then  fol 
lowed  a  clause  giving  to  his  ex- 
ecutoi-s  all  of  his  real  and  personal 
property,  not  specifically  devised 
and  bequeathed,  in  trust,  **  for  the 
payment  of  the  bequests  and  lega- 
cies.** and  for  the  purpose  of 
executing  the  trusts,  he  authorized 
them  to  sell  and  convert  the  estate, 
real  and  personal,  into  cash.  In 
'an  action  of  ejectment  to  recover 


iwssession  of  certain  real  estate, 
of  which  the  testator  died,  seized, 
?ield,  that  the  trustees  took  no  title 
to  the  land  under  the  will;  but 
that  it  descended  to  the  heirs  of 
the  testator:  that  no  trust  was  cre- 
ated thereby  "  to  sell,  mortgage  or 
lease  lands,  for  the  benefit  of  lega- 
tees or  for  the  purpose  of  satisfy 
ing  any  charge  thereon  •'  (1  R  8. 
728,  §  55,  sub.  2),  as  there  are  no 
imperative  directions  to  sell  the 
lands,  and  the  purposes  of  the 
will  did  not  require  it;  also,  that 
under  the  statute  of  uses  and 
trusts,  in  case  of  such  a  trust,  no 
estate  in  the  land  vests  in  the  trus- 
tees unless  they  are  authorized  to 
receive  the  rents  and  profits.  (1 
R  S.  729,  §  56.)  ChamMrlatn  v 
Taylor  185 

8.  This  action  was  brought  by  the 
grantee  of  the  executors  under 
the  provision  of  the  I'ode  of  Civil 
Procedure  (§  1507),  which  author- 
izes a  grantee,  whose  deed  is  void 
because  of  adverse  possession  at 
the  time  of  its  execution,  to  main-^ 
tain  an  action  of  ejectment  in  the 
name  of  the  grantor.  Held,  that 
the  intent  of  the  provision  is  co 
enable  the  grantee  to  avail  himself 
of  a  title  which  overreached  the 
right  of  the  adverse  possessor, 
that  the  action  could  only  be  based 
upon  a  valid  title  in  the  grantor, 
that,  as  the  grantors  here  had  no 
such  title,  they  stand  as  plaintiffs 
in  the  case,  precisely  as  though  no 
conveyance  had  been  made;  and 
so,  that  the  action  was  not  main- 
tainable Id, 

4.  The  widowed  mother  of  an  in- 
fant who  owns  real  estate,  as 
general  guardian  of  the  infant, 
"with  the  rights,  powers  and 
duties  of  a  guardian  in  socage*' 
(1  R.  S.  718.  §  5).  has  the  right  to 
the  possession  of  said  real  estate. 
In  re  Mines.  500 

5.  This  right  carries  with  it  a  cor 
responding  duty  to  obtain  such 
possession;  and  il  wrongfully 
withheld,  to  bring  suit  for  tluit 
purpose.  Ids 

6.  The  widow,  therefore^  has  the 
right  to  employ  counsel  to  bring 
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ejectment  and  to  maKe  a  contract 
with  him  for  his  compensation. 

Id. 

EMINENT  DOMAIN. 

Grant  from  State  by  act  chap- 
ter 8G,  Laics  of  I8I0,  to  city  of  New 
York  of  riyht  to  build  and  nutintain 
V)?uirFei*,  etc.,  aimed  with  it  an  ease- 
ment for  approa^li  of  vessels  to  t/ie 
toliafves  over  lands  under  water  in 
front  thereof  whicfi  easement  Vie 
State  could  not  take  away  wiOiout 
compensation^ 

See  Wlihams  v  Mayor,  etc,        419 


EQUITY. 

1.  While  firm  creditors  are  entitled 
to  a  preference  over  creditors  of 
tiic  individual  members  of  the  firm 
in  Ihe  payment  of  their  debts  out 
of  the  assets  of  the  firm  in  course 
ot  liquidation^  their  equity  is  not 
held  or  enforceable  in  their  own 
right,  but  is  a  derivative  one,  prac 
tically  »i  subrogation  to  the  equity 
of  each  individual  i^artner  to  have 
the  firm  assetj  applied  primarily 
to  the  payment  of  its  debis;  and 
wbere  nc  such  equity  exists  in 
favoi  of  any  member  of  the  firm, 
the  firm  creditors  have  none, 
Saunders  v  BeiUy  12 

2  T  died  in  1841  seized  of  eight  lots 
in  the  city  of  W. ,  which,  by  his 
will,  he  devised  to  his  wife  for 
life,  remainder  to  his  children, 
all  of  whom  were  infants.  The 
wife  was  appointed  executrix  and 
guardian  of  the  children.  The 
executrix  and  executor  were  au- 
thorized to  '*  sell  the  whole  or  any 
part  of  his  real  estate  when  they 
may  deem  it  best  for  those  inter- 
ested therein  *  *  *  and  invest 
the  proceeds  in  bonds  and  mort- 
gages or  other  securities  as  they 
may  believe  best  "  The  widow 
iutermarriiid  with  E.,  who  made 
considerable  improvements  upon 
the  property  He  also,  at  the  re 
quest  of  the  executors,  advanced 
the  money  to  pay  heavy  assess- 
ments thereon  for  municipal  im 
provements  In  1853  the  executors 
sold  and  conveyed  two  ot  the  lots, 
wliich  were   vacant   and   unim- 


proved, to  8  for  |1,000  aad  a 
release  by  £.  of  the  advances  so 
made  by  him,  the  price  paid  being 
more  tlian  the  value  of  the  lots. 
b.  erected  buildings  on  Raid  loto 
and  in  1857  conveyed  them  to  E., 
who  put  his  deed  on  record,  and 
thereafter,  with  the  knowledge 
and  acquiescence  of  the  life  ten- 
ants, claimed  to  own  the  property 
and  made  valuable  improvements 
thereon.  In  an  action  brought  by 
the  children  of  T  in  1881,  after 
the  death  of  the  life  tenant,  and 
more  than  twenty  years  after  all 
the  remaindermen  became  of  age, 
to  vacate  and  annul  the  deed  to  8. 
and  all  subsequent  conveyances, 
and  to  have  the  two  lots,  with  the 
improvements,  adjudged  to  be  the 
property  of  plaint iils,  etc  Held, 
that,  conceding  the  deed  to  S.  to 
have  been  invalid  (as  to  which 
qucBre),  the  relief  sought  should 
only  be  allowed  on  condition  that 
the  plaintiffs  reimburse  to  R  the 
original  price  paid  by  S.,  and  also 
all  such  sums  as  were  expended 
by  S.  and  E  in  improvements,  so 
far  aa  th?y  have  increased  the 
value  of  the  premises ;  and,  in  case 
E.  i.7  charged  with  the  rents  re- 
ceived smcc  the  death  of  the  life 
tenant,  he  should  also  be  allowed 
interest  on  the  amount  payable  to 
him.     Thomas  v.  Evans.  601 

3.  Where  a  person  in  peaceable  pos- 
session under  claim  of  lawful  title, 
but  really  under  a  defective  title, 
has  in  good  faith  made  permanent 
improvements,  the  true  owner  who 
seeks  the  aid  of  equity  to  establish 
his  title  will  be  compelled  to  re- 
imburse the  occupant  for  his 
expenditures.  id 

Equity  wtU  net)er  premime  a 

conversion  of  %  testatof^j  real  csiaie 
into  personalty  unless  necessary  to 
accompHsJt  lawful  purposes  expressed 
tn  the  will. 

See  Chamberlain  v.  Taylor,     185. 

Equitable    conversion    when 

authority  given  to  executors  to  sell 
real  estate,  does  not  work  an  eqtUtabU 
conversion. 

See  Chamberlain  v   Taylor        185 

In  action  to  reform  eontraet 

on  ground  of  mistake^  plMntijf,  of^ 
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fading  to  nhow  inittake,  not  entitled 
to  a  judicial  construction  of  the  eon 
tract  as  tt  tt ;  thitt  is  a  legal  question 
to  he  determineff  in  action  at  law 
See  0.  Co.  V.  D  P   T  Co        668 


ESTOPPEL. 

Defendant  executed  a  quit-claim 
deed  of  certain  lands  to  C  ;  the 
deed  was,  in  fact,  given  as  a 
mortgage.  C,  commenced  an  ac- 
tion against  S.,  who  claimed  title 
to  the  land  under  a  comptroller's 
deed  on  sale  for  taxes  to  set  aside 
said  deed  as  a  cloud  on  title.  That 
action  resulted  in  a  judgment  for 
the  defendant  therem.  C.  there- 
upon reconveyed  to  S.  In  an 
action  brought  b^  plaintiffs^  who 
claimed  as  the  heirs  of  S., wherein 
the  question  was  as  to  the  title  to 
the  lands,  Tield^  that  the  defendant 
did  not  in  any  sense  take  title 
from  C,  and  was  not  estopped  by 
the  jud^ent  against  him.  Skat- 
tuck  V.  iascom.  89 


EVIDENCE. 

1.  In  an  action  b}*^  a  broker  to  re- 
cover his  compensation  in  effect- 
ing a  sale,  where  the  fact  of  the 
employment  is  put  in  issue,  evi- 
dence is  not  competent  on  the 
part  of  detendant  that  he  em- 
ployed and  paid  another  broker. 
Jarvis  v  Sclioefer  289 

2.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  a 
personal  injury,  declarations  of 
the  party  injured,  made  some  time 
after  the  injury,  simply  to  the 
effect  that  he  is  suffering  pain, 
when  not  made  to  a  physician  for 
the  purpose  of  professional  attend 
ance.  arc  not  competent  as  evi- 
dence. Roche  v.  B.  C  &  N,  B. 
R  Co.  294 

8.  So  also,  held,  where  at  the  time 
of  making  the  declarations  the 
plaintiff  showed  her  arm,  which 
had  received  ihe  injury,  and  it 
was  swollen  and  red.  Id. 

4  It  seems  that  the  rule  is  different 


as  to  groans,  screams  or  exclama- 
tions indicatiYe  of  pain  Id. 

6  Plaintiff,  upon  the  trial  of  an 
action  upon  a  bond  of  indemnity 
^ven  to  him  as  sheriff,  produced 
in  evidence  the  judgment-roll  in 
an  action  against  him  for  the  con- 
version of  the  property.  The 
complaint  therein  alleged  a  wrong- 
ful taking,  and  the  refusal  of  the 
sheriff  to  deliver  up  the  property 
on  demand,  the  sheriff  justified 
under  the  attachment  Defend- 
ants were  allowed  to  prove,  by 
parol,  that  said  action  was  decided 
against  the  sheriff,  not  for  the 
original  taking,  but  on  the  ground 
that  he  became  liable  for  a  con- 
version on  his  refusal  to  surrender 
the  property,  on  demand  made 
after  the  attachment  was  vacated. 
Held,  no  error;  and  that  such 
ground  of  recovery  was  properly 
within  the  issues  raised  by  the 
pleadings  in  that  action.  Boice  v. 
Wilkins.  323 

6.  Where  it  does  not  appear  from 
the  record,  what  was  the  precise 
ground  upon  which  a  judgment 
was  rendered,  parol  evidence 
thereof  may  be  given,  provided 
such  ground  was  within  the  issues 
in  the  case.  Id. 

7.  In  an  action  by  a  widow,  who 
had  joined  with  her  husband  in 
a  deed  of  his  real  estate,  brought 
against  the  grantee  to  amend  the 
deed  on  the  ground  of  fraud,  so  far 
as  it  affected  her  right  of  dower, 
held,  that  defendant  derived  his 
title  *'  through,  from  and  under," 
the  husband  within  the  meaning 
of  section  829  of  the  Code  of  C/ivil 
Procedure;  and  that  plaintiff  was 
not  a  competent  witness  as  to  per- 
sonal transactions  with  the  deced- 
ent,    Witthaus  V.  Schack.  333 

8.  While  mere  inadequacy  of  price 
unaccompanied  by  fraud,  is  not  a 
ground  for  rescmdintj  an  executed 
contract,  evidence  of  such  inade- 
quacy is  competent  on  the  ques- 
tion of  fraua.  Diffendarfer  v, 
Dicks.  44.> 

9.  In  an  action  by  a  residuary  lega- 
tee to  set  aside,  on  the  ground  of 
fraud,  an  assignment  made  by  an 
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administrator,  with  the  will  an- 
nexed, of  a  claim  in  favor  of  the 
estate  against  another  estate,  the 
court  excluded  evidence  offered 
hy  plaintiff  to  show  that  the  debtor 
estate  was  solvent,  and  also  evi- 
dence as  to  what  the  books  of  the 
two  decedents  showed  was  the 
amount  of  the  unpaid  account, 
i.  tf.,  that  it  was  over  $5,000,  it 
having  been  sold  for  $278.  Held, 
error.  Jd. 

10.  A  conclusion  reached  by  a  ju- 
dicial oflicer  upon  ex  parte  affida- 
vits, to  the  effect  that  they  contain 
sufficient  evidence  to  prove  an 
indebtedness  from  one  party  to 
another,  and  the  perpetration  of 
frauds  on  the  part  of  the  debtor, 
in  incurring  it,  is  not  competent 
evidence  in  an  action  between 
third  parties  to  establish  either  the 
indebtedness  or  the  frauds.  Book- 
man V.  Stegman.  621 

11.  While  a  party  may  be  examined 
as  to  his  own  intentions  and  mo- 
tives where  a  question  of  fraudu- 
lent intent  on  his  part  is  in  issue, 
it  is  not  competent  for  him  to  tes- 
tify as  to  the  motives  or  intent  of 
anotlier  party.  M,  &  T.  B'k  v. 
Koch.  630 

12.  The  question  as  to  whether  prop- 
erty carried  upon  the  deck  of  a 
canal  boat  is  properly  covered  so 
as  to  protect  it  from  rain,  is  not 
properly  a  subject  of  expert  testi- 
mony; the  facts  should  be  pre- 
sented to  the  jury  and  the  question 
left  to  them  for  determination. 
Sehioinger  v.  Raymond.  048 

Of  ulterior  consequences  which 

may  ensue  or  be  appreJiended  from  an 
injury^  when  incompetent. 

See  Tf'zer  v.  N.  T.  C.  R  R.  Co. 
{Mem.)  617 

^F'^e/^,  in  action  on  policy  of 

fire  insura/ice  on  stock  of  goods,  in- 
ventory taken  som>e  time  before  fire, 
and  footings  of  an  inventory  destroyed 
by  the  fire,  proper  as  evidence. 

See  Ellsworth  v.  A.  Ins.  Co.      634 


EXCEPTIONS. 

1.  The  general  Term  has  power  to 
set  aside  a  verdict  ae  contran''  to 


evidence,  but  this  court  can  con- 
sider no  objection  which  is  not 
based  upon  some  exception  taken 
on  the  trial.  Schwinger  v.  Ray- 
mond.  gIb 

2.  Where,  therefore,  there  was  no 
motion  for  a  nonsuit,  or  for  the 
direction  of  a  verdict,  and  no  ex- 
ception which  presents  the  ques- 
tion as  to  whether  there  was  suf- 
ficient evidence  to  sustain  the 
verdict,  however  unjust  the  ver- 
dict may  be  on  the  facts  appear- 
ing in  the  case,  this  court  is 
powerless  to  give  any  relief.      Id, 


EXECUTION. 

1.  After  the  recovery  of  a  judgment 
in  an  action  in  which  an  attach- 
ment had  been  issued,  and  after 
the  issuing  of  an  execution,  the 
judgment  creditors  brought  an 
action  to  set  aside  a  conveyance  of 
real  estate  made  by  the  judgment 
debtor  and  for  other  relief.  The 
judgment  in  that  action  directed 
a  sale  of  the  real  estate  in  satis- 
faction of  the  amount  remaining 
unpaid  on  plaintiff's  original  judg- 
ment, which  judgment  was  de- 
clared to  be  a  lien  superior  to  th« 
claim  of  the  grantee,  and  of 
another  defendant  in  whose  favor 
the  judgment  creditor  had  con- 
fessed a  judgment.  Sale  was 
made  in  accordance  with  such 
direction  and  the  property  was 
bid  off  for  the  benetit  of  plaintiff 
and  other  judgment  creditors,  for  a 
sum  sufficient  to  satisfy  plaintiff's 
judgment.  The  execution  and 
attachment  were  thereupon  re- 
turned satisfied  and  the  original 
judgment  discharged  of  record. 
The  judgment  in  the  second  ac- 
tion was  thereafter  reversed  on 
appeal  and  a  new  trial  ordered; 
restitution  of  the  land  sold  and  of 
the  value  of  the  rents  and  profits 
while  the  purchasers  had  posses 
sion  was  also  ordered.  Restitu- 
tion was  made  of  the  land  but  not 
of  the  rents  and  profits.  On  mo- 
tion the  attachment  and  execution 
in  the  first  action,  with  the  returns 
thereto,  were  ordered  by  the 
Supreme  Court  to  be  taken  from, 
the  files    in    the    county  clerk's 
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office  and  deliyered  to  the  sheriff 
and  the  said  returns  and  the  record 
of  satisfaction  of  the  judgment  to 
be  canceled.  On  appeal,  held, 
that  plaintiff  was  entitled  to  the 
relief  sought;  that  so  far  as  the 
judgment  creditor  was  concerned 
the  objection  that  the  rents  and 
profits  had  not  been  restored  was 
not  available,  and  as  to  the  other 
defendants,  a  new  trial  having 
been  ordered,  plaintiff  was  entitled 
to  be  restored  to  the  position  held 
at  the  time  of  the  first  trial;  that 
the  sale  was  not  the  ordinary  one 
under  an  execution,  i.  e.,  of  the 
debtor's  right,  title  and  interest  in 
the  real  estate,  but  was,  under  the 
judgment  in  the  second  action,  of 
the  real  estate  itself,  discharged 
of  all  claims  of  the  grantee,  the 
judgment  creditor  and  of  the 
other  creditors,  and  as  that  judg- 
ment was  reversed  and  the  prop- 
erty restored,  the  original  attach- 
ment and  execution  were  neces- 
sarily revived.  Wallace  v,  Ber- 
dell.  7 

5.  Where  judgment  is  recovered 
against  all  the  members  of  a  firm 
upon  joint  obligation,  not  an  in- 
debtedness of  the  firm,  the  firm 
property  may  be  levied  upon  and 
sold  on  execution  issued  on  the 
judgment;  and  after  such  sale  no 
rights,  legal  or  equitable,  in  such 
property  are  left  to  the  firm  credit- 
ors, but  tlie  purchaser  acquiresfull 
title  although  the  firm  be  insolvent. 
Saunders  v.  lieiUy.  12 

A  Plaintiff  recovered  a  judgment 
against  the  members  of  the  firm 
of  T.  &  1. ,  upon  a  firm  debt,  upon 
which  execution  was  issued  to  the 
sheriff.  The  defendants  in  that 
action  were  also  copartners  with 
others  in  the  firm  of  T.  A.  &  Co. 
After  the  delivery  of  the  execution 
to  the  sheriff  another  execution 
against  the  members  of  the  latter 
firm,  issued  on  a  judgment  re- 
covered for  a  firm  debt,  was  de- 
livered to  the  sheriff,  who,  by  vir- 
tue of  both  executions,  levied  upon 
property  of  the  firm  of  T.  &  I. 
Plaintiff  had  at  the  time  other 
claims  against  T.  &  I.,  not  then  in 
judgment.  They  notified  the 
Bheriff,  that,  as  creditors  of  the 
firm,  they  claimed  the  application 


of  its  property  to  the  payment  of 
its  debts  and  forbade  any  sale  of 
the  property  on  the  execution 
against  T.  A.  &  Co.  The  sheriff, 
however,  after  selling  sufficient  of 
the  property,  levied  on  to  satisfy 
the  execution  against  T.  &  I. ,  pro- 
ceeded to  sell  the  residue  on  the 
other  execution,  announcing  that 
he  sold  the  right,  title  and  interest 
of  T.  &  I.,  or  either  of  them,  in  the 
property.  Plaintiff  subsequently 
recovered  another  judgment,  upon 
a  firm  debt,  against  T.  &  1 . ;  execu- 
tion whereon  was  issued  to  the 
sheriff  and  returned  by  him  un- 
satisfied. In  an  action  against  the 
sheriff  for  a  false  return,  it  ap- 
peared that  property  sold  on  the 
execution  against  the  members  of 
the  firm  of  T.  A.  &  Co.,  sufficient 
to  satisfy  the  last  execution,  was 
still  accessible  to  the  sheriff.  Held, 
that  defendant  was  authorized  in 
making  the  levy  and  selling  under 
the  execution  against  T.  A.  &  Co. 
(Code  of  Civil  Pro.  ^  1369);  that 
T.  &  1.  were,  as  between  them- 
selves, jointly  liable  for  the  debts 
of  T.  A.  &  Co.,  and  .so  neither 
could  complain  that  their  joint 
property  had  been  taken,  and  there- 
fore no  equity  existed  in  favor  of 
the  creditors  of  their  firm ;  that  it 
was  not  material  that  the  sheriff 
sold  the  right,  title  and  interest  of 
T.  &  I.,  or  either  of  them;  that  he 
thereby  .sold  and  gave  good  title  to 
the  whole  interest  and  had  no  right 
to  seize  and  sell  again  any  portion 
of  the  property  on  plain Hff's  exe- 
cution ;  and,  therefore,  his  retnrn 
was  not  false.  Id. 

4.  The  issuing  of  an  execution,  with- 
out directions  as  to  how  it  is  to  be 
enforced, implies  only  aulhoriiy  to 
do  a  lawful  act  in  pursuance  or  its 
command.     Bawe  v.  WUkitis.     322 

See  SUPPLKMBNTARY  PROCEEDINGS. 


EXECUTORS    AKD    ADMINIS- 
TRATORS. 

1.  The  action  was  brought  by 
plaintiff  as  executor;  the  judg- 
ment gave  defendants  costs  and 
directed  execution  therefor.  Held, 
that    the   judgment  was    pmper 
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(Code  of  Civil  Pro*  §  8246),  except 
the  provision  for  execution;  that 
the  judgment  could  be  enforced 
by  execution  only  when  allowed 
by  the  surrogate  (Code  of  Civil 
Pro.  §§  1825,  1826);  but  that  the 
informality  should  have  been  cor- 
rected by  motion,  not  upon  appeal 
from  the  judgment.  Syms  v. 
Mayor,  etc.  153 

2.  The  provision  of  the  Code  of 
Civil  Procedure  (§  1814),  declaring 
that  an  action  by  an  executor  or 
administrator  "upon  a  cause  of 
action  belonging  to  him  in  his 
representative  capacity,*'  must  bo 
brought  by  him  in  that  capacity, 
includes  only  sucli  causes  of  ac- 
tion as  accrued  during  the  life- 
time of  the  decedent,  or  are 
founded  upon  a  contract  made  by 
him.     Buckland  v.  Gallup,       453 

8.  An  action  upon  a  demand  accru- 
ing to  the  personal  representative, 
through  a  disposition  of  the  funds 
or  property  of  the  estate  after  the 
decease  of  the  testator  or  intestate, 
may  be  brought  by  him  in  his 
individual  capacity.  Id. 

4.  Where  an  action  might  have  been 
so  brought,  the  plaintiff  if  he  fails 
therein  is  liable  individually  for 
costs,  although  he  sues  in  his 
representative  capacity.  Id. 

5.  The  will  of  B.  gave  all  his  prop- 
erty to  M.,  his  wife,  and  appointed 
her  his  executrix.  She  received 
letters,  sold  the  real  estate  and 
invested  a  portion  of  the  proceeds, 
taking  a  note  and  bond  and  mort  • 
gage,  payable  to  her  individually, 
which  came  into  the  hands  of 
defendant.  After  the  death  of 
M.,  plaintiff  was  appointed  ad- 
ministrator de  boms  non,  with  the 
will  annexed  of  B.  In  an  action 
for  the  alleged  conversion  of  said 
securities  plaintiff  was  defeated. 
Held,  that  he  was  properly  charged, 
individually,  with  costs.  Id, 

6.  The  executors  of  N.  having 
brought  an  action  to  set  aside 
certain  conveyances  and  transfers 
of  property  made  by  their  testa- 
tor, made  a  contract  with M., their 

*  attorney  therein,  by  which  they 
agreed  to  give  him,  as  a  compen- 


sation for  his  Bervices  in  additioit 
to  costs,  one-half  of  any  recovery, 
and  to  give  effect  to  the  agree- 
ment assigned  one-half  of  aiur 
recovery.  An  assignee  of  M. 
claimed  a  lien  upon  the  fund  in 
the  hands  of  a  referee  appointed 
in  a  partition  suit  to  sell  lands 
of  which  N.  died  seized,  by- 
virtue  of  that  agreement.  Meld, 
that  the  executors  had  no  power 
to  make  the  agreement  and  created 
no  lien  thereby  upon  the  estate; 
that  even  if  there  was  a  valid 
claim  under  the  agreement  the 
owner  could  not,  as  matter  of 
right,  have  it  enforced  in  this 
action.     Piatt  y.  PlaU.  488. 

7.  The  presumption  from  a  surro- 
gate's decree  judicially  settling  the 
accounts  of  an  executor,  where 
all  the  parties  interested  have 
been  cited,  is  that  the  account 
was  correct  and  that  the  executor 
has  accounted  for  all  the  property 
that  came  into  his  hands  as  sucIl 
In  re  Soutter.  514 

8.  A  further  accounting  should  not 
be  ordered  unless  it  be  made  to 
appear  clearly  that  there  are  other 
matters  not  embraced  in  the 
formeraccount  for  which  he  is  re- 
sponsible and  has  not  accounted. 

Id, 

9.  After  the  accounts  of  T.  as  exe- 
cutor of  the  will  of  R.  had  beea 
judicially  settled,  an  application 
was  made  by  a  legatee  to  compel 
T.  to  make  a  further  account.  It 
was  not  claimed  that  T.  had  not 
accounted  for  everything  which, 
came  to  him  as  siich  executor, 
but  the  facts  relied  on  concerned 
the  estate  of  J.  in  which  R  had 
an  interest.  These  facts  were,  in 
substance,  that  T.  and  W.  one  of 
the  executors  of  the  will  of  J.  were 
copartners  doinj?  a  banking  busi- 
ness under  the  firm  name  of  8.  & 
Co.,  and  after  the  death  of  J.  his 
executors  placed  a  large  amount 
of  the  assets  of  the  estate  in  the 
hands  of  said  firm,  which  failed 
owing  the  estate  a  large  sum.  The 
petitioner  sought  to  compel  T.  to 
render  an  account  in  reference  to 
the  assets  of  the  estate  of  J.  which 
came  to  his  firm.  Held,  that  th» 
application  was  properly  denied,. 
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as  said  assets  did  not  come  to  T. 
or  under  his  control  as  executor, 
and  it  did  not  appear  that  any 
part  of  them  was  set  aside  or 
appropriated  as  the  portion  of  R. 
under  the  will  of  J. ;  that  such 
assets  remained  subject  to  the  con- 
trol of  the  executors  of  J.,  and 
to  them  only  the  firm  was  bound 
to  account ;  that  if  any  share  be- 
longs to  ihe  estate  of  R.  it  must 
come  through  said  executors;  that 
T.  could  not  be  held  liable  as  exe- 
cutor of  R.  for  those  assets  until 
they  came  into  his  hands  as  such 
executor.  Id. 

10.  It  seems  the  proper  remedy  of 
the  petitioner  is  to  have  an  ad- 
ministrator ds  bonis  non,  with  the 
will  annexed  of  the  estate  of  R. 
appointed,  who  can  then  call  the 
executors  of  J.  to  an  account  and 
compel  payment  by  them  of  what- 
ever may  still  be  clue  under  his 
will  to  the  estate  of  R  .and  if  it 
shall  appear  that  said  estate  has 
been  damaged  by  the  negligence 
of  T.  he  can  then  be  called  to  an 
account  by  the  administrator  d^ 
bonis  non.  Id. 

11.  T.  died  in  1841  seized  of  eight 
lots  in  the  city  of  W". ,  which,  by 
his  will,  he  devised  to  his  wife  for 
life,  remainder  to  his  children,  all 
of  whom  were  infants,  The  wife 
was  appointed  executrix  and 
guardian  of  the  children.  The 
executrix  and  executor  were  au- 
thorized "  to  sell  the  whole  or  any 
part  of  his  real  estate  when  they 
may  deem  it  best  for  those  inter- 
ested therein  *  *  *  and  invest 
the  proceeds  in  bonds  and  mort- 
gages or  other  securities,  as  they 
may  believe  best."  The  widow 
intei'married  wiih  E.,  who  inade 
considerable  improvements  upon 
the  property.  He  also,  at  the  re- 
quest of  the  executors,  advanced 
Uie  money  to  pay  heavy  assess- 
ments thereon  for  municipal  im- 
provements. In  1853  the  execu- 
tors sold  and  conveyed  two  of  the 
lots,  which  were  vacant  and  un- 
improved, to  S.  for  $1,000  and  a 
release  by  E.  of  the  advances  so 
made  by  him,  the  price  paid  being 
more  than  the  value  of  the  lots. 
8.  erected  buildings  on  said  lots, 
and  in  1857  conveyed  them  to  E. , 
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who  put  his  deed  on  record,  and 
thereafter,  with  the  knowledge 
and  acquiescence  of  the  life  ten- 
ants, claimed  to  own  the  property 
and  made  valuable  improvements 
thereon.  In  an  action  brought  by 
the  children  of  T.  in  1881,  after 
the  death  of  the  life  tenant,  and 
more  than  twenty  years  after  all 
the  remaindermen  became  of  age, 
to  vacate  and  annul  the  deed  to  S. 
and  all  subsequent  conveyances, 
and  to  have  the  two  lots,  witli  the 
improvements,  adjudged  to  be  the 
property  of  plainliiTs.  etc.  Uckly 
that,  concedmg  the  deed  to  S.  to 
have  been  invalid  (as  to  which 
quctre),  the  relief  sought  should 
only  be  allowed  on  condition  that 
the  plaintiffs  reimburse  to  E.  the 
original  price  paid  by  S..  and  also 
all  such  sums  as  weh;  expended 
by  8.  and  E.  in  improvements,  so 
far  as  they  have  increased  the 
value  of  the  premises;  and,  in. 
case  E.  is  charged  with  the  rents 
received  since  the  death  of  the  life 
tenant,  he  should  also  be  allowed 
interest  on  the  amount  payable  to 
him.     TJiomas  v.  Evans  601 

12.  Where  a  person  in  peaceable 
possession  under  claim  of  lawful 
title,  but  really  under  a  defective 
title,  has  in  good  faith  made  per- 
manent improvements,  the  true 
owner  who  seeks  the  aid  of  equity 
to  establish  his  title  will  be  com- 
pelled to  reimburse  the  occupant 
for  his  expenditures.  Id, 


FEES. 

AVhere  the  attorney,  for  the  par- 
ties to  an  action  stipulated  that 
the  compensation  of  the  referee 
therein  should  be  a  sum  specified 
per  day  "for  every  hearing," 
heldy  the  referee  was  not  entitled 
to  charge  for  day.s  on  which  ap- 
pointments for  a  hearing  had  been 
made,  but  no  hearing  was  in  fact 
had,  and  no  meeting  or  appear- 
ance before  the  referee,  the  hear- 
ing having  been  postponed  by 
agreement  of  the  attorneys  made 
prior  to  the  times  fixed  by  the 
referee,  of  which  postponment 
the  referee  had  notice.  MeadY. 
Tucket^man,  657 


rso 
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FORECLOSURE. 

1.  An  Older  of  General  Term  revers- 
ing an  order  of  Special  Term,  which 
confirmed  a  report  of  a  referee 
appointed  to  determine  as  to  con- 
flicting claims  to  surplus  moneys 
arising  on  foreclosure  sale,  and 
ordering  a  new  hearing  before 
another  referee,  is  not  reviewable 
here.  If  the  inquiry  be  consid- 
ered as  a  special  proceeding  under 
the  Code  of  Civil  Procedure,  then 
the  order  of  General  Term  is  not 
final  and  so  not  reviewable  (subd. 
3,  §  190);  if  it  be  regarded  as  an 
inquiry  made  for  the  information 
of  the  court  (Code  of  Civil  Pro. 
§  1015).  then  the  order  is  not  ap- 
peahible,  both  because  it  is  not 
final  and  because  it  is  discretion 
ary.     Mut,  L,  Ins.  Co,  v.  Anthony. 

67 

S.  Unsecured  creditors  of  a  railroad 
corporation  are  not  necessary  or 
proper  parties  to,  and  have  no 
riglit  to  intervene  in,  an  action 
to  foreclose  a  mortgage  upon  its 
property  and  franchises ;  any  ad- 
judication made  therein  against 
the  mortgagor  is  binding  upon 
them.  Ikrritig  v.  K  F,,  L,  K  db 
W.  R  11  Co.  a40 

Z.  Where  at  the  time  of  the  com- 
mencement of  such  an  action  an 
action  was  pending,  brought  by 
the  attorney-general  on  behalf  of 
the  people,  to  dissolve  the  corpo- 
ration on  the  ground  of  insolv- 
ency, in  which  action  a  temporary 
receiver  had  been  appointed,  1i£kl 
that  such  receiver  was  not  a  nec- 
essary party  to  the  foreclosure 
suit.  Id. 

4.  The  People  are  not  in  any  sense 
a  proper  party  to  the  foreclosure 
suit.  Id. 

5.  It  seemSy  however,  the  court  has 
power  in  its  discretion  to  allow 
the  people  or  the  receiver  to  inter- 
vene rn  said  action.  Id. 

6.  The  court  had  power  in  the  action 
brought  by  the  People,  to  permit 
the  foreclosure  action  to  be  com- 
menced, to  appoint  a  receiver 
therein  to  suMtTsede  the  n-ceiver 
appointed  in  ihe  People's  action, 


and  to  transfer  all  his  duties  to 
the  receiver  in  the  foreclosure  suit. 

Id. 

7.  After  the  commencement  of  an 
action  by  the  People  to  dissolve  a 
railroad  corporation,  and  the  ap- 
pointment of  a  temporary  receiver 
therein,  which  action  was  com- 
menced in  1875,  under  the  provis- 
ions of  the  Revised  Statutes,  by 
order  uf  the  court  therein,  the 
holder  of  certain  mortgages  upon 
its  railway  franchises  and  other 
property,  was  permitted  to  fore- 

.  close  said  mortgages.  A  fore- 
closure suit  was  commenced  and 
the  receiver  in  the  former  action 
was  also  appointed  temporary  re- 
ceiver in  this  action.  The  cor- 
poration was  the  owner  of  certain 
stocks  and  bonds,  not  in  terms 
covered  by  the  mortgages.  An 
order  was  made  on  proper  notice 
in  the  foreclosure  suit,  that  the  re- 
ceiver therein  should  hold  and  deal 
with  the  stocks  and  bonds  as  a 
part  of  the  genenil  fund  embraced 
in  the  mortgages;  by  the  judg- 
ment m  said  action  it  was  determ- 
ined that  they  were  subject  to  the 
mortgages  and  liable  to  bo  sold 
with  the  mortgaged  premises,  and 
such  sale  was  directed.  They  were 
so  sold  absolutely,  the  sale  was 
confirmed  t)y  the  court,  and  a  con- 
veyance dirccted,which  was  made. 
Held,  that  the  adjudications  so 
made  absolutely  bound  all  the 
parties  to  the  action,  and  neither 
the  corporation  nor  any  of  its  gen- 
eral creditors  could  be  heard  to 
impeach  in  a  collateral  action 
those  adjudications;  that  the  Su- 
preme Court  having  general  juris- 
diction of  the  parties  and  the  sub- 
ject-matter, it  was  conclusively- to 
be  presumed  that  it  had  sufficient 
facts  before  it  to  authorize  the 
adjudications.  Id, 

8.  The  railroad  corporation  after 
the  commencement  of  the  fore- 
closure action  consented  to  the 
entry  of  judgment  therein.  Heid, 
that  this  did  not  make  the  judg- 
ment one  by  confession,  within 
the  meaning  of  the  provision  of 
the  Hevised  Statutes  <2  R.  8.  469, 
^71),  which  declares  judgments 
confessed  by  a  corjx>ration,  after 
the  filing  of  a  peiiiiou  for  its  dL»- 
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solutioD,  to  be  absolutely  void  as 
against  the  receiver  appointed  on 
such  petition  and  as  against  the 
creditors  of  the  corporation;  that 
the  confession  of  judgment  so 
prohibited  is  one  made  by  the 
coiporatiou  as  its  voluntary  act 
without  the  interference  of  the 
court.  Id. 

©.  After  the  confirmation  of  the  re 
port  or  sale  in  the  foreclosure  suit, 
the  court  granted  an  order  direct- 
ing the  receiver  to  deliver  the 
property  sold  to  a  new  corporsv 
tion  to  whom  the  purchasers  had 
assigned,  subject  to  the  rights  of 
tlie  People  as  ascertained  in  the 
action  brought  by  them  then 
pending,  and  the  property  was  so 
delivered  subject  to  the  terms  of 
the  order.  A  supplemental  plead- 
ing was  therefore  served  in  the 
People's  action,  setting  up  the  sale 
and  conveyance  in  the  foreclosure 
suit,  and  alleging  that  the  said 
stocks  and  bonds  were  improperly 
and  unlawfully  included  in  the 
judgment,  sale  and  conveyances, 
and  denying  that  the  purchasers 
acquired  any  tii^le  thereto.  The 
matter  was  referred  to  a  referee 
and  after  a  hearing  before  him 
and  upon  the  coming  in  ot  his  re- 
port, judgment  was  rendcrod,  ad- 
judging in  substance  that  the 
properfy  in  question  was  covered 
by  the  mortgages,  and  that  the 
sale  and  conveyance  vested  in  the 
purchasers  a  good  and  valid  title. 
The  unsecured  creditors  had  no 
notice  of  the  hearing.  By  the 
judgment  the  corporation  was 
dissolved  and  the  temporary  re- 
ceiver was  appointed  final  re- 
ceiver He^d,  that,  assuming,  the 
provisions  of  tiie  Code  of  Pro- 
cedure applied  to  the  final  re- 
ceiver, until  his  appointment  as 
such,  the  unsecured  creditors  had 
no  right  to  notice,  they  were  re- 
presented by  the  People  and  their 
debtor,  and  were  bound  by  the 
judgment;  thnt  the  court  was  not 
required  to  defer  the  litigation  as 
to  the  property  in  question  until 
after  the  appointment  of  a  final 
receiver,  but  had  authority  to 
permit  it  to  proceed  to  a  conclu- 
sion before  final  judgment;  and, 
therefore,  as  when  the  final  re- 
ceiver was  appointed,  the  stocks 


and  bonds  were  no  part  of  the 
estate  comin,^  to  his  hands  as 
such,  the  creditors  had  no  right 
to  notice  or  a  hearing  in  regard 
thereto.  Id. 

10.  Also  Iield,  that  the  disposition 
so  made  of  the  property  in  ques- 
tion was  not  violative  of  consti- 
tutional rights;  that  it  did  not 
impair  the  obligations  of  the 
creditor's  contnicts  or  deprive 
them  of  due  process  of  law.      Id, 

11.  Where,  in  an  action  of  fore- 
closure, defendants,  claiming 
under  a  title  paramount  to  the 
mortgage,  set  up  their  claim  by 
answer  and  the  same  is  litigated 
and  decided  in  their  favor,  they 
may  not  take  ground  on  appeal 
that  the  judgment  in  their  favor 
should  be  sustained  on  the  ground 
that  the  question  could  not  prop- 
erly be  litigated  in  the  action. 
Both  parties  having  consented  to, 
and  having  actually  litigated  it  in 
this  form,  are  bound  by  the  judg- 
ment.   Ilelck  V.  BeiTiheimer,    470 

See  Mortgage. 


FOREIGN  CORPORATIONS. 

Liability  of^  to  taxation,  in  this 

State, 
See  People  v.  //.  S.  M.  Co,  76 


FOREIGN  JUDGlllENT. 

1.  A  provision  in  a  judgment  of 
another  State  or  territory,  allow- 
ing interest  on  the  amount  thereof 
at  a  rate  specified,  does  not  control 
where  suit  is  brought  upon  the 
judgment  in  this  State;  as  the  in- 
crease is  allowed,  not  as  interest 
but  as  damages,  its  measure  must 
be  that  of  the  State  where  the 
action  for  its  recoverj'^  is  brought. 
W.  F.  &  Co.  V.  Damn.  670 

2.  A  judgment  was  rendered  in  the 
territory  of  Utah  in  1877  for  a  sum 
specified,  "with  interest  thereon 
at  the  rate  of  ten  per  cent  per 
annum  trom  the  date "  thereof. 
Upon  trial  of  an  action  on  the 
judgment  it  appeared  that  by  the 
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laws  of  that  territory  ten  per  cent 
was  the  lawful  interest  where  the 
rate  was  not  stated  or  agreed  upon. 
Held,  that  plaintiff  was  entitlea  to 
recover,  as  damages,  interest  upon 
the  judgment  at  the  rate  of  seven 
per  cent  up  to  the  lime  of  the 
going  into  effect  of  the  act  of  1879 
(Chap.  538,  Laws  of  1879),  reduc- 
ing the  rate  to  six  per  cent,  and  at 
the  latter  rate  thereafter.  Id. 

Effect  of  foreign  judgment  of 

divorce  giving  to  mother  custody  of 
children  in  Jiabeas  corpus  proceedings 
instituted  by  her  here. 

See  People  ex  ret.  v.  AUeTi,    {Mem  ) 
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FORMER  ADJUDICATION. 

Defendant  executed  a  quit-claim 
deed  of  certam  lands  to  C.  ;  the 
deed  was.  in  fact,  given  as  a  mort- 
gage. C.  commenced  an  action 
against  S.,  who  claimed  title  to  the 
land  under  a  comptroller's  deed  on 
sale  for  taxes,  to  set  aside  said  deed 
as  a  cloud  on  title.  That  action 
resulted  in  a  judgment  for  the 
defendant  therein.  C.  thereupon 
reconveyed  to  S.  In  an  action 
brought  by  plaintiffs,  who  claimed 
as  the  heirs  of  S.,  wherein  the 
question  was  as  to  the  title  to  the 
lands,  held,  that  the  defendant  did 
not  in  any  sense  take  title  from  C, 
and  was  not  estopped  by  the  judg- 
ment against  him.  ShaXtuck  v. 
Bascom,  89 


FRAUD. 

1.  No  legal  duty  rests  upon  a  party 
to  an  action,  in  whose  favor  a 
judgment  has  been  rendered  there- 
in, to  disclose  a  mistake  made  in 
his  favor  to  his  opponent;  and  an 
agreement  between  him  and  an  as- 
siffnee  of  the  judgment  to  keep 
silent  as  to  the  mistake,  is  not 
actionable  fraud.   Woody.  Amary. 

278 

2.  Such  an  agreement  is  not  made 
illegal  by  an  averment,  in  an 
action  for  alleged  fraud  that  it 
was  mafl(»  pursuant  to  conspiracy 
and  collusion  belweyn  the  parties; 


the  complaioit  most  show  an  on- 
lawful  conspiracy,  in  which  the 
concealment  was  but  a  step,  and 
must  specify  other  steps  taken 
which  were  unlawful  Id, 

8.  Mere  general  allegations  of  fraud 
or  conspiracy  are  of  no  value  as 
stating  a  cause  of  action.  Id. 

4.  While  mere  inadequacy  of  price, 
unaccompanied  by  fraud,  is  not  a 
ground  for  rescinding  an  executed 
contract,  evidence  of  such  inade- 
quacy is  competent  on  the  quet»- 
tion  of  fraud.  Diffendfirfer  v. 
Dicks.  445 

5.  In  an  action  by  a  residuary  lega- 
tee to  set  aside,  on  the  ground  of 
fraud,  an  assignment  made  by  an 
administrator,  with  the  will  an- 
nexed, of  a  claim  in  favor  of  the 
estate  against  another  estate,  the 
court  excluded  evidence  offered 
by  plaintiff  to  show  that  the  debt- 
or estate  was  solvent,  and  also 
evidence  as  to  what  the  books  of 

.  the  two  decedents  showed  was  the 
amount  of  the  unpaid  account, 
t.  e  ,  that  it  was  over  $5,000,  it 
having  been  sold  for  $273.  Edi 
error.  Id. 

6.  It  is  lawful  for  an  insolvent 
member  oi  a  firm  to  devote  hia 
individual  propert)'  to  the  pay- 
ment ot  firm  debts  or  any  debt 
owing  by  him  to  his  partners  to 
the  exclusion  of  his  individual 
creditors,  and  no  inference  of 
fraud  can  legally  be  derived  from 
such  disposition.  Crook  v.  Binds- 
hops.  476 

7.  The  members  of  a  firm  executed 
an  assignment  for  the  benefit  of 
creditors  of  all  their  property, 
which  provided  that  after  the 
payment  of  the  copartnership 
debts  in  the  order  specified,  any 
residue  should  be  apphed  to  the 
payment  of  the  individual  and 
private  debts  of  the  assignors  or 
either  of  them.  If  the  remainder 
should  prove  insufficient  for  that 
purpose,  then  the  same  was  direct- 
ed to  be  applied  pro  rata  to  the 
payment  of  said  debts,  in  an 
action  brought  by  a  firm  creditor 
to  8(4  aside  the  assignment  on 
the  ground  of  fraud,  it  appeared 
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that  one  member  of  the  firm 
owned  individual  assets  of  the 
value  of  $30»  the  other  of  the  value 
of  $10;  their  individual  indebted- 
ness was  also  unequal  in  amount. 
No  fraud,  in  lact,  was  shown,  but 
it  was  sought  to  be  inf eired  from 
the  provision  in  regard  to  the 
payment  of  individual  debts  in 
connection  with  the  evidence 
showing  inequality  in  individual 
assets  and  indebtedness.  Held, 
that  no  such  inference  could  prop- 
erly be  drawn;  ihatno  authority 
was  given  to  the  assignee  by  either 
member  of  the  firm,  or  could 
properly  be  inferred  to  satisfy  the 
individual  debts  of  the  other  ifrom 
the  combined  individual  prop- 
erty ;  but  that  a  fair  construction  of 
the  instrument  was  that  after  pay 
ment  of  firm  debts,  if  there  was  a 
surplus,  the  share  of  each  partner 
therein  should  be  applied  in  pay- 
ment of  his  individual  debts,  that 
while  the  instrument  was  neces- 
sarily the  joint  act  of  the  mem- 
bers of  the  firm,  so  far  as  their 
joint  property  was  concerned,  it 
was  the  individual  act  of  each 
when  dealing  with  his  individual 
property,  and  the  language  used 
should  be  construed  as  referring 
to  and  expressing  only  their  indi- 
vidual wishes  with  reference  to 
their  individual  property  and  lia- 
bilities. Id. 

8.  Also,  Tield^  that  the  provision  com- 
plained of  could  not,  in  any  event, 
have  been  intended  to  defraud  tlic 
creditors  of  the  firm,  and  until 
aggrieved  plaintiff  had  no  cause 
of  action.  Id. 

9.  A  conclusion  reached  by  a  judi- 
cial officer  upon  ex  parte  affidavits, 
to  the  effect  that  they  contain  suffi- 
cient evidence  to  prove  an  indebt- 
edness from  one  party  to  another, 
and  the  perpetration  of  frauds  on 
the  part  of  the  debtor  in  incurring 
it,  is  not  competent  evidence  in  an 
action  between  third  parties  to 
establish  either  the  indebtedness 
or  the  frauds.  Bookman  v.  Sieg- 
man.  621 

10.  While  a  party  may  be  examined 
as  to  his  own  intentions  and  mo- 
tives where  a  question  of  fraudu- 
lent intent  on  his  part  is  in  issue, 


it  is  not  competent  for  him  to  tes- 
tify as  to  the  motives  or  intent  of 
another  party.  If,  <&  T,  Bfc,  v. 
Koch.  680 


GENERAL  TERM. 

May  set  aside  a  verdict  as  car^ 

trary  to  evidence. 

See  Schwmger  v.  Baymond, 
{Mem.)  648 


GRANTS. 

1.  The  grant  by  the  act  of  1813  (chap. 
86,  Laws  of  1818),  to  the  city  of 
New  York  of  a  general  right  to 
build  and  maintain  wharves,  piers 
and  slips  along  its  water  front, 
and  to  take  their  use  and  produce, 
carried  with  it  the  right  to  occupy 
and  possess  the  lands  of  the  State 
under  water,  so  far  as  needed  for 
the  construction  and  maintenance 
of  the  wharves,  the  city  was  at 
liberty  to  build ;  and  so,  it  involved 
a  grant  of  so  much  of  said  lands 
as  tlie  wharves  would  occupy  if 
the  city's  choice  of  location  re- 
quired such  appropriation.  Wil- 
uams  V.  Mayor,  etc.  419 

2.  The  only  restraint  upon  this  gen- 
eral grant  and  th-;  ownership 
involved  was  the  limitation  of 
exterior  lines,  beyond  which  the 
authority  should  not  go.  Id. 

8.  The  grant  also  carried  with  it  an 
easement  for  the  approach  of 
vessels  to  the  wharves  over  the 
grantor's  land  under  water  lying 
in  front.  That  easement  the  State 
could  not,  by  its  own  sole  action, 
take  away  without  awarding  ade- 
quate compensation.  Id. 

4.  The  effect  of  the  act  of  1857 
(chap.  763,  Laws  of  1857),  which 
moved  the  wharf  or  bulk-head 
line  on  the  Hudson  river  front 
further  into  the  stream  to  what  is 
known  as  "  the  harbor  commis- 
sioners' line,"  was  to  give  to  the 
city,  under  its  general  ri^ht  of 
building  wharves,  authority  to 
locate  them  upon  the  land  of  the 
State  under  water  at  the  new  line, 
with  the  right  to  fill  up  and  occupy 
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the  space  up  to  the  new  line.  The 
establishment  of  the  new  line, 
therefore,  carried  with  it  a  sur- 
render by  the  State  to  the  city  or 
its  grantees  or  the  upland  owners, 
of  its  land  under  water  behind  the 
new  wharves,  whenever  they 
should  be  constructed  and  the 
said  land  filled  up.  Idi 

6.  In  1858  and  1859,  the  city  being 
the  owner  of  uplands,  in  front  of 
which  ihe  harbor  commissioners' 
line  had  been  so  established, 
executed  conveyances  to  W.  &  T. , 
each  of  which  described  the  prop- 
erty conveyed  as  "ah  that  certain 
water  lot  or  vacant  ground  and 
soil  under  water,  to  he  made  land, 
and  gained  out  of  the  Hudson, 
*  *  *  and  so  much  thereof  as 
has  already  been  made  and 
gained ''  in  front  of  said  uplands, 
"with  the  estate,  right,  title  and 
interest"  the  city  had  'or  may 
lawfully  claim  in  the  premises, 
etc..  and  the  right  of  wharfage 
accruing  from  that  part  of  the 
"  exterior  line  of  said  city  lying 
on  the  westerly  side "  of  the 
granted  premises.  The  grantees 
covenanted  to  build  the  new 
wharves  or  bulk-heads  and  such 
streets  as  ran  through  or  should 
be  laid  out  on  the  premises,  this 
covenant  they  performed  and 
filled  in  the  space  up  to  the  new 
wharves.  Held,  that  the  city  had 
power  to  make  the  grants;  that 
the  grantees  became  owners  under 
.  them  of  the  newly  made  land,  as 
well  as  that  already  "  gained  "  at 
the  date  of  the  deeds,  and  also 
owners  of  an  easement  for  the 
approach  of  vessels  in  front  of 
their  wharves,  both  as  against  the 
city  and  the  State:  and  that, 
therefore,  the  plaintiff  who  suc- 
ceeded to  the  title  of  W.  &  T., 
and  whose  land  will  be  taken 
away  and  his  wharf  right  de- 
stroyed by  the  new  line  and 
structures  of  the  dock  depart- 
ment, was  entitled  to  compensa- 
tion. Id. 

6.  The  deeds  from  the  city  each 
contained  a  reservation  of  *'  such 
streets  as  now  are  or  hereafter 
may  be  laid  out  through  the  prem- 
ises" granted.  It  was  claimed 
that  a  new  street  was  laid  out  by 


the  department  of  docks,  under 
the  act  of  1871  (chap.  574,  Laws 
of  1871],  two  hundred  and  fifty 
feet  wide  and  covering  all  the  land 
between  the  old  bulk-head  line  and 
the  dock  department  line.  Ildd^ 
that  said  department  had  no 
alithority  to  lay  out  streets,  and  so 
the  case  was  not  brought  within 
the  reservation.  /i, 

7.  It  seema,  ihe  erants  from  the  State 
to  the  city  were  not  without  con- 
sideration ana  may  not  be  consid- 
ered simply  as  gifts.  The  duty 
which  devolved  upon  the  State  of 
caring  for  New  York  harbor  and 
lining  it  with  docks  and  piers  IL 
imposed  upon  the  city  and  the 
citizens,  and  each  grant  made 
was  in  aid  of  the  expend inires 
involved  in  the  performance  of 
that  duty.  Id. 


GUARDIAN  AND  WARD. 

1.  The  widowed  mother  of  an  infant 
who  owns  real  estate,  as  g:eneral 
guardian  of  the  infant,  "  with  the 
rights,  powers  and  duties  of  a 
guardian  in  socage''  (I  It  8.  718, 
§  5),  has  the  right  to  the  posses- 
sion of  said  real  estate.  In  re 
Eynee.  560 

2.  This  right  carries  with  It  a  cor- 
responding duty  to  obtain  such 
possession  ;  and  if  wrongfully 
withheld,  to  bring  suit  for  that 
purpose.  Id, 

8.  The  widow,  therefore,  has  the 
right  to  employ  counsel  to  bring 
ejectment  and  to  make  a  contract 
with  him  for  his  compensation. 

Id. 

4.  Where  such  a  guardian  entered 
into  a  contract  with  an  attorney 
to  pay  him  for  his  services  one- 
third  of  the  value  of  the  real 
estate  recovered,  and  it  appeared 
to  the  satisfaction  of  the  court, 
after  a  careful  and  full  examina- 
tion, that  the  contract  was,  under 
the  circumstances,  a  fair,  reason- 
able and  proper  one.  Held,  that  a 
specific  performance  of  the  agree- 
ment was  properly  adjudged.    Id. 
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5.  AJbO,  Tield,  that  the  attorney  could 
not  be  required  to  pay,  out  of  the 
sum  coming  to  him,  the  fees*  of 
counsel  employed,  not  by  him, 
but  by  a  third  person;  also,  that 
no  assent  to  a  charge  of  the  coun- 
8d*s  fees  to  the  attorney  could  be 
implied  from  the  fact  that  said 
counsel,  with  the  consent  of  the 
attorney,  took  the  leading  part  on 
the  trial  of  the  action  and  argued 
various  appeals  from  the  judg- 
ment obtained.  Id. 

6.  But,  Iield,  that  counsel  employed 
by  the  attorney  would  have  to 
loot  to  him  for  compensation,  and 
had  no  claim  against  the  widow 
or  the  estate  of  the  infants.       Id, 


HABEAS  CORPUS. 

Efect  of  foreign  judgment  of 

divorce  giving  to  the  mother  cuatody 
of  children  m  habeas  corpus  proceed- 
ings instituted  by  her. 

See  People  ex  rel.  v.  Allen.    (Mem.) 

C2d 


HEALTH. 

1.  Under  the  act  of  1850  (Chap.  324, 
Laws  of  ly50),  providing  for  the 
organization  of  boards  of  health, 
as  amended  in  1882  (Chap.  351, 
Laws  of  1882),  while  the  board  of 
health  of  a  town  may  not  summa- 
rily' execute  ila  orders  as  to  the 
abateinent  of  a  nuisance  by  going 
outside  of  the  boundaries  of  the 
town  for  that  purpose,  it  may 
invoke  the  aid  of  the  court  to 
restrain  a  violation  of  its  order 
and  to  enforce  the  abatement  of 
the  nuisance,  although  the  cause 
thereof  arises  in  an  adioinin, 
municipality.  Gould  v.  bit\ 
Bochester. 

2.  It  is  not  essential  to  the  validity 
of  the  service  of  a  special  order 
made  by  a  board  of  health,  re- 
quiring the  abatement  of  a  nuis- 
ance, that  it  be  served  on  the 
occupant  of  the  premises  whereon 
the  nuisance  exists,  within  the  ter- 
ritorial jurisdiction  of  the  board; 
a  service  outside  of  the  jurisdic- 
tion is  sufficient.  Id. 


3.  The  city  of  R  having,  under  leg- 
islative authority,  acquired  land 
in  the  adjoining  town  of  B.,  and 
opened  ditches  thereon  to  carry 
off  the  drainage  of  the  city,  duff 
such  ditches  and  constructed 
sewers  which  discharged  into  the 
ditches  near  the  boundary  between 
the  city  and  town,  and  the  sewage 
was  thus  carried  upon  and  over 
the  town  lands  into  a  creek,  cre- 
ating a  nuisance  in  the  town  dan- 
gerous to  public  health.  Plamtiffs, 
constituting  the  Board  of  Health 
of  the  town,  passed  a  resolution 
declaring  that  such  discharge  of 
sewage  was  a  nuisance,  ordered  it 
to  be  suppressed  and  authorized 
the  commencement  of  an  action 
to  restrain  a  violation  of  the  reso- 
lution. A  copy  of  the  resolu- 
tion was  served  upon  the  city  by 
delivering  it  to  the  proper  city  au 
Ihorities,  the  aelivery  being  made 
in  the  city.  The  city,  in  violation 
of  the  order  continued  the  nui' 
sance  by  permitting;  the  sewage  to 
be  discharged  as  before  Jleld. 
that  an  action  was  maintainable 
to  enforce  the  order  and  t:>  restrain 
the  continuance  of  the  nuisance; 
that  while  tho  board  could  not  go 
into  the  city  and  interfere  with  its 
sewers,  it  could  enforce  itc  orders 
and  prevent  the. discharge  of  the 
sewage  upon  the  lands  of  the  town 
where  it  created  a  nuisance;  that 
the  order  related  to  a  matter  within 
the  town  and  within  the  jurisdic 
tion  of  the  board  also,  that  the 
city  was,  within  the  act  an  occu- 
pant of  the  premises  in  the  town 
on  which  the  nuisance  existed,  and 
was  properly  served  with  notice, 
and  that  a  continuance  of  the  dis 
charge  of  the  sewage  after  service 
was  a  violation  of  the  order     Id. 


HEIRS. 

The  legal  rights  of  an  heir  to  the 
real  property  of  a  deceased  per- 
son cannot  be  defeated  except  by 
a  valid  devise  of  the  property  to 
another;  and,  although  a  testator 
may  have  intended  a  conversion 
of  his  real  estate,  this  does  not 
affect  the  transfer  of  title  unless 
the  intention  is  manifested  in 
the  mode  and  language  required 


isa 
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bv  the   statute.    Chambetiain  r, 
litylor,  185 


HIGHWAYS. 

1.  It  seems,  that  although  a  munici- 
pal corporation  has,  under  author- 
ity given  by  its  charter,  imposed 
upon  the  occupants  of  lots  adjoin- 
ing its  streets  the  duty  of  keeping 
the  sidewalks  clear  from  snow,  it 
is  not  thereby  relieved  from  re- 
sponsibility; it  must  see  that  its 
ordinance  is.  within  a  reasonable 
time,  obeyed,  or  do  the  work  itself. 
Taylor  V.  City  of  Tonkers.        202 

2.  It  is  not,  however,  guilty  of  neg- 
ligence, if,  observing  the  work  is 
being  generally  done,  it  awaits  for 
a  reasonable  period,  the  action  of 
its  citizens.  Id, 

8.  Where  a  fall  of  rain  or  the  melt- 
ing of  snow  on  adjoining  premises 
is  suddenly  followed  by  severe 
cold,  and  thus  the  sidewalks  are 
covered  with  a  layer  of  ice,  making 
them  slippery  and  dangerous,  the 
municipality  is  not  required  to  see 
to  its  removal,  but  may  without 
liability  or  negligence,  await  a 
thaw  to  remedy  the  evil;  and, 
while  it  should  require  household- 
ers, where  the  danger  is  great,  to 
sprinkle  upon  the  surface  ashes 
or  sand  or  the  like,  it  is  not  respon- 
sible for  their  omission  so  to  do. 

Id. 

4.  Adjoining  a  sidewalk,  on  one  of 
defcndanvs  streets,  was  a  bank  of 
earth.  For  two  years  the  action 
of  rain  and  frost  had  thrown  upon 
the  walk  sand,  gravel  and  stones 
from  the  bank  until  the  flagging 
was  entirely  covered,  the  deposit 
BJoping  about  one  inch  to  the  foot 
from  the  outer  edge  of  the  walk 
to  the  curb.  Snow  and  ice  had 
accumulated  upon  this  slope,  but 
sand  washed  from  the  bank  pre- 
yented  it  from  being  dangerous. 
A  rain-fall  in  the  night-time,  how- 
ever, washed  off  this  sand  and 
then  froze,  covering  everything 
"With  a  new  surface  of  ice  and 
making  all  the  city  streets  slippery 
and  dangerous  for  travel.  Plaintin 
the  next  morning  in  trying  to  pass 


from  the  adjciniiig  kt  across  the 
sidewalk  in  question  to  reach  the 
street  slipped  on  the  new  ice,  fell 
And  was  injured.  In  an  action  to 
recover  damages  for  the  injury 
held,  that,  in  the  absence  of  evi- 
dence showing  that  the  slope  of 
the  walk  was  a  concuiTent  cause, 
without  which  the  accident  would 
not  have  happened,  plaintiff  was 
not  entitled  to  recover;  that  the 
fact  simply  that  there  was  a  slope 
did  not  justify  such  an  inference. 

Id. 

5.  A  municipal  corporation  is  not 
made  liable  by  every  change  in  the 
natural  surface  or  condition  of 
land  made  in  the  improvement  of 
a  street  which  increases  the  flow 
of  surface  water  on  adjacent 
premises,  and  a  substant  ial  change 
in  the  direction  or  volume  of  the 
water  must  be  shown  to  have  re- 
sulted from  the  acts  of  the  cor- 
poration. Ruilierford  v.  ViL  of 
HoOey.  632 

6.  The  provision  of  the  New  York 
city  consolidation  act  (§  993.  chap. 
41U,  Laws  of  1H82),  providingthat 
where  no  ownership  of  land  taken 
for  a  street  is  named  in  the  rei>ort 
of  the  commissioners  or  the 
owners  named  cannot  be  found, 
'*  it  shall  be  lawful  "  for  the  city 
to  pay  the  award  into  the  Supreme 
Court  is  for  the  city's  benefit;  it 
is  one  which  it  may  adopt  and 
plead  as  a  defense,  but  to  which 
it  is  not  compelled  to  resort  Pci- 
lock  V.  Morris.  676 


7.  Where,  therefore,  an  action 
brought  in  the  Superior  Court  of 
said  city  againt  the  city  to  recover 
an  award,  to  which  a  claim  was 
also  made  by  a  third  person,  and 
an  order  of  interpleader  was 
granted,  substituting  said  third 
person  as  defendant  in  place  of 
the  city,  and  discharging  the  latter 
upon  fts  paying  into  the  hands  of 
the  chamberlain  to  the  credit  of 
the  action  the  amount  of  the  award 
with  which  order  the  city  com- 
plied. Held,  that  the  defendant 
so  substituted  could  not  attack  the 
jurisdiction  of  the  court  becaose 
of  said  provision,  and  that  the 
action  was  maintainable.  Id, 
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HUSBAND  AND  WIPE. 

1.  A  wife  has  no  estate  in  the  lands 
of  her  husband  during  his  life 
which  she  can  convey;  her  in- 
choate right  of  dower  is  but  a  con- 
tingent claim,  incapable  of  trans- 
fer by  grant  or  conveyance,  but 
susceptible  only,  during  its  in- 
choate state,  of  extinguishment. 
J^ttthaus  V.  Schack.  332 

3.  Such  an  extinguishment  can  only 
be  effected  by  a  proper  conveyance 
to  the  grantee  of  the  husband.    Id, 

8.  Where,  therefore,  the  wife  joins 
,  with  her  husband  in  a  deed  of  his 
lands,  this  does  not  constitute  her 
a  gmntor  of  llie  premises,  or  vest 
in  the  grantee  any  greater  or  other 
estate  than  such  as  he  derives 
from  the  conveyance  of  the  hus- 
band. Id. 

4.  The  fact  that  a  wife  resides  with 
her  husband  upon  premises  leased 
by  him  in  her  name,  is  no  evi- 
dence that  she  authorized  the 
leasing;  and,  in  the  absence  of 
proof  of  authority,  or  that  she 
had  knowledge  that  the  hiring 
was  m  her  name,  she  is  not  liable 
for  the  rent  of  the  value  of  the 
use  and  occupation.  Sandford 
V.  Pollock,  450 

JSlffject  of  foreign  judgment  of 

divorce,  giving  to  mother  custody  of 
^ihUdren  in  habeas  corpus  proceedings 
instituted  by  her  here. 

See  People  ex  ret.  v.  Allen,    (Mem.) 

628 


ICE. 

Where  a  fall  of  rain  or  the  melting 
of  snow  on  adjoining  premises  is 
suddenly  followed  by  severe  cold, 
and  thus  the  sidewalks  are  cov- 
ered with  a  layer  of  ice,  making 
them  slippery  and  dangerous,  the 
municipality  is  not  required  to 
see  to  its  removal,  but  may  with- 
out liability  or  negligence,  await 
a  thaw  to  remedy  the  evil ;  and, 
while  it  should  require  house- 
holders, where  the  danger  is  great, 
to  sprinkle  upon  the  surface  ashes 
or   sand   or   the  like,  it   is  not' 
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responsible  for  their  omission  so 
to  do.     Taylor  v.  City  of  Yonkers, 

202 

IMPRISONMENT. 

1.  The  provision  of  the  Code  of 
Civil  Procedure  (§  111,  as  amend- 
ed bjr  chap.  672,  Laws  of  1886), 
limitmg  the  time  of  imprisonment 
'*upon  any  execution  or  other 
mandate  against  the  person,"  re- 
fers only  to  a  final  process  or  man- 
date after  an  adjudication  fixing 
the  amount  due;  it  does  not  in- 
clude orders  of  arrest  issued  at  the 
time  of  the  commencement  of  an 
action  or  before  any  recovery. 
Levy  V.  Salamon.  529 

2.  Where,  therefore,  in  an  action  to 
recover  personal  property,  defend- 
ant was  imprisoned  under  an  order 
of  arrest,  issued  on  the  ground  that 
he  had  concealed  a  portion  of  the 
property,  and  after  he  had  been 
imprisoned  six  months,  but  before 
the  trial  of  the  action  or  any  judg- 
ment therein,  on  his  motion,  he 
was  discharged  from  arrest  on  tho 
sole  ground  that  he  was  entitled 
to  his  discharge  under  said  pro- 
vision. Held,  that  the  discharge 
was  improperly  granted.  Id. 

8.  Also,  held,  that  the  order  of  dis- 
charge was  appealable,  as  it  de- 
prived plaintiffs  of  a  remedy  they 
were  entitled  to  retam  until  the 
prisoner  was  discharged  according 
to  law.  Id 


INFANTS. 

1.  The  widowed  mother  of  an  infant 
who  owns  real  estate,  as  general 
guardian  of  the  infant,  *  with  the 
rights,  powers  and  duties  of  a 
guardian  in  socage  "(IRS.,  'il8, 
§  5),  has  the  right  to  the  possession 
of  said  real  estate.  InreHynes.  560 

2.  This  right  carries  with  it  a  cor- 
responding duty  to  obtain  such 
possession;  and  if  wrongfully 
withheld,  to  bring  suit  for  that 
purpose.  Id. 

3.  The  widow,  therefore,  has  the 
right  to  employ  counsel  to  bring 
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ejectment  and  to  make  a  contract 
with  him  for  his  compensation.  IcL 

4.  Where  such  a  guardian  entered 
into  a  contract  with  an  attorney 
to  pay  him  for  his  services  one- 
third  of  the  value  of  the  real  estate 
recovered,  and  it  appeared  to  the 
satisfaction  of  the  court,  after  a 
careful  and  full  examination,  that 
the  contract  was,  under  the  cir- 
cumstances, a  fair,  rca3onahle  and 
proper  one.  ndd,  that  a  specific 
peri orraance  of  the  agreement  was 
properly  adjudged.  Id.^ 

6.  Also,  lield,  that  the  attorney^ 
could  not  be  required  to  pay,  out 
of  the  sum  coming  to  him,  the  fees 
of  counsel  employed,  not  by  him, 
hut  by  a  third  person;  also,  that 
no  assent  to  a  charge  of  the  coun- 
sel's  fees  to  the  attorney  could  be 
implied  from  the  fact  that  said 
counsel,  with  the  consent  of  the 
attorney,  took  the  leadinff  part  on 
the  trial  of  the  action  and  argued 
various  appeals  from  the   judg- 

.   ment  obtained.  Id, 

6.  But,  lieldt  that  counsel  employed 
by  the  attorney  would  have  to 
look  to  him  for  compensation,  and 
had  no  claim  against  the  widow 
or  the  estate  of  Uie  infants.       Id, 

7.  A  contingent  remainder  in  fee  is 
an  estate  m  land  within  the  mean- 
ing of  the  provisions  of  the  Re- 
vised Statutes  (3  R.  S.  194,  §  170), 
providing  for  the  sale  of  an 
mfant's  real  estate,  and  the  court 
has  jurisdiction  to  direct  the  sale 
of  such  an  interest  belonging  to 
an  infant    Dodgt  v.  Stevens.    585 

8.  By  the  will  of  D. ,  who  died  in 
181)9,  his  widow  took  a  fee  in  cer- 
tain real  estate,  determinable  upon 
her  remarriage,  his  infant  daughter 
C,  a  contingent  remainder  in  fee, 
depending  upon  such  remarriage. 
In  1870,  under  an  order  made  in 
proceedings  for  the  sale  of  the 
real  estate  of  the  infant  daughter, 
her  interest  in  said  real  estate  was 
sold,  the  purchaser  giving  back  a 
bond  and  mortgage  for  the  pur- 
chase-money, the  widow  also 
conveyed  her  interest  to  the  same 
purchaser.     In  1879  the  widow 


renuirried,  and  in  the  same  year 
said  mortgage  was  foreclosed  and 
the  property  bid  off  by  the  special 
guardian  of  C,  who  subsequently- 
con  veyed  to  her  the  title  so  ac- 
quired. In  proceed idgs  by  a  cred- 
itor of  D.  for  tlie  sale  of  said  land 
to  pay  his  debt,  field,  that  the 
title  of  ().  stood  not  alone  upon 
the  will  of  her  father,  but  upon 
the  foreclosure ;  that  the  court 
had  jurisdiction  of  the  proceed- 
ing for  the  sale,  in  pursuance  of 
which  the  mortgage  was  given, 
and  so  the  sale  and  the  mortgage 
were  valid ;  that  as  more  than 
three  years  had  elapsed  after  the 
issuing  of  letters  txjstamentary 
under  the  will  of  D.  and  the  com- 
mencement of  the  proceedings, 
the  premises  so  conveyed  were  not 
liable  to  sale  under  them  (Chap. 
211,  Laws  of  187J);  that  it  w;is 
immaterial  that  the  title  again 
vested  in  C. ;  it  was  sufficient  that 
it  was  at  one  time  vested  in  a  pur- 
chaser for  value  and  in  good  faith ; 
from  that  moment  it  became  freed 
from  liability  for  the  testator's 
debts,  and  that  liability  did  not 
again  attach.  Id. 

Efect  of  foreign  iudgmeni  of 

divorce  giving  to  mother  custody  of 
cfiUdren  in  luibeas  corpus  proceedings 
instituted  hy  her  here. 

See  People  ex  rel.  v.  AUer^    (Mem.) 


INJUNCTION, 

Where  it  appeared  that  the  county 
treasurer  of  Queens  county  had 
been  in  the  habit  of  paying  him- 
self the  fees  allowed  by  law  upon 
tax  sales  out  of  the  trust  funds  of 
the  town  in  his  possession  without 
previous  audit;  that  upon  a  sale 
he  had  struck  off  a  large  number 
of  lots  to  a  town,  and  that  said 
officer  claimed  the  ritht  thus  to 
satisfy  his  claim  Meld,  that  an 
action  was  maintainable  under 
tlie  act  of  1881  (chap.  581,  Laws 
of  ISSl),  by  a  taxpayer  of  the 
town  to  restrain  such  illegal  action. 
Warrin  v.  Baldwin,  534 

When     action     maintainalU 

against  a  municipal  corporation  to' 
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restrain  eontinuance  of  nuiMnee  and 
enforce  order  of  board  of  JieaUK 
See  Oould  v.  City  of  B.  46 


INSURANCE  (FIRE). 

1.  Defendant  issued  a  policy  of  fire 
insurance  containing  a  c'lause  by 
wjiich  it  reserved  *'to  itself  the 
right  at  any  time  and  for  any 
cause  to  return  the  assured  the 
unexpired  premium  pro  rata, 
which  shall  have  the  effect  to  can- 
cel and  annul  the  policy.'*  The 
policy  was  procured  for  the  as- 
sured hy  F. ,  an  insurance  broker, 
who  did  not  pay  the  premium; 
but  in  accordance  with  the  course 
of  business  between  him  and  de- 
fendant it  was  charged  to  him,  he 
being  allowed  to  pay  when  it 
suited  his  convenience.  Subse- 
quently defendant  served  upon  F. 
a  notice  to  the  effect  that  it  de- 
sired to  cancel  the  policy,  and  that 
the  same  would  not  be  held  by  it 
binding  after  noon  of  a  day  speci- 
fied. On  the  evening  of  the  day 
specified  the  property  was  dam- 
aged by  fire.  In  an  action  upon 
the  policy,  hdd,  that  the  notice 
was  effectual  to  cancel  the  policy ; 
that  it  was  not  necessary  for  that 
purpose  to  return  ajpn?  rata  share 
of  the  premium,  as  defendant 
havmg  received  nothing,  had 
nothing  to  return,  and  the  notice 
canceled  so  much  of  the  charge 
against  F.  as  represented  the  un- 
earned premium.  Stone  Y.  Frank- 
lin F.  Ins,  Co.  543 

2.  It  appears  that  F.  had  been  for 
two  years  prior  to  the  procuring 
of  the  policy  the  agent  for  the  S. 
T.  Co.,  the  assured,  through  whom 
it  procured  all  of  its  insurance,  he 

E lacing  it  in  various  companies  as 
e  chose,  without  paiticular  in- 
structions as  to  rates  or  amount 
in  any  company,  and  all  of  the 
policies  obtained  by  him  remained 
m  his  possession  until  after  the 
fire,  when  he  delivered  them  to  S., 
tlie  president  and  ceneral  manager 
of  the  assured.  F.,  advised  S.  of 
the  receipt  of  the  notice,  he  in  no 
way  questioned  the  authority  of 
F.  to  receive  it,  and  on  being 
called  upon  by  defendant's  agent 


and  informed  that  the  policy  was 
canceled,  suneudored  it.  Notice 
and  proofs  were  served  by  the 
assured  on  the  other  companies 
haviug  insurance  on  the  properly. 
In  the  proofs  the  other  insurance 
companies  carrying  insurance 
were  specifii^d,  and  the  loss  was 
api)ortioned  among  them.  De- 
fendant was  not  mentioned  as 
having  a  policy  upon  the  properly, 
and  no  chum  was  made  against  it 
until  over  three  months  after  the 
fire.  The  policy  contained  a 
clause  (o  the  effect  that  any  per- 
son, other  than  the  assured,  who 
may  have  procured  it  should  be 
considered  as  the  agent  of  the 
assured  and  not  of"  defendant. 
Held,  that  the  circumstances 
showed  clearly  it  was  understood 
by  the  parties  that  P\  was  general 
agent  for  the  assured  in  the  matter 
or  insurance,  and  so  wjis  author- 
ized to  receive  the  notice.  Td. 

8.  Also  held,  the  fact  that  8.  testified 
on  the  trial  that  F.  was  simply  the 
broker  authorized  to  procure  so 
much  insumnce  and  he  did  not 
consider  him  his  agent,  and  that 
F.  testified  he  had  nothing  to  do 
*'but  to  place  the  business,"  did 
not  impair  the  force  of  the  Jther 
evidence  or  change  its  legal  effect ; 
that  they  were  mere  expressions 
of  opinion.  Id. 

4.  It  seems  that  if  the  policy  had  not 
been  canceled  before  the  fire  its 
subsequent  surrender  would  not 
have  extinguished  the  cause  of 
action  thereon.  Id. 

When  in  action  on  policy  of 

fire  insurance  on  stock  of  goods,  inven- 
tory taken  some  time  before  fire,  and 
footings  of  an  inventory  destroyed  by 
the  fire,  proper  as  evidence. 

See  EUswortli.  v.  A.  Fire  Ins.  Co.  624 


INSURANCE  (LIFE). 

.  A  policy  of  insurance  issued  by 
defendant  upon  the  life  of  plaint- 
iff contained  a  clause  of  forfeiture 
in  case  of  non-payment  of  pre- 
miums when  due  b^  the  terms  of 
the  policy,  but  with  a  proviso 
that  if,  after  three  annual  pay- 
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ments  were  made,  the  assured 
would  fail  in  any  payment  there- 
after, upon  a  surrender  of  the 
policy  within  thirty  days  after 
such  unpaid  premium  became 
due,  defendant  would,  in  ex- 
change, issue  a  paid-up  policy  for 
the  amount  of  i)reniiums  paid. 
Plaintiff  paid  the  premiums  for 
over  three  years  and  then  made 
default.  Defendant,  whoever, 
accepted  plaintiff's  note  for  the 
unpaid  premium  which  contained 
this  clause  "  All  claims  to  future 
insurance  and  all  benefits  what- 
ever which  full  payment  in  cash 
of  said  premium  would  have 
secured,  shall  become  immediately 
void  and  be  forfeited  ♦  ♦  * 
if  this  note  is  not  paid  at  ma- 
turity." Defendant  gave  a  receipt 
for  the  premium,  which  stated 
that  the  policy  was  by  the 
payment  continued  in  force, 
**  with  its  terms  and  conditions," 
until  the  next  premium  became 
due ;  the  receipt,  however,  not  to 
be  binding  upon  the  company 
"  until  the  premium  is  paid. 
This  note  was  renewed  and  defen- 
dant failed  to  pay  the  second 
note  at  maturity;  he  afterwards 
offered  to  pay  the  same  but  de- 
fendant refused,  claiming  the  pol- 
icy was  forfeited.  ,  In  an  action 
to  compel  defendant  to  issue  a 
paid-up  policy  for  the  premiums 
paid,  Iield,  that  the  receipt  must 
be  read  in  connection  with  the 
note,  and  upon  failure  to  pay  de- 
fendant was  entitled  to  immedia- 
tely forfeit  the  policy  and  plaint- 
iff lost  all  right  to  any  further 
insurance.  IloU^  v.  Met.  Ltfe 
Ins.  Co.  487 

2.  Punctuality  in  the  payment  of 
premiums  m  the  case  of  a  life 
insurance  policy  is  of  the  very 
essence  of  the  contract,  and  if  a 
payment  is  not  made  when  due, 
the  company  has  the  right  to  for- 
feit, if  such  is  the  contract.      Id, 

8.  The  rule  that  a  strict  construc- 
tion is  to  be  given  to  a  provision 
of  forfeiture  m  a  policy  of  insur- 
ance, and  that  it  may  not  be  ex- 
tended for  the  purpose  of  working 
a  forfeiture  beyond  the  strict  and 
literal  meaning  of  the  words  used, 
applies  only  where  the  meaning 


is  doubtful  and  the  words  capable 
of  two  constructions.  Where  the 
lan^age  is  plain  and  unequivocal 
and  the  meaning  not  in  doubt,  in 
the  absence  of  fraud  or  mistake, 
the  contract  must  be  enforced  as 
it  reads.  Id. 


INS0LVEN(5Y. 

1.  Upon  an  accounting  in  bank- 
ruptcy or  insolvency,  a  trust  cred- 
itor is  not  entitled  to  preference 
over  general  creditors  of  the  in- 
solvent merely  on  the  ground  of 
the  nature  of  the  claim.  To  au- 
thorize such  a  preference  some 
specific  recognized  equity  found- 
ed on  some  agreement,  or  relation 
of  the  debt  to  the  assigned  prop- 
erty must  be  shown,  which  en- 
titles the  claimant,  according  to 
equitable  principles,  to  preferen- 
tial payment.  In  re  Gavin  v, 
Oleason.  256 

2.  To  entitle  the  trust  creditor  to 
such  a  preference,  it  must  at  least 
be  made  to  appear  that  the  fund 
or  property  of  the  insolvent  re- 
maining for  distribution,  includes 
proceeds  of  the  trust  estate.      Id. 


INSOLVENT   CORPORATIONS. 

1.  The  provision  of  the  Revised 
Statutes  (2  R.  S.  463,  §  38),  in  re- 
gard to  the  dissolution  of  corpor- 
ations neglecting  or  refusing  to 
pay  or  discharge  their  debts,  or 
suspending  their  ordinary  busi- 
ness for  a  year,  w^as  not  repealed 
by  the  Code  of  Procedure  and 
remained  in  force  until  the  pass- 
age of  the  Code  of  Civil  Pro- 
cedure. Herring  v.  JV.  T.  L.  E. 
<fe  W.  R  R  Co.  840 

2.  The  provisions  of  the  Code  of 
Procedure  (§  428  et  seg.)  in  re- 
gai*d  to  the  dissolution  of  cor- 
porations, were  simply  intended 
to  substitute  actions,  in  the  form 
prescribed,  in  the  place  of  writs  of 
scire  facias  and  quo  warranto.    Id. 

3.  In  such  an  action  a  temporary 
receiver  could  not  bo  appointed. 

Id. 


IltDEX. 


741 


4.  Under  said  provision  of  the  Re 
vised  Statutes  an  action  m  equity, 
for  a  dissolution  of  llie  corjwra- 
tion  in  the  cases  mentioned,  was 
authorized.  Id. 

6.  In  such  an  action  the  court  had 
power  to  appoint  both  a  temporary 
and  final  receivers,  whose  action 
was  not  regulated  by  statute;  but 
they  were  simply  clothed  with 
the  powers  and  charged  with 
the  duties  devolved  upon  them 
by  orders  of  the  court.  Id, 

6.  The  rights  which  the  statutes 
secure  to  creditors  in  the  case  of  a 
statutory  final  receiver  of  an  in- 
solvent corporation  are  such  only 
as  pertain  to  the  property  which 
comes  to  the  receiver  to  t)e  admm- 
istered  and  distributed  to  cred- 
itors by  him,  and  they  are  not 
entitled  to  notice  or  a  hearing 
except  as  to  claims  upon,  and  theii 
rights  in,  such  property.  Id. 

7.  The  provisions  of  the  Code  of 
Procedure  in  regard  to  the  dis- 
solution of  corporations  and  the 
powers  and  duties  of  receivers 
thereof,  and  the  provisions  of  the 
Revised  Statutes  in  regard  thereto 
collated  and  discussed.  Id. 

8.  It  aeems,  that  so  much  of  said 

g revisions  as  provide  for  notice 
y  the  receiver  to  creditors  are 
mostly  directory  and  compliance 
therewith  was  not  essential  to  the 
jurisdiction  of  ihe  court ;  their 
omission  constitutes  an  irregu- 
larity against  which  a  party  ag- 
grieved could  have  had  relief  l)y 
application  in  the  action  or  pro- 
ceeding not  in  a  collateral  action. 

Id 

9.  It  seeins,  also,  that  the  two  sj^s- 
tenis  of  procedure  against  corpo- 
rations provided  in  the  Revised 
Statutes,  i.  e.,  the  one  by  an  equit- 
able action  brought  without  leave 
of  the  court  and  the  other  by  a 
legal  action  brought  with  leave 
have  been  continued  under  the 
Codes,  and  until  the  passage  of 
the  Code  of  Civil  Procedure  ihere 
was  no  statute  regulating  the 
powers  and  duties  of  receivers 
appointed  in  the  equitable  actions. 

Id. 


INTEREST. 

1.  A  provision  in  a  judgment  of 
another  State  or  territory,  allow- 
ing interest  on  the  amount  thereof 
at  a  rate  specified,  does  not  con- 
trol where  suit  is  brought  upon 
the  judgment  in  this  State;  as  the 
increase  is  allowed,  not  as  interest 
but  as  damatres,  its  measure  must 
be  that  of  the  State  where  the 
action  for  its  recovery  is  brought. 
W.  F.  <Sb  Co.  V.  Davis.  670 

2.  A  judgment  was  rendered  in  the 
territory  of  Utah  in  lb77  for  a 
sum  specified,  ''with  iuleresJ; 
thereon  at  the  rate  of  ten  per  cent 
per  annum  from  the  date  •  thereof. 
Upon  trial  of  an  action  on  the 
judgment,  it  appeared  that  by  the 
laws  of  that  territory  ten  per  cent 
was  the  lawful  interest  where  the 
rate  was  not  stated  or  agreed 
upon.  Held,  that  plaintiff  was 
entitled  to  recover,  as  damages, 
interest  upon  the  judgment  at  the 
rate  of  seven  per  cent  up  to  the 
time  of  the  going  into  effect  of 
the  act  of  1879  (Chap.  588,  Laws 
of  1879).  reducing  the  rate  to  six 
per  cent,  and  the  latter  rate  there- 
after. Id. 


INTERPLEADER. 

1.  The  provision  of  the  New  York 
city  consolidation  act  (§  99^3,  chap. 
410,  Laws  of  1882),  providing  that 
where  no  ownership  of  land  taken 
for  a  street  is  named  m  the  report 
of  the  commissioners  or  the  own- 
era  named  cannot  be  found,  Mt 
shall  be  lawful "  for  the  city  to 
pay  the  award  into  the  Supreme 
Court,  is  for  the  city's  benefit ;  it 
is  one  which  it  may  adopt  and 
plead  as  a  defense,  but  to  which 
it  is  not  compelled  to  resort.  Pol- 
lock V.  MorrU.  070 

2.  Where,  therefore,  an  action  was 
brought  in  the  Superior  Court  of 
said  city  against  the  city  to  re- 
cover an  award,  to  which  a  claim 
was  also  made  by. a  third  person, 
and  an  order  of  interpleader  was 
granted,  substituting  said  third 
person  as  defendant  in  place  of 
the  city,  and  discharging  the  latter 
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upon  its  paying  into  the  hands  of 
the  chamberlain,  to  the  credit  of 
the  action,  the  amount  of  the 
award,  with  which  order  the  city 
complied.  Held,  that  the  defend- 
ant so  substituted  could  not  attack 
the  jurisdiction  of  the  court  be- 
cause of  said  provision ;  and  that 
the  action  was  maintainable     Id. 


JUDGMENT. 

II  seems  where  a  court,  having  juris- 
diction of  the  subject-matter  of  an 
action  and  the  parties,  pronounces 
judgment  upon  insufficient  or  ille- 
gal evidence,  or  mistakes  the  evi- 
dence or  the  law,  the  only  remedy 
of  any  person  aggrieved  is  by  an 
appeal  or  a  motion  in  the  action; 
the  judgment  cannot  be  assailed 
collaterally.  Herring  y.  iV.  T.,  L. 
R  dhW.R  R  Co.  840 

See  Foreign  Judgment. 


JUDICIAL  NOTICE. 

Courts  will  take  judicial  notice  of 
the  fact  that  in  the  sale  of  bonds 
and  negotiations  for  loans  in  be- 
half of  States,  municipalities  and 
governments,  aside  irom  their 
own  fiscal  agents,  other  agents 
are  employed.  Mayor,  etc,,  v. 
Sands.  210. 


JUDICIAL  S  VLES. 

1.  A  contingent  remainder  in  fee  is 
an  estate  in  land  within  the  mean- 
ing of  the  provisions  of  the  Re- 
vised Statutes  (2  R.  S.  194,  §  170), 
providing  for  the  sale  of  an 
infant's  real  estate,  and  the  court 
has  jurisdiction  to  direct  the  sale 
of  such  an  interest  belonging  to 
an  infant.     Dodge  v.  Stevens.    586 

2.  By  the  will  of  D. ,  who  died  in 
18(50,  his  widow  took  a  fee  in 
certain  real  estate,  determinable 
upon  her  remarriage,  his  infant 
daughter  C,  a  con tmgent  remain- 
der in  fee,  depending  upon  such 
remarriage.  In  1870,  under  an 
order  made  in  proceedings  for  the 


sale  of  the  real  estate  of  the  infant 
daughter,  her  interest  in  said 
real  estate  was  sold,  the  purchaser 
giving  back  a  bond  and  mortgage 
for  the  purchase-money,  the 
widow  also  conveyed  her  interest 
to  the  same  purchaser.  Jn  1879 
the  widow  remarried,  and  in  the 
same  year  said  mortgage  was 
foreclosed  and  the  property  bid 
off  by  the  special  guardian  of  C, 
who  subsequently  conveyed  to 
her  the  title  so  acquired.  In  pro- 
ceedings by  a  creditor  of  D.  for 
the  sale  of  said  land  to  pay  his 
debt,  Iield,  that  the  title  of  C. 
stood  not  alone  upon  the  will  of 
her  father,  but  upon  the  fore- 
closure; that  the  court  had  juris- 
diction of  the  proceedings  for  the 
sale,  in  pursuance  of  which  the 
mortgage  was  given,  and  so  the 
sale  and  the  mortgage  were  valid; 
that  as  more  than  three  years  had 
elapsed  after  the  issuing  of  letters 
testamentary  under  the  will  of  D. 
and  the  commencement  of  the 
proceedings,  the  premises  so  con- 
veyed were  not  liable  to  sale  under 
them  (chap.  311,  Laws  of  1873); 
that  it  was  immaterial  that  the 
title  again  vested  in  C,  it  was 
sufficient  that  it  was  at  one  time 
•vested  in  a  purchaser  for  value 
•and  in  good  faith,  from  that  mo- 
ment it  became  freed  from  liabil- 
ity for  the  testator's  debts,  and 
that  liability  did  not  again  attach. 

Id» 

JURISDICTION. 

1.  A  District  Court  of  the  city  of 
New  York  has  no  authority  to 
order  the  removal  of  an  action  for 
claim  and  delivery  of  personal 
property  from  that  court  into  the 
Court  of  Common  Pleas;  under 
such  an  order  the  latter  court 
acquires  no  jurisdiction,  and  can 
render  no  valid  judgment  therein. 
MUtnactU  v.  Kellerman,  461 

2.  The  Supreme  Court,  on  granting 
motion  addressed  to  its  discretion 
to  amend  a  judgment,  may  not 
absolutely  postpone  the  lien  .of 
the  judgment;  it  may  impose  such 
postponement  as  a  condition  of 
granting  the  motion,  leaving  to 
^he  moving  party  the  option  either 
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to  accept  the  favor  granted,  with 
the  condition,  or  of  not  taking  it 
and  having  his  judgment  in  its 
original  state.  Symson  v.  Sd- 
heimer.  680 

S.  While  this  court  has  power  to  cor- 
rect a  General  Term  order  which 
absolutely  postpones  the  lion  of 
the  judgment  so  as  to  make  the 
pc^tponeraent  a  condition,  it  may 
not  impose  other  coudiiions.     Id, 


JURY. 

1.  Where  a  party  elects  to  bring  an 
action  for  both  legal  and  equitable 
relief  in  respect  to  the  same  cause 
of  action,  the  case  is  not  one  of 
right,  triable  by  jury;  but  by  such 
election  he  submits  to  have  the 
issues  tried  by  the  court,  alone  or 
with  the  aid  of  a  jury,  as  the  court 
in  its  discretion  may  determine, 
according  to  the  practice  in  equity 
cases.  Cojswell  v.  N,  F.,  iV.  II.  & 
K  B  li.  Cj.  319 

'd.  An  equitable  action  to  restrain 
the  continuance  of  a  nuisance,  or 
an  action  for  a  nuisance,  in  which 
equitable  relief  is  also  demanded, 
is  not  an  action  for  a  nuisance 
within  the  meaning  of  the  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (§  968),  which  declares  that 
such  an  action  must  be  tried  by  a 
jury.    (§1660.)  Id, 

-3.  Accordingly  lield,  where  the  com- 
plaint in  an  action  asked  judgment 
for  damages  and  for  an  abatement 
of  an  alleged  nuisance,  and  also 
for  an  injunction  restraining  a 
continuance  of  the  nuisance,  that 
plaintiff  was  not  of  right  entitled 
to  a  jury  trial.  Id, 

-L  An  action  brought  by  a  stock- 
holder of  a  bank  on  behalf  of  him- 
self and  other  stockholders  against 
its  directors,  to  call  them  to  ac* 
count  for  losses  and  damages  sus- 
tained by  the  bank  because  of 
misconduct  and  negligence  on 
their  part  in  the  discharge  of  their 
duties,  is  an  equitable  action, 
wherein  the  defendants  are  not 
entitled,  as  matter  of  right,  to  a 


trial  of  the  whole  issues  by  juiy. 
BrinckerhoffY,  Bostwick.  567 

5.  It  seems  it  is  proper  in  such  an 
action  to  frame  issues  to  ])e  tried 
by  a  jury.  Id. 


KINGS  (COUNTY  OF). 

1.  The  board  of  supervisors  of  the 
county  of  K.,  in  whom  was  vested 
the  power  to  fix  the  com])ciis:ition 
of  the  district  attorney,  his  assist- 
ants, clerks  and  officei-s,  in  Au- 
gust, 1877,  fixed  the  sabries,  and 
among  them  the  salary  of  the  chief 
clerk,  at  $8,000  per  annum.  In 
November,  1877,  however,  said 
board  fixed  the  amount  to  be 
raised  by  taxation  for  the  salaries 
in  that  office  for  the  current  fiscal 
year,  at  a  sum  considerably  less 
than  the  aggregate  of  the  salaries 
as  fixed  in  Au^st,  1877.  The  re- 
lator was  appomted  by  the  district 
attorney,  whose  term  of  office  be- 
gan January  1,  1878,  chief  clerk 
from  that  date,  at  a  salary  of 
$1,500,  the  salaries  in  the  office 
having  been  scaled  down  to  come 
within  the  appropriation.  The 
relator  accepted  the  aj  pointment 
and  continued  in  the  office  until 
August  1,  1881,  receiving  and  ac- 
cepting the  salary  so  tixed  mak- 
ing no  claim  for  additional  com- 
pensation until  after  his  employ- 
ment had  terminated.  In  an  action 
to  recover  the  difference  between 
the  amount  received  and  the 
amount  of  salary  as  fixed  by  the 
board,  held,  that  the  action  of  the 
board  in  November,  1877,  plainly 
indicated  an  intention  on  its  part 
to  reduce  the  salaries,  nnd  author- 
ity was  thus  impliedly  given  to 
the  incoming  district  attorney  to 
make  such  arrangements  with  his 
appointees  as  would  bring  the 
aggregate  within  the  sum  to  be 
raised;  that  it  was  fairly  presuma- 
able  that,  by  the  voluntary  accept- 
ance and  retention  by  the  relator 
of  his  employment  at  the  reduced 
salary,  the  board  was  led  to  omit 
adopting  a  formal  resolution  re- 
ducing the  salary  to  that  fixed  by 
the  district  attorney;  and  that, 
therefore,  plaintiff  was  not  entitled 
to  recover.  People,  ex  rel.  Bacon 
V.  Bd.  Suprs,  180 
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LA.W. 

In    action  to  reform  contract 

on  ground  of  mistaJce,  ptainiiff  on  fail- 
ing to  show  mistake,  not  entitled  to 
a  judicial  construction  of  contract  as 
it  is;  this  is  a  legal  question  to  be  de- 
termined in  action  at  law. 

Sec  0,  Co.  V.  D.  R  T.  Co.         loli 


LEASE. 

1.  A  covenant  in  a  lease  providing 
for  renewals  will  not  be  fco  con- 
strued to  create  a  perpetuity. 
Syms  V.  Maijor,  etc.  658 

2.  A  lease  from  the  city  of  New 
York  contained  a  covenant  on  the 
part  of  the  landlord  to  release  for 
a  term  of  twenty-one  years, "  with 
a  like  covenant  for  future  renewals 
as  is  contained  in  this  present  in- 
denture." At  the  expiration  of  the 
term  the  landlord  executed  a  new 
lease  for  the  specified  term,  with 
a  covenant  therein  providing  for 
a  release  for  the  term  of  twenty- 
one  years.  The  third  lease  was 
executed  with  no  covenant  therein 
providing  for  a  renewal,  but  the 
tenant  covenanted  at  the  end  of  tho 
term  to  surrender  the  premises. 
A  short  time  prior  to  the  expira- 
tion of  the  third  lease,  the  landlord 
sold  the  premises.  In  an  action  to 
reform  the  hist  two  leases  by  in- 
serting therein  covenants  for  fur- 
ther renewals  and  to  enforce  the 
last  lease  as  so  reformed,  Juild,  that 
the  language  of  the  original  lease 
was  satisfied  by  giving  the  lessee 
the  ri^ht  to  two  renewals;  that  the 
acceptance  of  the  two  renewals 
gave  a  practical  construction  by 
the  parties,  entitled  to  great  weight 
in  determining  the  intent;  but,  in 
any  event,  under  the  last  lease  the 
tenant  could  claim  no  right  to  the 
premises  after  its  termination,  and 
in  the  absence  of  proof  of  mistake 
or  fraud,  there  was  no  ground  for 
a  reformation  thereof;  and  that 
therefore  an  action  was  not  main- 
tainable. Id. 

8.  Plaintiffs  leased  to  L,  certain  coal 
lands  for  a  term  of  twenty  years. 
By  the  terms  of  the  lease  the  lessee 
covenanted  to  mine  not  less  than 


75,000  tons  of  coal  per  annum  for 
the  first  five  years  and  100,000 
tons  per  annum  thereafter,  and  to 
pay  a  rent  or  royally  of  thirty 
cents  per  ton  on  all  the  coal  mined, 
payments  to  be  made  quarterly. 
In  case  the  coal  mined  in  any  year 
fell  short  of  the  quantity  specified, 
the  lessee  covenanted  to  pay  a 
sum  equal  to  the  amount  he  would 
have  been  required  to  pay  if  ho 
had  mined  the  full  minimum, 
quantity.  Then  followed  this  pro- 
vision: "  Provided  thai  if  in  any 
year  the  party  of  the  second  part 
shall  mine  and  carry  away  moi*e 
than  the  proper  minimum  quantity 
for  such  year,  such  excess  or  sa 
much  thereof  as  may  be  necessary, 
may  be  set  off  against  the  defic- 
iency of  any  other  year  or  years 
within  the  same  division  of  tho 
term  hereby  demised;  so  much  of 
said  excess  as  is  applied  to  mako 
up  such  deficiency  having  beca 
paid  for  shall  not  be  paid  for 
again."  In  an  action  to  recover 
rent  or  royalty  alleged  to  be  due 
for  a  quarter,  cluring  which  no  coid 
had  been  mined,  it  appeared  that 
durins^  the  preceding  year  of  that 
perioof  or  division  of  the  term 
the  defendant,  assignee  of  tho 
lessee,  had  mined  and  paid  the 
royalty  on  an  excess  over  the  min- 
imum quantity  specified.  Held 
(RuGEK,  Ch.  J.,  and  Uapallo,  J., 
dissenting),  that  the  lessee  was  en- 
titled to  set  off  sufficient  of  the  ex- 
cess to  make  good  the  deficiency; 
that  he  was  not  required  to  mine 
continuously  during  each  year  of 
each  division  of  the  term  the  min- 
imum quantity  specified,  nor  was 
the  application  of  an  excess  limit- 
ed under  the  terms  of  the  lease  to 
a  deficiency  occurring  in  the  pre- 
ceding years;  but  that  the  lessee 
had  the  right  to  mine  during  the 
first  year  of  each  division  ana  pay 
for  the  whole  amount  required  for 
that  period;  and,  in  case  it  had 
done  so,  unless  he  mined  an  addi- 
tional quantity,  would  have  been 
discharged  from  liability,  Mcln- 
tyre  v.  Mclntyre  C.  Co,  264 

4.  The  fact  that  a  wife  resides  with 
her  husband  upon  premises  leased 
by  him  in  her  name,  is  no  evidence 
that  slie  authorized  the  leasing; 
and,  in  the  absence  of  proof  of 


INDEX 


745 


authority,  or  that  she  had  knowl- 
edge that  the  hiring  was  in  her 
name,  she  is  not  liable  for  the  rent 
or  the  value  of  the  use  and  occu- 
pation.    Savford  v.  Pollock,      460 


LIENS. 

1.  A  mere  general  creditor  of  a  firm, 
having  no  execution  or  attach- 
ment, has  no  lien  whatever  upon 
its  personal  assets.  Saunders  v. 
Iteillj/.  12 

2.  Where  deliveries  of  property  are 
made  under  a  single  contract  by 
the  owner  to  another  at  different 
times,  for  the  puri)()se  of  having 
work  done  thereon  which  adds 
to  its  value,  a  lien  in  favor  of  the 
person  doing  the  work  attaches 
to  all  the  property,  in  the  same 
manner  as  if  it  had  all  been  de- 
livered at  one  time ;  and  if  a  part 
is  voluntarily  returned  without 
payment  for  the  work,  the  work- 
man retains  his  lien  for  all  the 
work  done,  on  the  property  which 
remains  in  his  possession;  the 
only  effect  of  the  return  is  a  re- 
lease of  so  much  of  the  security. 
Wiles  L,  Co,  V.  JIalilo.  234 

8.  Where,  however,  a  particular 
time  of  payment  is  fixed  by  the 
contract,  which  is  or  may  be  sub- 
sequent to  the  time  when  the 
owner  is  entitled  to  a  return  of 
the  property,  there  can  be  no  lien. 

Id, 

4.  Plaintiff  contracted  with  one  H. 
to  launder  all  the  collars  and 
cuffs  manufactured  by  the  latter, 
at  a  price  specified  Plaintiff  was 
to  return  the  goods  as  fast  as  laun- 
dered and  to  render  a  bill  and  re- 
ceive payment  in  cash  on  the  first 
of  each  month  for  all  goods  laun- 
dered and  returned  during  the 
preceding  moiith.  In  an  action 
brought  against  a  sheriff  who  had 
levied  on  the  goods  in  plaint- 
iff's hands  under  an  execution 
against  H..  held,  that  plaintiff  had 
no  right  of  lien  either  for  the  bal- 
ance due  him  or  for  the  work 
done  on  the  goods  so  levied  on. 

Id, 

SicKELs — Vol.  LX.      94 


5.  After  sale  in  a  partition  suit,  a 
referee  was  appointed  to  take 
proof  of  the  interests  and  righta 
of  the  several  parties  and  claim- 
ants in  the  f una.  It  appeared  that 
N.  died,  seized  of  the  real  estate 
in  question.  He  devised  it  to  his 
four  children,  one  of  whom,  more 
than  three  years  after  the  death 
of  the  testator,  conveyed  and 
another  devised  his  interest.  D. 
thereafter  recovered  a  judgment 
in  an  action  brought  by  him 
against  the  executors"  of  N.  This 
judgment  the  referee  allowed  as 
a  claim  upon  and  directed  its 
payment  out  of  the  fund.  Ileldf 
error;  that  the  judgment  did  not 
become  a  lien,  either  in  law  or 
eciuity,  upon  the  two  shares  of 
the  real  estate  so  conveyed  and 
devised,  and  there  was  no  ground 
for  charging  said  shares  with 
any  portion  of  said  judgment; 
that  the  owners  of  those  sliarcs 
in  no  way  became  bound  for  the 
debts  of  N.,  nor  wus  the  real 
estate  chargeable  after  it  came  to 
their  hands.     Plaft  v.  P(aU,      488 

6.  It  seems  the  judgment  was,  as 
against  the  devisees  or  their  suc- 
cessors in  interest,  not  even  evi- 
dence of  the  existence  of  a  claim 
against  the  estate.  Id. 

7.  The  statutes  which  provide  a 
method  of  enforcing  the  debts  of 
a  decedent  affainst  his  heirs  and 
devisees  ana  against  his  real 
estate  (2  K.  S.  450.457,  Code  of 
Civil    Pro.   §  1837  et  neq),  do  not 

apply  to  such  a  case.  Id. 


8.  It  seems  that  the  debts  of  a  de- 
cedent can  be  ordered  to  be  paid 
out  of  his  real  estate,  or  by  his 
heirs  or  devisees,  only  in  the 
manner  provided  by  said  statutes. 
During  three-years  after  his  death 
the  real  estate  left  by  him  cannot 
be  so  aliened  by  heirs  or  devisees 
as  to  defeat  the  claims  of  creditors 
thereon  {i  R.  S.  100  et  seq..  Code 
of  Civil  Pro.  §  2749  et  seq).  After 
that  time  those  claims  cease  to  be 
a  lien  or  charge  in  any  sense  upon 
the  real  estate,  but  may  be  en- 
forced in  the  manner  provided 
against  the  heirs  and  devisees.  Id, 

9.  In  an  action  previously  brought 


746 


INDEX. 


by  one  of  the  devisees  against  the 
three  others,  an  accounting  was 
hud,  the  tiual  judgment  fixed  the 
sum  each  had  received  from  the 
estate,  and  it  was  adjudged  that 
each  was  indebted  to  the  estate  in 
the  amount  so  received,  '*  con- 
tingent on  the  rights  of  the  cred- 
iiors  of  such  estate  and  the  future 
adjustment  and  settlcmenf  of  tlie 
interests  of  all  parties."  The 
i-cferee  heroin  took  proof  of  tlic 
amounts  so  received,  and  treated 
them  as  payments  to  the  parties 
respectively,  charging  their  with 
interest  thereon,  and  divided  the 
fund  so  as  to  make  each  sliare, 
including  what  had  been  so  pre- 
viously received,  equal.  Held, 
error;  that  whatever  equitable  lien 
there  may  have  been  as  against 
either  of  the  original  devisees  in 
favor  of  the  others,  it  did  not 
absolutely  attach  to  the  real  estate 
or  follow  it  in  the  hands  of  one 
holding  under  him  as  devisee, 
heir  or  grantee;  nor  was  it  made  a 
lien  by  the  former  judgment     Id. 

10.  The  executors  of  K.  havtng 
brought  an  action  to  set  aside  cer- 
tain conveyances  and  transfers  of 
property  made  by  their  testator, 
made  a  contract  with  M  ,  their  at- 
torney therein,  by  which  they 
agreed  to  give  him,  as  a  compen- 
sation for  his  services  in  addition 
to  costs,  one-half  of  any  recovery, 
and,  to  give  effect  to  the  agree- 
ment, assigned  one-half  of  any 
recovery.  An  assignee  of  M. 
claimed  a  lien  upon  tike  fund  by 
virtue  of  that  agreement.  Udd, 
that  the  executors  had  no  power 
to  make  the  agreement  and  cre- 
ated no  lien  thereby  upon  the  es- 
tate; tiiat  even  if  there  was  a 
valid  claim  under  the  agreement 
the  owner  could  not,  as  matter  of 
right,  have  enforced,  it  in  this 
action.  Id, 

11.  The  Supreme  Court,  on  grant- 
ing motion  addressed  to  its  dis- 
cretion to  amend  a  judgment,  may 
not  absolutely  postpone  the  lien 
of  the  judgment;  it  may  impose 
such  postponement  as  a  condition 
of  granting  the  motion,  leaving  to 
the  moviuiT p«rty  the  option  either 
to  accept  the  favor  granted,  with 
the  condition,  or  of  not  taking  it 


and  having  his  judgmeiit  in  its 
original   state.      Symton   v.   Sel- 


12.  While  this  court  has  power  to 
correct  a  General  Term  order 
which  absolutely  postpones  the 
lien  of  the  judgment  so  as  to 
make  the  postponement  a  con- 
dition, It  may  not  impose  other 
conditions.  Id. 

13.  Such  a  condition  does  not  post- 
pone the  lien  of  the  judgment  to 
that  of  a  judgment  docketed  in 
form,  but  as  matter  of  law  void. 
In  such  case,  as  there  is  in  fact 
no  judgment,  there  is  no  lien.  Id. 

See  iM  liCH AN ics' Liens. 


LIMITATION  OP  ACTIONS. 

1.  The  omission  of  the  assessors  to 
give  notice,  as  required  by  the 
statute  (§  9,  chap.  20:»,  Laws  of 
1880),  of  the  completion  of  their 
roll  and  its  delivery  to  the  proper 
officer,  prevent  the  running  of  the 
fifteen  days,  durintr  which  appli- 
cation may  be  macte  for  a  writ  of 
certiorari  to  review  an  assessment, 
and  leaves  the  writ  to  be  sued  out 
at  any  time.  People,  ex  rel.  R.  W 
d  O  H  R.  Go.  V.  JlieU  198 

2.  The  limitation  contained  in  the 
Revised  Statutes  (I  H.  S.  226,  §48), 
of  time  in  which  claims  must  bo 
presented  against  the  State  for 
canal  damages  is  not  applicable 
to  claims  for  temporary  damages 
presented  under  the  act  or  1870 
(chap.  821,  Laws  of  1870.)  Bea- 
eoek  V.  StaU,  2i(5 

^  Olaimant  alleged,  as  the  ground 
of  his  claim,  that  the  State  for 
the  purposes  of  canal  navigation, 
rebuilt  a  dam  on  the  Oswego  river 
and  canal,  by  reason  whereof  the 
waters  of  Ox  creek  were  set  back 
upon  his  lands  and  remained  there 
the  entire  year.  Held,  that  the 
claim  was  not  provable  under  the 
act  of  1870,  but  under  the  act  of 
1880  (chap.  293,  Laws  of  1830),  or 
the  amendatory  act  of  1866  (chap. 
8:^6,  Laws  of  18aK);  that  the  one 
year's  limitation  prescribed  by  the 
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latter  act  was  applicable;  and,  as 
the  claim  was  not  presented  within 
that  time,  that  claimant  was  prop- 
erly awarded  nothing.  Stewart  v. 
BtaU.  25  i 

4  A  diversion  of  water  flowing  from 
a  spring  whereby  an  owner  below 
is  deprived  of  its  use,  is  a  con- 
tinuinof  injury  and  is  not  referable 
exchLsively  to  the  day  when  the 
original  wrong  was  committed, 
and  although  that  was  more  than 
six  years  before  the  commence- 
ment of  the  action  to  recover 
damages,  the  action  is  not  barred 
by  the  statute  of  limitations  ex- 
cept as  to  the  damages  which  ac- 
crued prior  to  the  six  years,  adding 
thereto  in  case  the  action  is  by  or 
against  an  executor  or  admmis- 
trator  the  further  extension  allow- 
ed in  such  cases.  Colrick  v.  Swin- 
burne.  503 

5.  Where  the  action  is  against  an 
executor  or  administrator  the 
three  years  statute  of  limitations 
(Code  of  Civil  Pro.  §  383),  does 
not  applv,  as  the  action  is  not  for 
taking,  detaining  or  injuring  per- 
sonal property.  Id. 

•.  A  payment,  such  as  will  avert 
the  effect  of  the  statute  of  limita- 
tions as  a  bar,  must  be  a  conscious 
and  voluntary  act  on  the  part  of 
the  debtor,  explainable  only  as  a 
reco^ition  and  confession  of  the 
existing  liability.   Blair  v.  Lynch. 


MANDAMUS. 

1.  The  State  comptroller,  in  case  of 
his  refusal,  may  be  required  by 
mandamus  to  hear  and  determine 
an  application  made  to  him  by  a 
purchaser  of  real  estate,  at  a  State 
tax  salB,  to  cancel  the  sale  and 
refund  the  purchase-money,  where 
the  purchaser  alleges  and  presents 
proof  to  show  that  the  tax  was 
invalid.  People  ex  rel.  Oetrander  v. 
Glutpin.  309 

2.  The  petition  of  the  relator,  on 
application  to  the  comptroller  to 
cancel  a  tax  sale  and  refund  the 
purchjise-money,  set  forth  that 
the  board  of  supervisors  of  the 


county  failed  to  extend  the  tax 
on  the  assessment-roll,  but  dele- 
gated it  to  tlie  supervisor  of  the 
town  to  make  the  extension  and 
did  not  subsequently  ratify  it. 
The  relator  also  produced  the 
affidavit  of  the  clerk  of  the  board 
and  of  one  of  the  members  of  the 
board  substantiating  the  allega- 
tions of  the  petition,  and  offered  to 
produce  satisfactory  evidence  of 
the  alleged  defect  from  witnesses 
who  knew  the  facts.  Eddy  that 
it  was  the  duty  of  the  comptroller 
to  hear  and  decide  the  case;  and 
that  upon  his  refusal  so  to  do,  a 
mandamus  was  properly  granted. 

Id. 


MARRIAGE. 
See  Ante-nuptial  Agreeicbnt. 

MARRIED  WOMEN. 

1.  The  fact  that  a  wife  resides  with 
her  husband  upon  premises  leased 
by  him  in  her  name,  is  no  evi- 
dence that  she  authorized  the 
leasing;  and,  in  the  absence  of 
proof  of  authority,  or  that  she 
had  knowledge  that  the  hiring 
was  in  her  name,  she  is  not  liable 
for  the  rent  or  the  value  of  the 
use  and  occupation.  Sanfordv. 
Pollack,  450 

MASTER  AND  SERVANT. 

1.  The  duty  incumbent  upon  an 
employer  of  furnishmg  a  safe 
machine  for  his  employe  to  work 
with  does  not  require  the  best 
possible  appliances;  his  duty  is 
discharged  if  he  furnishes  a  ma- 
chine reasonably  safe  and  suit- 
able, such  as  is  ordinarily  used  in 
the  business,  and  which  is  in  good 
repair.     IUckey  v.  Taaffe.  26 

2.  An  employe  in  accepting  service, 
with  a  Knowledge  of  the  charac- 
ter and  position  of  the  machinery 
he  is  required  to  operate,  takes 
the  risk  of  such  perils  as  are  inci- 
dent to  the  use  of  the  machinery 
in  its  then  condition,  and  are  ap- 
parent, and  he  cannot  call  upoa 
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the  employer  to  make  alterations 
to  secure  greater  safetj'.  Id. 

8.  It  seems  that  in  putting  a  person 
of  immature  years  at  work  uj)()n 
dan;jerous  machinery  with  which 
he  IS  unfamiliar,  the  employer 
must  give  such  instructions  as 
will  cause  the  employe  to  fully 
understand  and  appreciate  his 
dangerous  position  and  the  conse- 
quences of  a  want  of  care.  If 
the  emplo)^e  is  so  young  that 
after  full  instructions  he  fails  to 
understand  them  or  to  appreciate 
the  dangers  arising  from  want  of 
care,  he  is  too  young  for  the  em- 
ployment and  the  employer  puts 
or  keeps  him  at  work  at  his  own 
risk.  Id, 

4.  Where,  however,  it  appears  that, 
although  no  such  instructions 
were  given,  the  employe  was 
aware  of  and  fully  appreciated 
the  dangers  to  be  apprehended 
from  working  the  machinery  and 
was  fully  competent  to  perform 
the  work,  the  fact  that  he  is  a 
minor  does  not  alter  the  general 
rule  that  the  employe  takes  upon 
himself  the  risks  which  are  patent 
and  incident  to  the  employment. 

Id. 

6  The  liability  of  a  master  for  neg- 
ligence causing  injury  to  a  servant, 
where  the  negligence  complained 
of  is  not  the  personal  act  or  omis- 
sion of  the  master,  but  of  a  co- 
survant,  turns  upon  the  character 
of  the  act  or  omission.  If  the  co- 
servant,  whos«  negligence  caused 
the  injury,  was  at  the  time  repre- 
senting the  master  in  doing  the 
master's  duty,  the  latter  is  liable; 
if,  on  the  other  hand,  the  co-ser- 
vant was  simply  performing  the 
work  of  a  servant  in  his  charac- 
ter as  such,  the  master  is  not 
liable.     Lougldin  v.  State,         159 

6.  The  fact  that  the  person  whose 
negligence  caused  the  injury  was 
a  servant  of  a  higher  grade  than 
the  one  injured,  or  that  the  latter 
was  subjt^et  to  the  direction  or 
control  of  the  former  and  was 
engaged  at  the  time  in  executing 
his  orders,  docs  not  take  the  case 
out  of  the  general  rule.  Id.  j 


7.  The  same  rule  applies  in  the  case 
of  an  employe  of  the  State  who 
has  filed  a  claim  for  damages 
under  the  act  of  1870  (chap.  yl?l. 
Laws  of  1870.)  Id. 

8.  Plaintiff,  an  employe  of  the  State, 
was  engaged  under  the  direct lou 
of  W.,  the  captain  of  the  State 
boat,  in  digging  clay  from  a  bank 
and  loading  it  on  to  the  boat. 
While  digging  under  the  bank  the 
overhanging  earth,  which  had 
been  loosened  by  W.,  fell  upon 
and  injured  him.  Held,  that  the 
injury  was  caused  by  the  n«'.gli- 
gencc  of  a  co- servant,  and  the 
State  was  not  liable.  Id. 

0.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defeniiants'  negligence, 
it  appeared  that  defendants  were 
engaged  in  the  manufacture  of 
articles  from  wood.  The  lumber 
used  was  planed  on  the  first  floor 
of  their  establishment  and  then 
passed  up  through  an  opening  to 
the  floor  above.  This  opening 
was  in  a  piissajc-way  wliere  those 
emploved  on  the  second  floor 
passecf  back  and  forth  in  the 
performance  of  their  work;  when 
not  in  use,  it  was  closed  by  a 
heavy  trap-door.  Plniatiff,  an 
employe  of  the  defendants,  was 
going  along  the  pas-siiLe-way  in 
the  performance  of  his  work, 
when  the  trap-door  was  suddenly 
raised  from  below  by  a  workman 
in  the  planing  room,  plaintiff  fell 
through  the  opening  and  wjis  in- 
jured. Plaintiff  had  been  in  de- 
fendants' employ  for  about 
twenty-two  months  and  was  fully 
informed  as  to  the  location  ana 
use  of  the  trap-door  and  the  man- 
ner of  its  construction.  Defend- 
ants had  given  instructions  that 
the  trapdoor  should  not  be  opened 
from  below,  and  the  employe  who 
opened  it  had  been  so  instructed 
by  the  foreman.  Held,  tint  the 
action  was  not  maintainable,  as 
the  injury  was  caused  by  the  neg- 
liirence  of  a  co-employe;  that  the 
location  of  the  trap-door  in  tbe 
pas'^age-way  was  not  per  sc  a 
wrongful  act;  that  defendants  had 
a  right  to  place  it  there  and  were 
not  hound  to  change  the  arrange- 
ment to  secure  greater  safety  to 
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their  employes;  and  that  plaintiff 
took  the  risk  of  the  obvious  dan- 
gers connected  with  his  employ- 
ment.    AnViony  v.  Leeret        5U1 

10.  B  seems  if  the  trap-door  had  not 
been  oi)en  to  observation,  or  if  its 
existence  had  not  been  known  to 
those  whose  duty  required  them 
to  use  the  passage  way,  or  if  de- 
fendants had  omitted  to  give  prop- 
er instnictions  to  those  employed 
in  the  planing  room,  a  different 
question  would  have  been  pre- 
sented. Id. 


MECHA.NICS'  LIEN. 

1.  A  contract  made  with  the  trus- 
tees of  public  schools  of  a  ward 
in  the  city  of  New  York  for  the 
construction  of  a  school-house,  is 
a  contract  with  an  incorporated 

•  city  within  the  meaning  of  the  act 
of  1878  (chap.  315,  Laws  of  1878), 
giving  alien  to  any  person  per- 
fonning  labor  or  furnishing  ma- 
terials in  the  performance  of  a  con- 
tract with  the  city  upon  moneys 
in  the  control  of  the  city,  due  or 
to  srow  due  under  the  contract. 
Bm  v.  Mayor,  etc,  139 

2.  The  board  of  education  is,  for  the 
purposes  of  tlie  act,  the  depart- 
ment or  bureau  having  charge  of 
the  work  in  which  to  file  the 
notice  of  claim,  and  a  filing  of 
such  notice  with  the  clerk  of  the 
board  and  Ysllh  the  city  comptrol- 
ler is  a  fulfillment  of  the  require- 
ments of  the  act  in  that  respect 

Id. 


MERGER. 

The  fact  that  in  the  late  bankrupt 
act  there  was  a  provision  for  a 
stay  of  proceedings  in  an  action 
prior  to  the  discharge,  and  that 
defendant  failed  to  avail  himself 
of  it,  or  having  procured  a  stay, 
it  was  by  reason  of  his  neglect 
vacated,  does  not  so  merge  the 
debt  in  the  judgment  as  to  es- 
cape the  force  of  the  discharge. 
McDonald  v.  DavU,  608 


MILLER  (THEODORE), 

Proceedings  on  retirement  of. .  088 

MISTAKE. 

1.  No  legal  duty  rests  upon  a  party 
to  an  action,  in  whose  favor  a  judg- 
ment has  been  rendered  therein, 
to  disclose  a  mistake  made  in  his 
favor  to  his  opponent;  and  an 
agreement  between  him  and  an 
assignee  of  the  judgment  to  keep 
silent  as  to  the  mistake,  is  not  ac- 
tionable fraud.     Wood  v.  Amory, 

278 

2.  Such  an  agreement  is  not  made 
ille&rul  by  an  averment,  in  an  action 
for  alleged  fraud  that  it  was  made 
p^ursuant  to  conspiracy  and  collu- 
sion between  the  parties;  the  com- 
plaint must  show  an  unlawful 
conspiracy,  in  which  the  conceal 
ment  was  but  a  step,  and  must 
specify  other  steps  taken  which 
were  unlawful.  Id. 

8.  A  mere  mistake  made  by  a  court 
or  referee  in  rendering  a  decision 
may  not  be  remedied  upon  the 
principles  applicable  to  mutual 
mistakes  m  transactions  between 
parties.  Id, 

4.  In  an  action  against  the  assignee 
of  a  judgment,  the  complaint  in 
which  alleged  fraud  and  collu- 
sion between  defendant  and  his 
assignor  to  keep  silent  as  to  a  mis- 
take made  by  the  referee  which  in- 
creased the  amount  of  the  judg- 
ment, the  averments  of  the  com- 
plaint showed  that  about  the  time 
of  the  argument  of  an  appeal  from 
the  judgment,  and  some  months 
before  its  decision,  plaintiff  ac- 
quired full  knowledge  of  the  mis- 
take, and  yet  until  the  commence- 
ment of  the  action,  over  four  years 
thereafter,  took  no  steps  to  correct 
it,  but  paid  the  judgment  without 
protest  or  claim  in  any  way  of  the 
existence  of  the  mistake,  and  no 
excuse  was  made  for  the  omission. 
Held,  that  conceding  there  was  a 
cause  of  action,  it  did  not  survive 
such  a  payment.  Id. 

5.  In  an  action  to  reform  a  contract 
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on  the  ground  of  mistake,  in  case 
of  failure  to  show  the  alleged  mis- 
take, the  plaintiff  is  not  entitled 
to  a  judicial  construction  of  the 
contract  as  it  is;  that  is  a  purely 
legal  question  which  does  not 
belong  to  the  action,  but  should 
be  determined  in  an  action  at  law. 
OakvilU  Co,  v.  D,  R  T.  Uo,      058 


MORTGAGE. 

1.  One  claiming  under  a  convey- 
ance, in  form  a  deed,  but  in  fact 
given  as  a  mortgage,  cannot  main- 
tain ejectment  against  the  grantor 
or  any  other  person.  Shattuck  v. 
Bascom.  89 

3.  Reconveyance  by  the  grantee  to 
the  grantor  is  not  necessary  to 
reinvest  the  latter  with  the  abso- 
lute title ;  it  is  necessary  only  to 
clear  up  the  record  title.  Id. 

8.  A  deed,  purporting  to  be  an  in- 
strument between  E. ,  of  the  first 
part,  and  C,  in  trust  for  three  in- 
fant children  of  C,  **  with  power 
to  sell  and  convey  or  mortgage 
without  the  appointment  of  a 
guardian,  of  the  second  part/' 
conveyed  certain  premises  to  the 

Earty  of  the  second  part,  **  their 
eirs and  assigns,  forever."  There 
was  no  other  reference  to  a  trust 
or  power  save  that  contained  in 
the  first  clause.  Hdd,  that  the 
three  infants  were  the  real  benefi- 
ciaries of  the  grant;  that  the  land 
passed  to  and  vested  in  them 
(1  R.  8.,  728,  §§  47,  4  ),  subject 
to  the  execution  of  the  power, 
which  w^as  a  general  trust  power 
to  be  executed  solely  for  their 
benefit,  and,  therefore,  that  a  mort- 
gage on  the  land  given  by  C.  to 
secure  a  debt  of  her  husband  was 
not  a  valid  execution  of  the  power 
and  was  void.  Syracuse  Svgs.  Bk. 
v.  nddm.  415 

4.  A  deed  recited  an  ante-nuptial 
agreement  between  J . ,  the  grantor, 
and  his  wife,  in  pursuance  of 
which  the  conveyance  was  exe- 
cuted, which  agreement  was  to 
the  effect  that  in  case  the  intend- 
ed marriage  was  celebrated  he 
would  convey  the  land  in  ques- 


tion to  H.,  **to  the  use,  benefit 
and  behoof  "  of  the  wife  **  in  man- 
ner following,  "in  the  event  of  the 
decease  of  J.  during  the  lifetime 
of  the  wife,  she  to  have  the  use  of 
one-half  of  the  premises  during 
her  life,  and  after  her  death  the 
same  to  revert  to  the  heirs  of  J. ; 
also  the  use  of  the  other  half  dur- 
ing the  minority  of  two  children 
of  J.  by  a  former  marriage-  when 
they  become  of  age  the  said  half 
to  be  conveyed  to  them,  and  in 
case  of  the  decease  of  the  "wife 
without  issue  during  the  lifetime 
of  J.  all  of  the  property  to  be 
transferred  back  to  him.  The 
wife  died  l)efore  J.  Held^  that  no 
tnist  estate  and  no  estate  what- 
ever vested  in  the  grantee  named 
in  the  deed,  but  it  was  simply  a 
conveyance  to  him  for  the  uses  of 
the  beneficiaries  named,  which 
uses  would  be  executed  by  the 
statute  witliout  any  conveyance; 
that  the  deed  was  not  to  take  effect 
at  all,  except  in  the  contingency 
of  J.  dyin^  before  his  wife;  tbat 
the  provision  in  the  agreement 
that  in  the  event  of  the  decease 
of  the  wife  '^without  issue"  dur- 
ing the  lifetime  of  J.  all  of  the 
property  should  be  assigned  back 
to  him,  was  not  of  itself  sufficient 
to  create  a  trust  in  favor  of  the 
issue  of  the  marriage;  that,  there- 
fore, all  interests  under  the  deed 
were  defeated  hy  and  it  ceased  to 
have  any  operation  upon  the  death 
of  the  wife  during  the  lifetime 
of  J. :  and  that  a  mortgage,  exe- 
cuted by  J.  and  his  wife  upon  the 
premises  after  the  execution  of 
the  deed,  was  a  valid  lien.  Hdck 
V.  Beinheimer,  470 

See  FORECLOSUBB. 


MOTIONS  AND  ORDERS. 

1.  An  order  of  Gkneral  Term  re- 
versing an  order  of  Special  Term, 
which  confirmed  a  report  of  a 
referee  appointed  to  determine  as 
to  conflicting  claims  to  surplus 
moneys  arising  on  foreclosure  sale, 
and  ordering  anew  hearing  before 
another  referee,  is  not  reviewable 
here.  If  the  inquiry  be  considered 
as  a  special  proceeding  under  the 
Code  of  Civil  Procedure,  then  the 
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order  of  Gencml  Term  is  not  flnal 
and  80  not  reviewable  (subd.  8, 
§  190),  if  it  be  regarded  as  an  in- 
quiry nmde  for  the  informtition  of 
the  court  (§  ]015),  then  the  order 
is  not  appealable,  both  because  it  is 
not  final  and  because  it  is  discre- 
tionary. 2fuL  L.  Ins,  Co.  v.  Atit 
tJwny,  57 

2.  The  Supreme  Court,  on  granting 
motion  addressed  to  its  discretion 
•  to  amend  a  judgment,  may  not  ab- 
solutely postpone  the  lien  of  the 
judgment;  it  may  impose  such 
postponement  as  a  condition  of 
granting  the  motion,  leaving  to  the 
moving  party  the  option  either  to 
accept  the  favor  granted,  with  the 
condition,  or  of  not  taking  it  and 
having  his  judgment  in  its  orig- 
inal state.      SyiMon  v.  Sdhdmer. 

660 

8.  While  this  court  has  power  to  cor- 
rect a  General  Term  order  which 
absolutely  postpones  the  lien  of 
the  judgment  so  as  to  make  the 
postponement  a  condition,  it  may 
not  impose  other  conditions.     Id. 

4,  Such  a  condition  does  not  post- 
pone the  lien  of  the  judgment  to 
that  of  a  judment  docketed  in 
form,  but,  as  matter  of  law.  void. 
In  such  case,  as  there  is  in  fact  no 
judgment,  there  is  no  lien.        Id, 

When  after  Mile  under  judg- 
ment in  creditor's  suit  an  execution 
issued  on  original  judgment  uios 
returned  satisfied^  and  (he  judgment 
satisfied  of  record,  and  thereafter  the 
second  judgment  was  reversed  on  ap- 
peal and  restitution  of  property  sold 
ordered;  held,  plaintiff  was  entitled 
on  motion  to  luive  original  judgment 
revised  by  cancellation  of  discharge 
and  satisfaction. 

See  Wallace  v.  BerdelL  7 

When  error  in   allowance  of 

costs  slumld  be  corrected  by  motion  in- 
stead of  by  appeal. 

See  Syms  r.  Mayor,  etc  153 


MUNICIPAL  CORPORATION. 

1.  In  an  action  brought  before  the 
going  into  effect  of  the  Code  of 


Civil  Procedure,  against  a  munic- 
ipal corporation,  to  recover  dam- 
ages for  alleged  negligence,  the  • 
failure  of  the  plaintid  to  present 
the  claim  for  p^rment  to  the  chief 
fiscal  officer  of  the  corporation, 
does  not  deprive  the  plaintiff  of 
the  right  to  costs.  The  provision 
of  the  said  Code  (§  8245),  requir- 
ing such  presentation  as  a  condi-| 
tion  precedent  to  the  right  to' 
costs  does  not  .ipply,  and  such  a 
case  is  not  within  the  purview, 
of  the  law  previously  in  force 
(Sec.  2,  chap.  262,  Laws  of  1859).| 
Taylor  v.  City  Cohoco.  54 

2.  Jt  seems,  tnat  although  a  munict-' 
pal  corporation  has,  under  author- 
ity given  by  its  charter,  imposed 
upon  the  occupants  of  lots  adjoin-| 
ing  its  streets  the  duty  of  keeping 
the  sidewalks  clear  from  snow,  it' 
is  not  thereby  relieved  from  re-j 
8ponsibilit}r;  it  must  see  that  its 
ordinance  is,  within  a  reasonable 
time,  obeyed,  or  do  the  work' 
itself.     Taylor  v.  City  of  Tonkers. 


3.  It  is  not,  however,  guilty  of  neg- 
ligence, if,  observing  the  work  is 
being  generally  done,  it  awaits  for 
a  reasonable  period  the  action  of 
its  citizens.  Id, 

4.  Where  a  fall  of  rain  or  the 
melting  of  snow  on  adjoimng 
premises  is  suddenly  followed  by 
severe  cold,  and  thus  the  side- 
walks are  covered  with  a  layer  of 
ice,  making  them  slippery  and 
dangerous,  the  municipality  is 
not  required  to  see  to  its  removal, 
but  may  without  liability  or  neg- 
ligence await  a  thaw  to  remedy 
the  evil;  and,  while  it  should  re- 
ouire  householders,  where  the 
danger  is  great,  to  sprinkle  upon 
the  surface  ashes  or  sand  or  the 
like,  it  is  not  responsible  for  their 
omission  so  to  do.  Id. 

5.  Adjoining  a  sidewalk,  on  one  of 
defendant^  streets  was  a  bank  of 
earth.  For  two  years  the  action 
of  rain  and  frost  had  thrown  upon 
the  walk  sand,  gravel  and  stones 
from  the  bank  until  the  flagging 
was  entirely  covered,  the  deposit 
sloping  about  one  inch  to  the 
foot  from  the  outer  edge  of  the 
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walk  to  the  curb.  Snow  and  ice 
had  accumulated  upon  this  slope, 
but  sand  washed  from  the  bank 
prevented  it  from  being  danger- 
ous. A  rain  fall  in  the  nii^ht-timo, 
however,  washed  off  this  sand 
and  then  froze,  covering  every- 
thing with  a  new  surface  of  ice 
And  making  all  the  city  streets 
slippery  and  dangerous  tor  travel 
Plaintiff  the  next  morning  in  try- 
ing to  pass  from  the  adjoming  lot 
iicross  the  sidewalk  in  question  to 
reach  the  street  slipped  on  the 
new  ice,  fell  and  was  injured.  In 
An  action  to  recover  damages  for 
the  injury,  Iteld,  that,  in  the  ab- 
sence of  evidence  showing  that 
the  slope  of  the  walk  was  a  con 
current  cause,  without  which  the 
accident  would  not  have  happen- 
ed, plaintiff  was  not  entitled  to  re- 
jcover;  that  the  fact  simply  that 
/there  was  a  slope  did  not  justify 
,  such  an  inference  Id. 

f 

6.  Where  it  is  alleged  that  there 

\  were  two  concurring  causes  pro- 
ducing an  injury,  one  of  them  a 
culpable  defect  in  a  street,  the 
municipality  cannot  be  made  lia- 
ble unless  it  appears  that  the  in- 
Jury  would  not  have  been  sus- 

/    tained  but  for  such  defect.        Id. 

9.  Such  a  liability  may  not  be  im- 
posed if  it  is  just  as  probable  that 
the  injury  came  from  one  cause 
as  the  other.  Id, 

6.  Courts  will  take  judicial  notice 
of  the  fact  that  m  the  sale  of 
bonds  and  negotiations  for  loans 
in  behalf  of  States,  municipahties 
and  governments,  aside  from  their 
own  fiscal  agents,  other  agents 
are  employed  Mayor^  ete.^  v. 
J3and8.  210 

9.  A  municipal  corporation  is  not 
made  liabb  by  every  change  in 
the  natural  surface  or  condition 
of  land  made  in  the  improvement 
of  a  street  which  increases  the 
flow  of  surface  water  on  adjacent 
premises,  and  a  substantial  change 
m  that  direction  or  volume  of 
the  water  must  be  shown  to  have 
resulted  from  the  acts  of  the  cor- 
poration. BtUherford  v.  Village 
^HoUey.  682 


When    cusUan     mainUnTiable 

against  municipal  eorparcUian  to  re- 
strain c&ntinuanee  of  nuieaTice  and 
enforce  order  of  board  of  TiealtK 

JSee  Gould  v.  City  of  R  46 

Bnoer  of  common  council  of 

city  to  impose  conditions  in  giving  con- 
sent to  construction  of  steam  railroad 
in  its  streets  under  act  of  1875  (chap. 
606,  Laws  of  1875). 

SeeInreK.O,  K  R.  Oo.  97 

See  New  York  (Citt  op). 

ROGHESTBR  (CiTY  OF). 


NEGUGENCE. 

1.  The  duty  incumbent  upon  an  em- 
ployer of  furnishing  a  Bsie  machine 
for  his  employe  to  work  with  does 
not  require  the  best  possible  appli- 
ances; his  duty  is  discharged  if 
he  furnishes  a  machine  reasonably 
safe  and  suitable,  such  as  is  ord- 
inarily used  in  their  business,  and 
which  is  in  good  rei)air.  ffickey 
V.  Taaffe.  5i6 

2  An  employe  in  accepting  service, 
with  a  knowledge  of  the  character 
and  position  of  the  machtneiy  he 
is  required  to  operate,  takes  the 
risk  or  such  perils  as  are  incident  to 
the  use  of  the  machinery  in  its 
then  condition,  and  are  apparent^ 
and  he  cannot  call  upon  the  em- 
ployer to  make  alteralions  to 
secure  greater  safety.  Id, 

8.  It  seems  that  in  putting  a  person 
of  immature  years  at  work  upon 
dangerous  machinery  with  which 
he  is  unfamiliar,  the  employer  must 

give  such  instructions  as  will  cause 
le  emplojre  to  fully  understand 
and  appreciate  his  dangerous  posi- 
tion and  the  consequences  of  a 
want  of  care.  If  the  employe  is 
so  young  that  after  full  instruc- 
tions he  fails  to  understand  them 
or  to  appreciate  the  dangers  aris- 
ing from  want  of  care,  he  is  too 
young  for  the  employment  and 
the  employer  puts  or  keeps  him  at 
work  at  his  own  risk.  Id, 

4.  Where,  however,  it  appears  that, 
although  no  such  instructions  were 
given,  the  employe  was  aware  of 
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«nd  fully  appreciated  the  dangers 
to  be  apprehended  from  working 
the  machinery  and  was  fully  com- 
petent to  perform  the  work,  the 
fact  that  he  is  a  mmor  does  not 
4iltei  Ihe  general  rule  that  the  em- 
ploye takes  upon  himself  the  risks 
which  are  patent  and  incident  to 
the  employment.  Id. 

i}  Plaintiff,  a  young  girl  about  four- 
teen years  and  seven  months  old, 
was  employed  by  'lefendant  in  his 
laundry  to  feed  collars  to  an  iron- 
ing machine.  She  was  instructed 
how  to  do  the  work,  but  was  not 
instructed  as  to  the  dangers  of  the 
employment.  She  worked  the 
xnachine  safely,  however,  for  six 
weeks,  durine  which  she  became 
Acquainted  with  and  fully  appreci- 
ated the  danger  to  be  apprehended 
from  allowing  her  hand  to  be 
caught  between  the  rollers  of  the 
machine ;  which  was  of  a  kind  or- 
/Imarily  used.  There  were  several 
-of  the  kind  in  use  in  the  laxmdry, 
and  no  operator  or  feeder  had  ever 
1i)een  hurt.  After  one  end  of  a  col- 
l2ir  had  passed  between  the  rollers, 
in  endeavoring  to  straighten  out 
the  other  end  which  lapped  over, 
-one  of  plaintiff's  fingers  was 
caught  in  the  button-hole,  and  be- 
ing unoble  to  extricate  it  in  time, 
iier  hand  was  drawn  between  the 
roller;  and  badly  crushed  and 
burned.  In  an  action  to  recover 
damages,  held,  defendant  was  not 
liable  ;  that  conceding  there  was 
9  neglect  of  duty  on  the  part  of 
defendant  in  noi  advising  plain- 
tiff of  the  dangers  to  be  appre- 
hended, the  injury  did  not  occur 
on  account  of  any  act  done  or 
omitted  on  her  part  because  of 
-want  of  knowledge  or  apprecia- 
tion of  the  dancers,  but  was  the 
result  of  an  accident  which  could 
not  have  been  foreseen  and  for 
which  no  one  was  at  fault.        Id, 

6.  In  an  action  brought,  before  the 
going  into  effect  of  the  Code  of 
Civil  Procedure,  against  a  muni- 
cipal corporation,  to  recover  dam- 
ages for  alleged  negligence,  the 
faliure  of  the  plaintiff  to  present 
the  claim  tor  payment  to  the  chief 
fiscal  officer  of  the  corporation, 
<loes  not  deprive  tho  plaintiff  of 
the  right  to  costs.     The  provision 
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of  the  said  Code  (§  8245),  requir- 
ing such  presentation  as  a  condi- 
tion precedent  to  the  right  to  costs 
does  not  apply,  and  such  a  case  is 
not  within  the  purview  of  the  law 
previously  in  force  (§  2,  Chap.  263. 
Laws  of  1859).  Taylor  v.  City  of 
Cohoes.  54 

7.  The  liability  of  a  master  for  neg- 
ligence causing  injury  to  a  servant, 
wnere  the  negligence  complained 
of  is  not  the  personal  act  or  omis- 
sion of  the  master  but  of  a  co-ser- 
vant, turns  upon  the  character  of 
the  act  or  omission.  If  the  co- 
servant,  whose  negligence  caused 
the  injury,  was  at  the  time  repre- 
senting the  master  in  doin^  the 
master's  duty,  the  latter  is  liable ; 
if,  on  the  other  hand,  the  co-ser- 
vant was  simply  performing  the 
work  of  a  servant  m  his  character 
as  such,  the  master  is  not  liable. 
Laughlm  v.  State,  159 

8.  The  fact  that  the  person  whose 
negligence  caused  the  injury  was 
a  servant  of  a  higher  grade  than 
the  one  injured,  or  that  the  latter 
was  subject  to  the  direction  or 
control  of  the  former  and  was  en- 
;ras;ed  at  the  time  in  executing  his 
omers,  does  not  take  the  case  out 
of  the  general  rule.  Id, 

0.  The  same  rule  applies  in  the  case 
of  an  employe  of  the  State  who 
has  filed  a  claim  for  damages 
under  the  act  of  1870  (chap.  321, 
Laws  of  1870.)  Id. 

10.  Plaintiff,anemploye  of  the  State, 
was  engaged  under  the  direction 
of  W..  the  captain  of  the  State 
boat,  in  digging  clay  from  a  bank 
and  loading  it  on  to  the  boat. 
While  digging  under  the  bank  the 
overhanging  earth,  which  had 
been  loosened  by  W.,  fell  upon 
and  injured  him,  Bleld,  that  the 
injury  was  caused  by  the  negli- 
gence of  a  CO  servant,  and  the 
State  was  not  liable.  Id, 

11.  The  engineer  of  an  engine  draw- 
ing a  railroad  train  is  not  bound 
to  stop  his  train  the  moment  he 
sees  some  living  object  on  the 
track.  He  has  the  right,  when 
running  in  the  daytime,  so  that 
his  train  is  perfectly  visible  and 
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its  approach  must  be  heard  and 
known,  at  least  in  the  first  instance, 
to  assume  that  the  object  will  leave 
the  track  in  time  to  escape  injury, 
and  without  the  imputation  of  neg- 
ligence may  run  on  until  he  dis- 
covers that  it  is  heedless  of  the 
danger.  He  ia  not  bound  to  ex- 
pect helpless  infants  on  the  track, 
without  sufficient  knowledge  or 
ability  to  escape  when  warned  of 
danger.  ChrysUU  v.  T.  <fc  B,  R  R, 
Co.  164 

12.  It  9eemt  the  railroad  corporation 
is  not  responsible  for  an  error  of 
judgment  on  the  part  of  the  engi- 
neer as  to  the  speed  of  his  train 
or  his  abilitjr  to  stop  it  in  time. 
All  the  engmeer  is  bound  to  do 
after  discovery  of  the  peril  is  to 
use  reasonable  dihgence  and  care 
to  avert  it.  Id. 

18.  Plaintiff,  an  infant  about  seven- 
teen months  old,  escaped  from  his 
mother's  house,  near  a  railroad 
crossing,  went  upon  the  track  and 
was  struck  by  a  train  and  injured. 
In  an  action  to  recover  damages 
for  the  injury,  the  only  negligence 
complained  of  was  that  the  engi- 
neer ought  sooner  to  have  discov- 
ered the  plaintiff  on  the  track  and 
stopped  the  train  before  it  reached 
him.  From  the  testimony  of 
plaintiff's  mother  it  appeared  that 
the  child  reached  the  track  but  a 
very  brief  time  before  the  acci- 
dent. The  engineer  testified  that 
immediately  upon  seeing  the 
plaintiff  he  gave  the  signal  for 
applying  the  brakes  and  reversed 
his  engine,  and  it  appeared  every- 
thin":  was  then  done  that  could  be 
done  to  an*est  the  speed  of  the 
train,  but  before  it  was  entirely 
stopped  two  of  the  small  wheels 
passed  over  plaintiff's  leg.  Held, 
that  the  evidence  failed  to  show 
any  negligence  on  the  part  of  de- 
fendant ;  and  that  a  submission  of 
the  question  to  the  jury  was  error. 

Id. 

14.  It  seems,  that  although  a  muni- 
cipal corporation  has,  under  au- 
thority given  by  its  charter,  im- 
posed upon  the  occupants  of  lots 
adjoining  its  streets  the  duty  of 
keepine  the  sidewalks  dear  from 
snow,  It  is  not  thereby  relieved 


from  reBponsibility;it  must  see  that 
its  ordinance  is,  within  a  reasonable 
time,  obeyed,  or  do  the  work  itself. 
Taylor  v.  Citr  of  Tonkera.  :a(» 

15.  It  is  not,  however,  guilty  or 
negli^nce,  if,  observing  the  work 
is  bemg  generally  done,  it  awaits- 
f  or  a  reasonable  period,  the  action 
of  its  citizens.  Id. 

10.  Where  a  fall  of  rain  or  the  melt- 
ing of  snow  on  the  adjoining- 
premises  is  suddenly  followed  by 
severe  cold,  and  thus  the  side- 
walks are  covered  with  a  layer  of 
ice,  making  them  slippery  and- 
dangcrous,  the  municipality  is  not- 
required  to  see  to  its  removal,  but 
may  without  liability  or  negli- 
gence, await  a  ihaw  to  remedy- 
the  evil;  and,  while  it  should  re- 
quire householders,  where  the  dan- 
ger is  great,  to  sprinkle  upon  the 
surface  ashes  or  sand  or  the  like,, 
it  is  not  responsible  for  their  omis- 
sion so  to  do.  Id. 

17.  Adjoining  a  sidewalk,  on  one 
of  defendant's  streets,  was  a  bank 
of  earth.  For  two  years  the 
action  of  rain  and  frost  had  thrown 
upon  the  walk  sand,  gravel  and 
stones  from  the  bank  until  tho 
flagging  was  entirely  covered,  the 
deposit  sloping  about  one  inch  to 
the  foot  from  the  outer  edge  of 
the  walk  to  the  curb.  Snow  and 
ice  had  accumulated  upon  thi» 
slope,  but  sand  washed  from  the 
bank  prevented  it  from  being  dan- 
gerous. A  rain  fall  in  the  ni^ht 
time,  however,  washed  off  this 
sand  and  then  froze,  covennfi: 
everything  with  a  new  surface  of 
ice  and  making  all  the  city  streets 
slippery  and  dangerous  for  travel 
plaintiff  the  next  morning  in  try- 
ing to  pass  from  the  adjoining  lot 
across  the  sidewalk  in  question  to 
reach  the  street  slipped  on  the 
new  ice.  fell  and  was  injured. 
In  an  action  to  recover  damages 
for  the  injury,  held,  that,  in  the 
absence  of  evidence  showing  that 
the  slope  of  the  walk  was  a  con- 
current cause,  without  which  the 
accident  would  not  have  hap- 
pened, plaintiff  was  not  entitled 
to  recover;  that  the  fact  simply 
that  there  was  a  slope  did  not  jus- 
tify such  an  inference.  M, 
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18.  Where  it  is  alleged  that  there 
were  two  concurring  causes  pro- 
ducing an  injury,  one  of  them  a 
culpable  defect  in  a  street,  the 
municipality^  cannot  be  made  lia- 
ble unless  it  appears  that  the 
injury  would  not  have  been  sus- 
tained but  for  such  defect. 

19.  Such  a  liability  may  not  be  im- 
posed if  it  is  just  as  probable  that 
the  injury  came  from  one  cause 
as  the  other.  Id. 

20*  The  claimant  was  navigatine  a 
tanal  boat  on  the  Erie  canal.  He 
went  to  the  collector's  office  at  S 
to  obtain  a  clearance,  the  boat 
meantime  going  on.  Going  along 
the  berme  bank  of  the  canal  to 
rejoin  his  boat  he  came  to  a  bridge, 
the  abutments  of  which  he  could 
only  pass  by  climbing  up  one  side 
and  descending  the  other.  To 
enable  this  to  be  done  the  State 
had  provided  irons,  fastened  one 
above  the  other,  to  the  stones  of 
the  abutment.  The  stone  to  which 
the  upper  iron  was  attached  was 
loose  and  had  been  for  at  least  a 
year,  and  when  claimant  took  hold 
of  the  iron  the  stone  fell,  throwing 
him  to  the  ground  and  severely 
injuring  him.  Upon  a  claim  pre- 
sented against  the  State  under  the 
act  of  1870  (Chap.  321,  Laws  of 
1870),  by  which  the  State  assumed 
liability  for  damages  sustained  by 
individuals  "from  the  canals  of 
the  State  or  from  their  use  and  man- 
agement, or  resulting  or  arising 
from  the  negligence  or  conduct  of 
any  officer  having  charge  thereof," 
excepting  '*  claims  arising  from 
damages  resulting  from  the  navi- 
gation of  the  canals."  EM,  that 
the  act  was  broad  enough  to  in- 
clude the  iniury  complained  of; 
and  that  it  did  not  result  from 
*•  navigation  of  the  canals  "  within 
the  meaning  of  the  exception. 
Bexford  v.  State,  229 

21.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  a 
personal  injury,  declarations  of 
the  party  injured,  made  some 
time  after  the  injurj',  simply  to 
the  effect  that  he  is  suffering  pain, 
when  not  made  to  a  physician  for 
the  purpose  of  professional  at- 
tendance, are  not  competent  as 


evidence.    Eoehe  y.  B,  C.  db  If 
RBOo.  294 

22.  So,  also,  hM,  where  at  the  time 
of  makine  the  declarations  the 

C'ntiff  showed  her  arm,  which 
received  the  injury,  and  it 
was  swollen  and  red.  Id. 

28.  II  8eems  that  the  rule  is  different 
as  to  ^oans,  screams  or  exclama- 
tions indicative  of  pain.  Id, 

24.  It  is  the  duty  of  a  passenger 
standing  on  the  platform  of  a 
steam  railroad  car  to  go  inside  the 
car  when  requested  so  to  do  bjr  a 
person  having  charge  of  the  train, 
if  there  is  standing  room  inside, 
although  there  are  no  vacant 
seats.  The  fact  that  the  passen- 
ger has  a  well-found  ground  of 
complaint  against  the  railroad 
company  for  not  providing  ade- 
quate accommodations  for  passen- 
gers, does  not  release  him  from 
the  duty  of  leaving  the  platform. 
Qra'ciUe  v.  Manhattan  R.  B    Co. 

i525 

25.  As  to  whether,  where  a  passen- 
ger refuses  to  go  inside  the  car 
when  so  requested,  the  brakemaa 
or  conductor  has  the  right  to  force 
him  to  do  so,  quoBre.  Id, 

26.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
causea  by  defendants'  negligence, 
it  appeared  that  defendants  were 
engaged  in  the  manufacture  of 
articles  from  wood.  The  lumber 
used  was  planed  on  the  first  floor 
of  their  establishment  and  then 
passed  up  through  an  opening  to 
the  floor  above.  This  opening 
was  in  a  passage-way  where  those 
employed  on  the  second  floor 
passed  back  and  forth  in  the  per- 
formance of  their  work;  when  not 
in  use,  it  was  closed  by  a  heavy 
trap-door.  Plaintiff,  an  employe 
of  the  defendants,  was  going 
along  the  passage- wav  in  the  per- 
formance of  his  work,  when  the 
trap-door  was  suddenly  raised 
from  below  by  a  workman  in 
the  planing  room,  plaintiff  fell 
through  the  opening  and  was  in- 
jured. Plaintiff  had  been  in  de- 
fendants* employ  for  about  twenty- 
two  months,   and  was  fully  in- 
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formed  as  to  the  location  and  use 
of  the  trap-door  and  the  manner 
of  its  construction.  Defendants 
had  srven  instructions  that  the 
trap-door  should  not  be  opened 
from  below,  and  the  employe  who 
opened  it  had  been  so  instructed 
by  the  foreman.  Edd^  that  tho 
action  was  not  maintainable,  as 
the  injury  was  caused  by  the  neg- 
ligence of  a  co-era  ploye;  that  the 
location  of  the  trap-door  in  the 
passasre-way  was  not  per  se  a 
wrongful  act;  that  defendants  had 
a  right  to  place  it  there,  and  were 
not  bound  to  change  the  arrange- 
ment to  secure  greater  safety  to 
their  employes;  and  that  plaintiff 
took  the  i-isk  of  the  obvious  dan- 
gers connected  with  his  employ- 
ment.   Anthony  v.  Leeret.        591 

27.  It  seems  if  the  trap  door  had  not 
been  open  to  observation,  or  if  its 
existence  had  not  been  known  to 
those  whose  duty  required  them 
to  use  the  passage-way,  or  if  de- 
fendants had  omitted  to  give 
proper  instructions  to  those  em- 
ployed m  the  planing  loom,  a  dif- 
icrent  question  would  have  been 
presented.  Id, 

28.  A  street  railroad  company  has 
not  the  exclusive  ri^ht  to  the  use 
of  its  tracks,  but  simply  a  para- 
mount right,  and  while  a  person 
lawfully  driving  on  the  tracks 
may  no*  recklessly,  carelessly  or 
willfully  obstruct  the  passage  of 
Us  cars,  he  is  not  absolutely  bound 
to  keep  off  or  get  off  tho  tracks, 
and  if  he  fairly  and  in  a  reason- 
able manner,  respecting  the  para- 
mount right  of  the  corporation, 
IS,  without  fault  on  his  part,  in- 
jured by  carelessness  or  fault 
chargeable  to  it,  he  may  maintain 
an  action  for  his  damages.  Fleck- 
enstein  v.  i>.  />.,  E,  B.  &  B,  R,  R. 
Co,  635 


NEW  TRIA 

. When  after  sale  under  Judg- 

tnent  in  creditor's  suit  the  execution 
issued  on  original  judgment  was  re- 
turned satisfied  and  the  judgment 
satisfied  of  record,  and  thereafter  (fie 
second  judgment    was    reversed  on 


appeal  and  restitution  of  property  said 
ordered,  luHd^  plaintiff  was  enHUed  on 
motion  to  haw  original  judgment  and 
execution  retnved,  by  cancellation  of 
discharge  and  satisfaction. 
See  Wallace  v.  BerdeU,  7 


NEW  YORK  (CITY  OF.) 

1.  A  contract  made  with  the  trustees 
of  public  schools  of  a  ward  in 
the  city  New  York  for  the  con- 
struction of  a  school-house  is  a 
contract  with  an  incorporated  city 
within  the  meaning  of  the  act  of 
1878  (chap.  ai5,  Laws  of  1878). 
giving  a  lien  to  any  person  per- 
forming labor  or  furnishing  mate- 
rials in  the  performance  of  a 
contract  with  the  city  upon 
moneys  in  the  control  of  the  city, 
due  or  to  grow  clue  under  the  con- 
tract.   BeU  V.  Mayor,  etc,         1!J9 

2.  The  boanl  of  education  is  for  the 
purposes  of  the  act,  the  depart- 
ment or  bureau  having  charge  of 
the  work  in  which  to  flle  the 
notice  of  claim,  and  a  filing  of  such 
notice  with  the  clerk  of  the  board 
and  with  the  city  comptroller  is  a 
fulfillment  of  the  requirements  of 
the  act  in  that  respect.  Id. 

3.  A  lease  from  the  city  of  New 
York  contained  a  covenant  on  the 
part  of  the  landlord  to  release  for 
a  term  of  twenty-one  years,  "wi(h 
a  like  covenant  for  future  re 
newals  as  is  contained  in  thU 
l)resent  indenture.  **  At  the  expi  • 
ration  of  the  term  the  landlord 
executed  a  new  lease  for  the  speci- 
fied term,  with  a  covenant  therein 
providing  for  a  release  for  the 
term  of  twenty-one  years.  The 
third  lease  was  executed  with 
no  covenant  therein  providing 
for  a  renewal,  but  the  tenant 
covenanted  at  the  end  of  tho 
term  to  surrender  the  premises. 
A  short  time  prior  to  the  expira- 
tion of  the  third  lease,  the  land- 
lord sold  the  premises.  In  an 
action  to  reform  the  last  two 
leases  by  inserting  therein  cove- 
nants for  further  renewals,  and  to 
enforce  the  last  lease  as  so  re- 
formed, ?ield,  that  the  lan^age  of 
the  original  lease  was  satisfied  by 
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giving  the  lessee  the  right  to  two 
renewals;  that  the  acceptance  of 
the  two  renewals  gave  a  practical 
construction  by  the  parties,en  titled 
to  great  weight  in  determining  the 
intent;  but,  in  any  event,  under 
the  last  lease  the  tenant  could 
claim  no  right  to  the  premises 
after  its  termination,  and  in  the 
absence  of  proof  of  mistake  or 
fraud,  there  was  no  ground  for 
a  reformation  thereof;  and  that, 
therefore,  un  action  was  not  main- 
tainable.   Symsy,  Mayor^etc.   153 

4.  Under  the  act  of  1871  (chap.  323, 
Laws  of  1871),  which  authorized 
the  comptroller  of  New  York  to 
create  a  public  fund  or  stock  for 
certain  specified  purposes,  to  be 
denominated  "  consolidated  stock 
of  the  county  of  New  York,"  that 
officer  had  power  to  employ  an 
agent  to  negotiate  the  county 
bonds  provided  for  by  the  act,  to 
make  an  agreement  with  such 
agent  for  his  compensation  and 
to  pay  him  out  of  the  proceeds 
of  the  bonds.  Mayor ^  etc,,  v. 
SaTids,  210 

5.  The  provisions  of  the  acts  of  1857 
(chap  AQO,  Laws  of  1857),  and 
187U  (chap  190,  Laws  of  1870), 
specif3'ing  the  method  of  draw- 
ing money  from  tht;  treasury  and 
prohibiting  it  from  bein^  drawn 
in  any  other  wav,  have  no  applica- 
tion to  such  an  emploj'ment.    /(/. 

6.  The  fact  that  an  agent,  so  em- 
ployed, was  at  the  time  a  citj^ 
officer,  did  not  deprive  him  of  the 
right  to  receive  and  retain  the 
agreed  compensation.  Id. 

*r.  Where,  therefore,  it  appeared  that 
the  comptroller  employed  one 
who  was  at  the  lime  a  commis- 
sioner of  taxes  to  aid  in  negoti- 
ating such  bonds,  and  paid  the 
agreed  compensation  for  the  ser- 
vices by  transfen-ing  to  the  agent 
a  check  received  by  him  as  a 
portion  of  the  proceeds  of  the 
bonds,  lield  that,  in  the  absence  of 
any  evidence  of  actual  fraud  or 
bad  faith,  an  action  was  not  main- 
tainable on  the  part  of  the  county 
to  recover  back  the  money  so 
paid.  Id. 


8.  The  words  "belonging  to  the 
same  owner "  in  the  provision  of 
the  act  of  1843  (§  8,  art.  8,  chap. 
280,  Laws  of  1843\  relating  to  the 
collection  of  taxes  in  the  city  of 
New  York,  which  provides  that 
in  advertising  lots  *•  to  be  sold 
for  non-payment  of  taxes,  it  shall 
be  the  duty  of  the  comptroller  to 
advertise  the  *  *  *  lots  ♦  *  ♦ 
lying  contiguous  to  each  other  and 
belonging  to  the  same  owner  in 
one  parcel."  do  not  mean  simply 
the  technical  owner  of  the  title, 
but  the  person  in  whose  name  as 
owner  or  occupant  th»».  land  is 
assessed.  People  ex  ret,  Morgen- 
thauY.  Cody.  290 

9.  Where,  therefore,  contiguous  lots 
owned  by  one  person  are  as.sessed 
to  different  occupants  the  comp- 
troller has  the  right  to  sell  them ' 
separately,  unless  some  proof  of 
ownership  is  given  before  adver- 
tising, and  demand  made  to  ad- 
vertise in  one  parcel.  Id, 

10.  As  to  whether  the  said  pro- 
vision is  mandatoiy  or  merely 
directory,  qucBre.  Id, 

11.  Upon  sale  of  lands  for  unpaid 
taxes  under  said  act,  the  term  of 
years  for  which  the  successful  bid 
is  made  commences  to  run  from 
the  day  of  sale  the  time  when 
the  purchaser  is  to  be  untitled  to 
his  lease  should  be  reckoned  from 
that  date,  and  the  certificate  of 
sale  should  bear  date  as  of  that 
day.  Id. 

12.  It  is  proper,  therefore,  that  the 
notice  to  redeem  should  require 
payment  of  interest  from  the  day 
of  sale,  not  trom  the  day  when 
the  purchaser  paid  the  purchase - 
money.  Id. 

18.  A  notice  required  by  said  act 
(§  20,  art.  8).  to  be  served  by  the 
purchaser,  after  receiving  his  con- 
veyance, "upon  the  person  last 
assessed  as  owner,''  was  dated 
July  26,  1808.  Held,  that  at  that 
date  the  person  assessed  in  1S87 
was  last  assessed  owner  (§  7, 
chap.  302,  I  aws  of  1859).  and 
service  upon  him  was  proper.  Id. 

14.  The  venue  to  the  affidavit  of 
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service  was  *'city  and  county  of 
New  York,"  and  the  person  mak- 
ing it  was  described  therein  as 
**of  the  city  of  New  York." 
Heid,  that  the  fair  intendment 
therefrom  was  that  the  affiant 
was  a  resident  of  that  city  and  so 
the  affidavit  showed  a  sufficient 
compliance  withe  the  statutory  re- 
quirement (§  20,  art.  8),  that  ser- 
vice should  be  made  by  a  resident 
of  the  city  Id, 

15.  The  affidavit  stated  that  the 
notice  was  served  by  leaving  the 
same  with  a  member  of  the  family 
of  the  person  last  assessed  as 
owner  at  his  place  of  residence, 
naming  the  street  and  number 
Eisld,  sufficient.  Id, 

16.  It  seems  if  the  requirements  were 
that  service  was  to  be  made  in 
New  York,  the  fair  inference 
from  the  affidavit  is  that  it  was 
there  served.  Id, 

17.  The  affidavit  was  sworn  to 
before  a  commissioner  of  deeds 
of  said  city.  Held,  that  said 
officer  was  authorized  to  adminis- 
ter the  oath.     (3  R  S.  284,  &49.) 

Id. 

18.  The  grant  by  the  act  of  1813 
(chap.  86,  Jjaws  of  1818),  to  the 
city  of  New  York  of  a  general 
right  to  build  and  maintain 
wharves,  piers  and  slips  along  its 
water  front,  and  to  take  their  use 
and  produce,  carried  with  it  the 
right  to  occupy  and  possess  the 
lands  of  the  8tate  under  water,  so 
far  as  needed  for  the  construction 
and  maintenance  of  the  wharves, 
the  city  was  at  liberty  to  build ; 
and  so,  it  involved  a  grant  of  so 
much  of  said  lands  as  the  wharves 
would  occupy  if  the  city's  choice 
of  location  required  such  appro- 
priation.    Williams  v.  Mayor,  etc, 

419 

19.  The  only  restraint  upon  this 
general  grant  and  the  ownership 
involved  was  the  limitation  of  ex- 
terior lines,  bevond  which  the 
authority  should  not  go.  Id. 

20.  The  grant  also  carried  with  it 
an  easement  for  the  approach  of 
vessels  to  the  wharves  over  the 


grantor's  land  under  water  lying^ 
in  front.  That  easement  the  State 
could  not,  by  its  own  sole  action, 
take  away  without  awarding  ade- 
quate compensation.  "   Id. 

21.  The  effect  of  the  act  of  1857 
(chap.  763,  Laws  of  1857).  which 
moved  the  wharf  or  bulk-head 
line  on  the  Hudson  river  front  . 
further  into  the  stream  to  what  is 
known  as  "the  harbor  commis- 
sioners' line."  was  to  give  to  the 
city,  under  its  general  right  of 
building  wharves,  authority  to 
locate  them  upon  the  land  of  the 
State  under  water  at  the  new  line, 
with  the  right  to  fill  up  and  oc- 
cupy the  space  up  to  the  new  line. 
The  establishment  of  the  new  line, 
therefore,  carried  with  it  a  surren- 
der by  the  St«ite  to  the  city  or  its 
^antees  or  the  upland  owners,  of 
its  land  under  water  behind  the 
new  wharves,  whenever  they 
should  be  constructed  and  the  said 
land  filled  up.  Id. 

22.  In  1858  and  1859,  the  city  being 
the  owner  of  uplands,  in  front  of 
which  the  harbor  commissioners* 
line  had  been  so  established,  exe- 
cuted conveyances  to  W.  &  T., 
each  of  which  described  the  prop- 
erty conveyed  as  "all  that  certain 
water-lot  or  vacant  ground  and 
soil  under  water,  to  be  made  land, 
and  gained  out  of  the  Hudson. 
*  *  *  and  so  much  thereof 
as  has  already  been  made  and 
gained  "  in  front  of  said  uplands, 
w^ith  the  estate,  right,  title  and  in- 
terest "  the  city  had  "  or  may  law- 
fully claim  in'  the  premises',  etc., 
and  the  right  of  wharfage  accru- 
ing from  that  part  of  the  extend- 
ing line  of  said  city  lying  on  the 
westerly  side  of  the  grants  prem- 
ises, 'the  grantees  covenanted  to 
build  the  new  wharves  or  bulk- 
heads and  such  streets  as  ran 
through  or  should  be  laid  out  on 
the  premises.  The  grantees  per- 
formed  their  covenants  and  filled 
in  the  space  up  to  the  new  wb.irves 
Held^  that  the  city  had  power  to 
make  the  grants;  that  the  grantees 
became  owners  under  them  of  the 
newly  made  land,  as  well  as  that 
already  "gained"  at  the  date  of 
the  deeds,  and  also  owners  of  an 
easement  for  the  approach  of  ves- 
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«els  in  front  of  their  wharves,  both 
as  against  the  city  and  the  State; 
and  thai,  therefore,  the  plaintiff 
-who  succeeded  to  the  title  of  W. 
&  T.,  and  whose  land  will  be 
taken  away  and  his  wharf  right 
destroyed  bv  the  new  line  and 
structures  of  the  dock  department, 
was  entitled  to  compensation.  Id. 

"23.  The  distinction  between  the 
rights  of  the  city  under  said  acts, 
and  the  rights  of  private  proprie- 
tors pointed  out.   .  Id. 

'SA.  The  deeds  from  the  city  each 
contained  a  reservation  of  '*  such 
streets  as  now  or  hereafter  may 
be  laid  out  through  the  premises" 
granted.  It  was  claimed  that  a 
new  street  was  laid  out  by  the  de- 
partment of  docks,  under  the  act 
of  1871  (chap.  574,  Laws  of  1870, 
two  hundred  and  fifty  feet  wide 
and  covering  all  the  land  between 
the  old  bulk-head  line  and  the 
dock  department  line.  Held,  that 
said  department  had  no  authority 
to  lay  out  streets,  and  so  the  case 
was  not  brought  within  the  reser- 
vation. Id. 

'SS.  It  seems,  the  grants  from  the 
State  to  the  city  were  not  without 
consideration  and  may  not  be  con- 
sidered simply  as  gifts.  The  duty 
which  devolved  upon  the  State  of 
caring  for  New  1  ork  harbor  and 
lining  it  with  docks  and  piers  it 
imposed  upon  the  city  and  the 
citizens,  and  each  grant  made  was 
in  aid  of  the  expenditures  Involved 
in  the  performance  of  that  duty 

Id. 

186.  The  provision  of  the  New  York 
city  consolidation  act  (§  993,  chap- 
410,  Laws  of  1882),  providing  that 
where  no  ownership  of  land  taken 
for  a  street  is  named  in  the  re* 
port  of  the  commissioners  or  the 
-owners  named  cannot  be  founds 
"  it  shall  be  lawful "  for  the  city 
lo  pay  the  award  into  the  Supreme 
i:ourt,  IS  for  the  city's  benefit,  it 
is  one  which  it  may  adopt  and 
plead  as  a  defense,  out  to  which 
it  is  not  compelled  to  resort  Pol- 
lock V.  Morris.  676 

^7.  Where,  therefore,  an  action  was 
brought  in  the  Superior  Court  of 


said  city  against  the  city  to  re- 
cover an  award,  to  which  a  claim 
was  also  made  by  a  third  person, 
and  an  order  of  interpleader  was 
granted,  substituting  said  third 
person  as  defendanfin  place  of 
the  city,  and  discharging  the  lat- 
ter, upon  its  paying  into  the  hands 
of  the  chamberlain  to  the  credit  of 
the  action  the  amount  of  the 
award,  with  which  order  the  city 
complied.  Held,  that  the  defend- 
ant so  substituted  could  not  attack 
the  jurisdiction  of  the  court  be- 
cause of  said  provision;  and  that 
the  action  was  maintainable.    Id. 

See  District  Court  (New  York 
City). 


NXnSANCE. 

1.  Under  the  act  of  1850  (Chap.  324, 
Laws  of  1850),  providing  for  the 
organization  of  boards  of  health, 
as  amended  in  1SS2  (Chap.  851, 
Laws  of  1882),  while  the  board  of 
health  of  a  town  may  not  sum- 
marily execute  its  orders  as  to  the 
abatement  of  a  nuisance  by  going 
outside  of  the  boundaries  of  the 
town  for  that  purpose,  it  may  in- 
voke the  aid  of  the  court  to  re- 
strain a  violation  of  its  order  and 
to  enforce  the  abatement  of  the 
nuisance,  although  the  cause 
thereof  arises  in  an  adjoining  mu- 
nicipality. Ooulct  V.  Ciij/  of 
Eochester.  46 

2.  It  is  not  essential  to  the  validity 
of  the  service  of  a  special  order 
made  by  a  board  of  health,  re- 
quiiing  the  abatement  of  a  nuis- 
auce,  that  it  be  served  on  the 
occupant  of  the  premises  whereon 
the  nuisance  exists,  within  the 
territorial  jurisdiction  of  the 
board,  a  service  outside  of  the 
jurisdiction  is  sufficient.  Id. 

8  The  city  of  R.  having,  under 
legislative  authority,  acquired 
land  in  the  adjoining  town  of  B., 
and  opened  ditches  thereon  to 
carry  off  the  drainage  of  the  city, 
dug  such  ditches  and  constioicted 
sewers  which  discharged  into  the 
ditches  near  the  boundary  between 
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the  city  and  town,  and  the  sewage 
was  thus  carried  upon  and  over 
the  town  lands  into  a  creek,  cre- 
ating a  nuisance  in  the  town  dan- 
gerous to  public  health.  Plaintiffs, 
constituting  the  board  of  health 
of  the  town,  passed  a  resolution 
declaring  that  such  discharge  of 
sewage  was  a  nuisance,  ordered  it 
to  be  suppressed,  and  authorized 
the  commencement  of  an  action 
to  restrain  a  violation  of  the  reso- 
lution. A  copy  of  the  resolution 
was  served  upon  the  city  by  de- 
livering it  to  the  proper  city  au- 
thorities, the  delivery  being  made 
in  the  city.  The  city,  in  violation 
of  the  order,  continued  the  nuis- 
ance by  permitting  the  sewage  to 
be  diLchar^ed  as  before.  Hdd, 
that  an  action  was  maintainable 
to  enforce  the  order  and  to  re- 
strain the  continuance  of  the 
nuisance;  that  while  the  boaixi 
could  not  go  into  the  city  and  in- 
terfere with  its  sewers,  it  could 
enforce  its  orders  and  prevent  the 
discharge  of  the  sewage  upon  the 
lands  of  the  town  where  it  created 
a  nuisance;  that  the  order  related 
to  a  matter  within  the  town  and 
within  the  jurisdiction  of  the 
board;  also,  that  the  city  was, 
within  the  act,  an  occupant  of  the 
premises  in  the  town  on  which  the 
nuisance  existed,  and  was  properly 
served  with  notice;  and  that  a 
continuance  of  the  discharge  of 
the  sewage  after  service  was  a 
violation  of  the  order.  Id. 

4.  An  equitable  action  to  restrain 
the  continuance  of  a  nuisance,  or 
an  action  for  a  nuisance,  in  which 
equitable  relief  is  also  demanded, 
is  not  an  action  for  a  nuisance 

,  within  the  meaning  of  the  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (§  068),  which  declares  that 
such  an  action  must  be  tried  by  a 
jury.  (Sec.  IGfJO.)  CogsweU  v.  JV; 
r.,  JV.  II,  d  n.  E.  E,  Co.        819 

5.  Accordingly  Iield,  where  the  com- 
plaint in  an  action  asked  judg- 
ment for  damages  and  for  an 
abatement  of  an  alleged  nuisance, 
and  also  for  an  injunction  restrain- 
ing a  continuance  of  the  nuisance, 
that  plaintiff  was  not  of  right  en- 
titlea  to  a  jury  trial.  Id. 


OATHS. 

Where  the  form  of  oath  to  be  takeir 
by  assessors  is  prescribed,  it  must 
be  followed,  and  any  material 
variation  therefrom  will  invalidate 
the  assessment.  ShcUtuck  v.  Bcut^ 
com.  89^ 


OFFICE  AND  OFFICER. 

1.  The  board  of  supervisors  of  the 
county  of  K.,  in  whom  was  vested 
the  power  to  fix  the  compensatioir 
of  the  district  attorney,  his  assist- 
ants, clerks  and  officers,  in  August. 
1877,  fixed  the  salaries,  and  amon*^ 
them  the  salary  of  the  chief  clerk 
at  $3,000  per  annum.     In  Novem- 
ber,  1877,   however,   said  board 
fixed  the  amount  to  be  raised  by 
taxation  for  the  salaries  in  that, 
office  for  the  current  fiscal  year, 
at  a  sum  considerably  less  than 
the  aggi-egate  of  the  salaries  as. 
fixed  in  August,  1877.  The  relator 
was  apix)inted  by  the  district-at- 
torney, whose  term  of  office  began 
January  1,  1878,  clucf  clerk  from 
that  date,  at  a  salary  of  $1,500» 
the  salaries  in  the  office  liaving- 
been  scaled  down  to  come  within 
tne  appropriation.      The  relator 
accepted    the    appointment    and 
continued     in    the    office     until 
August    1,    1881,   receiving   and 
accepting    the    sj\lary    so    fixed, 
making  no  claim  for  additional 
compensation  until  after  his  em- 
plojrment  had  terminated.     In  an. 
action  to  recover  the  difference  be- 
tween the  amount  received  Jind  the 
amount  of  salary  as  fixed  by  the 
board,  Md,  that  the  action  of  the- 
board  in  November,  1877,  plainly 
indicated  an  intention  on  its  part 
to  reduce  the  salaries,   and   au- 
thority was  thus  impliedly  given  to* 
the  incoming  district  attorney  to- 
make  such  arrangements  with  his^ 
appointees    as  would   bring   the 
aggregate  within  tiie  sura  to  l)e 
raised;  that  it  was  fairly  presum- 
able that,  by  the  voluntar}"  accept- 
ance and  retention  by  the  relator 
of  his  employment  at  the  reduced, 
salary,  the  board  was  led  to  omit 
adopting  a  formal  resolution  re- 
ducing the  salary  to  that  fixed  by 
the  district  attorney;  and  that^ 
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therefore,  plaintiff  was  not  entitled 
to  recover.  People  ex  rel,  Bucon  v. 
Bd,  Supr's.  180 

I..  Where,  pending  an  appeal  to 
this  court  from  an  onler  quash- 
ing, with  costs,  awntotcertiomri 
to  review  proceedings  of  defend- 
ant removing  the  relator  from 
office,  said  relator  died,  /^^W,  his 
administratrix  was  entitled  to  be 
substituted  as  relator  and  to  have 
the  proceedings  revived  and  con- 
tinued. People  ex  reL  Fiarc/uldY, 
Comr'8,  etc.  674 


PARTIES. 

1.  In  an  action  by  a  widow,  who 
had  joined  with  her  husband  in  a 
deed  of  his  real  estate,  brought 
against  the  grantee  to  amend  the 
deed  on  the  ground  of  fraud,  so 
far  as  it  affected  her  right  of 
dower,  held,  that  defendant  de- 
rived his  title  '*  through,  from  and 
under,"  the  husband  within  the 
meaning  of  section  821)  of  the 
Code  of  Civil  Procedure ;  and 
that  plaintiff  was  not  a  comi)etent 
witness  as  to  personal  transactions, 
with  tho  decedent.  Wittluitts  v. 
JScIiack.  383 

2.  Unsecured  creditors  of  a  railroad 
corporation  are  not  necessary  or 
proper  parties  to,  and  have  no 
right  to  intervene  iu,  an  action  to 
foreclose  a  mortgage  upon  its 
property  and  franchises;  any  ad- 
judication made  therein  against 
the  mortgagor  is  binding  upon 
them.  Herring  v.  K  F.,  L,  B. 
<fc  W,  K  R  Co.  840 

8.  Where  at  the  time  of  the  com- 
mencement of  such  an  action  an 
action  was  pending,  brought  by 
the  attorney-general  on  behalf  of 
the  People,  to  dissolve  the  cor- 
poration on  the  ground  of  insolv- 
ency, in  whicn  action  a  temporary 
receiver  had  been  appointed,  helci 
that  such  receiver  was  not  a  neces 
sary  party  to  the  foreclosure  suit. 

4.  The  people  are  not  in  any  sense 
a  proper  party  to  the  foreclosure 
suit.  It  seemtt,  however,  the  court 
has    power   in    its  discretion  to 


allow  the  people  or  the  receiver 
to  intervene  in  said  action.        Id. 

5.  The  provision  of  the  C(»de  of 
Civil  Procedure  (§  1814),  declaring- 
that  an  action  by  an  executor  or 
administrator  **  upon  a  cause  of 
action  belonging  to  him  in  hl» 
representative  capacity,"  must  bo 
brought  by  him  in  that  capacity 
includes  only  such  causes  of 
actiou  as  accrued  during  the 
lifetime  of  the  decedent,  or  are 
founded  upon  a  contract  made  by' 
him.     Buckland  v.  OcUlup.       45<i 

6.  An  action  upon  a  demand  accru- 
ing to  the  personal  representative 
through  a  disposition  of  the  funds 
or  property  of  the  estate  after  the 
decease  of  the  testator  or  intestate, 
may  be  brouglit  by  him  in  hi» 
individual  capacity.  Jd. 

Wlien  action  may  be  brmight  Jy 

taxpayers  of  town  to  restrain  illegal 
action  of  county  treasurer. 

Warrin  v.  Aildvnn.  584 


PARTITION. 

1.  After  sale  in  a  partition  suit,  & 
referee  was  appointed  to  take 
proof  of  the  interests  and  rights- 
of  the  several  parties  and  claim- 
ants in  the  fund.  Exceptions 
were  taken  by  some  of  the  parties 
to  the  report  of  the  referee,  so 
far  as  it  related  to  a  certain  claim. 
The  exceptions  were  overruled 
and  the  report  confirmed  by  the 
Special  Term;  the  order  was 
atfirmed  on  appeal  to  the  General 
Term.  Held,  that  parties  who 
had  not  filed  exceptions  or  ap- 
pealed to  the  General  Term  had 
no  right  to  appeal  to  this  court 
PtaU  V.  Piatt.  48S 

2.  N.  died  seized  of  the  real  estate 
in  question.  He  devised  it  to  his 
four  children,  one  of  whom,  more 
than  three  years  after  the  death 
of  the  test^Uor,  conveyed  and 
another  devised  his  interest.  D» 
thereafter  recovered  a  judgment 
in  an  action  brought  by  him 
against  the  executors  of  N.  This 
judgment  the  referee  allowed  as  a. 
claim  upon  and  directed  its  pay- 
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ment  out  of  the  fund.  Held,  error ; 
Ihut  the  judgment  did  not  become 
a  lien,  cither  in  law  or  equity,  upou 
the  two  shares  of  the  real  estate 
so  conveyed  and  devised,  and 
there  was*  no  ground  for  charging 
said  shares  with  any  portion  of 
said  judgment;  tliat  the  owners 
o!  those  shares  in  no  way  became 
bound  for  the  debts  of  N.,  nor 
was  the  real  estate  chargeable 
after  it  came  to  their  hands.    Id. 

5.  Jt  seems  the  judgment  was,  as 
against  the  devisees  and  their 
successors  in  interest,  not  even 
evidence  of  the  existence  of  a 
claim  against  the  estate.  Id. 

4.  The  statutes  w^hich  provided  a 
method  of  enforcing  the  debts  of 

j  a  de<^edent  against  his  heirs  and 
devisees  and  against  his  real  estate 
(3  R.  8.  4r)0,  407,  Code  of  Civil 
Pro.  §  1837  et  seq\  do  not  apply  to 
such  a  case.  Id. 

45.  It  seems  that  whatever  liability 
arose  under  those  statutes  rested 
upon  the  four  devisees  named  in 
the  will  of  N.,  and  on  I  he  death 
of  one  of  them  his  share  of  that 
liability  devolved  upon  his  per- 
sonal representatives,  not  upon 
his  devisee.  Id. 

<J.  It  seems  that  the  debts  of  a  de- 
cedent can  be  ordered  to  be  paid 
out  of  his  real  estate  or  by  his 

'  heirs  or  devisees  only  in  the  man- 
ner provided  by  said  statutes. 
During  three  years  after  his  death 
the  real  estate  left  by  him  cannot 
be  so  aliened  by  heirs  or  devisees 
as  to  defeat  the  claims  of  credit 
ors  thereon.  (2  R.  8.  100  et  seq. ; 
Code  of  Civil  Pro.  §  21\\)  et  seq.) 
After  that  time  those  claims  cease 
to  be  a  lien  or  charge  in  any  sense 
upon  the  real  estate,  but  may  be 
enforced  in  the  manner  provided 
against    the  heirs  and  devisees. 

7.  In  an  action  previously  brought 
by  one  of  the  devisees  a.irainst  the 
three  others  an  accounting  was 
had,  the  final  judgment  fixed  the 
sum  each  had  received  from  the 
estate,  and  it  was  adjudged  that 
each  was  indebted  to  the  estate  in 
the  amount  so  received,   "con- 


tingent on  the  rights  of  the  cred- 
itors of  such  estate  and  the  future 
adjustment  and  settlement  of  the 
interests  of  all  parties."  The  ref- 
eree herein  took  proof  of  the 
amount  so  received  and  treated 
them  as  payments  to  the  parties 
respectively,  charging  them  with 
interest  thereon  and  divided  the 
fund  so  as  to  make  each  share, 
mcluding  what  had  been  so  pre- 
viously received,  equal.  HM^ 
error;  that  whatever  equitable 
lien  there  may  have  been  as 
against  either  of  the  original  de- 
visees in  favor  of  the  others,  it 
did  not  absolutely  attach  to  the 
real  estate  or  follow  it  in  the 
hands  of  one  holding  under  him 
as  devisee,  heir  or  grantee;  nor 
was  it  made  a  lien  by  the  former 
judgment,  ld» 

8.  The  executors  of  N.  having 
brought  an  action  to  set  aside 
certain  conveyances  and  transfers 
of  property  made  by  their  testator, 
made  a  contract  with  M.,  their 
attorney  therein,  by  wiiich  they 
agreed  to  give  him,  as  a  compen- 
sation for  his  services  in  addition 
to  costs,  one-half  of  any  recovery, 
and  to  give  effect  to  the  agree- 
ment assigned  one-half  of  any  re- 
covery. An  assignee  of  M. 
claimed  a  lien  upon  the  fund  by 
virtue  of  that  agreement.  Held, 
that  the  executors  had  no  power 
to  make  the  agreement  and  created 
no  lien  thereby  upon  the  estate; 
that  even  if  there  was  a  valid 
claim  under  the  agreement  the 
owner  could  not,  as  a  matter  of 
right,  have  it  enforced  in  this  ac- 
tion. Id, 


PARTNERSHIP. 

1.  A  mere  general  creditor  of  a  firm, 
having  no  execution  or  attach- 
ment, has  no  lien  whatever  upon 
its  personal  assets.  Saunders  v. 
JReiUy.  12 

2.  While  firm  creditors  are  entitled 
to  a  preference  over  creditors  of 
the  individual  members  of  the 
firm  in  the  payment  of  their  debts 
out  of  the  assets  of  the  firm  in 
course  of  liquidation,  their  equity 
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is  not  held  or  enforceable  in  their 
own  right,  but  i3  a  derivative  one, 
practically  a  subrogation  to  the 
equity  of  each  individual  partner 
to  have  tnc  firm  assets  applied 
primarily  to  the  payment  of  its 
debts ;  and  where  no  such  equity 
exists  in  favor  of  any  member  of 
the  firm,  the  firm  creditors  have 
none.  Id. 

3.  Where,  therefore,  iudgment  is  re- 
covered against  all  the  members 
of  a  firm  upon  a  joint  obligation, 
not  an  indebtedness  of  the  firm, 
the  firm  property  may  be  levied 
upon  and  sold  on  execution  issued 
on  the  judgment,  and  after  such 
sale  no  rights,  legal  or  equitable, 
in  such  property  are  left  to  the 
firm  creditors,  but  the  purchaser 
acquires  full  title  although  the 
firm  be  insolvent.  Id, 

4.  Plaintiffs  recovered  a  iudgment 
against  the  members  of  the  firm 
or  T.  &  1..  upon  a  firm  debt,  upon 
which  execution  was  issued  to  the 
sheriff.  The  defendants  in  that 
action  were  also  copartners  with 
othere  in  the  firm  of  T.  A.  &  Co. 
After  the  delivery  of  the  execution 
to  the  sheriff  another  execution 
Against  the  meml^ers  of  the  latter 
Urm,  issued  on  a  judgment  recov- 
ered for  a  firm  debt,  was  delivered 
to  the  sheriff,  who,  by  virtue  of 
l)oth  executions,  levied  upon  prop- 
erty of  the  firm  of  T.  &  I.  Plaint- 
ifts  had  at  the  time  other  claims 
jigainst  T.  &  I.,  not  then  in  judg- 
anent.  Thev  notified  the  sheriff, 
that,  as  creditors  of  the  firm,  they 
<;laimed  the  application  of  its 
property  to  the  payment  of  its 
<debts  aud  forbade  any  sale  of  the 
property  on  the  execution  against 
T.  A.  &  Co.     The  sheriff,  how- 

-ever,  after  selling  sufficient  of  the 
property,  levied  on  to  satisfy  the 
•execution  against  T,  &  I.,  pro- 
ceeded to  sell  the  residue  on  the 
other  execution,  announcing  that 
Jie  sold  the  right,  title  and  interest 
of  T.  &  I.,  or  either  of  them,  in 
the  property.  Plaintiff  subse- 
<iuently  recovered  another  judg- 
ment, upon  a  firm  debt,  against 
T  &  I. ,  execution  whereon  was 
issued  to  the  sheriff  and  returned 
l)y  him  unsatisfied.  In  an  action 
Against  the  sheriff  for  a  false  re- 


turn, it  appeared  that  property 
sold  on  the  execution  against  the 
members  of  the  firm  of  T.  A.  & 
Co.,  sufficient  to  satisfy  the  last 
execution,  was  still  accessible  to 
the  sheriff.  Held,  that  defendant 
was  authorized  in  making  the  levy 
and  selling  under  the  execution 
against  T.  A.  &  Co.  (Code  of  Civil 
Pro.,  §  1369);  that  T.  &  I.,  were, 
as  between  themselves,  jointly 
liable  for  the  debts  of  T.  A.  &  Co., 
and  so  neither  could  complain  that 
their  joint  property  had  been 
taken,  and  therefore  no  equity 
existed  in  favor  of  the  creditors 
of  their  firm;  that  it  was  not  ma- 
terial that  the  sheriff  sold  the 
right,  title  and  interest  of  T.  &  I., 
or  either  of  them;  that  he  thereby 
sold  and  gave  good  title  to  the 
whole  interest  and  had  no  right 
to  seize  and  sell  agam  anj;  portion 
of  the  property  on  plaintiff *s  exe- 
cution, and.  therefore,  his  return 
was  not  false.  Id, 

5.  It  is  lawful  for  an  insolvent  mem- 
ber of  a  firm  to  devote  his  indi- 
vidual property  to  the  payment  of 
firm  debts  or  to  any  debt  owing 
by  him  to  his  partners  to  the  ex- 
clusion of  his  individual  creditors, 
and  no  inference  of  fraud  can  le- 
gally be  derived  from  such  dispo- 
sition.    Crook  V.  Rindskopf.      476 

6.  The  members  of  a  firm  executed 
an  assignment  for  the  benefit  of 
creditors  of  all  their  property, 
which  provided  thai  after  the  pay- 
ment of  the  copartnership  debts 
in  the  order  specified,  any  residue 
should  be  applied  to  the'payment 
of  the  individual  and  private  debts 
of  the  assignors  or  either  of  them 
If  the  remainder  should  prove  in- 
sufficient lor  that  purpose,  then 
the  same  was  directed  to  be  ap- 
plied pro  rata  to  the  payment  of 
said  debts.  In  an  action  brought 
by  a  firm  creditor  to  set  aside  the 
assignment  on  the  ground  of  fraud, 
it  appeared  that  one  member  of 
the  firm  owned  individual  assets 
of  the  value  of  $30,  and  the  other 
of  the  vaiue  of  $10  ;  their  in- 
dividual indebtedness  was  also 
unequal  in  amount  No  fraud, 
in  fact,  was  shown,  but  it  was 
sought  to  be  inferred  irom  the 
provision  in  regard  lO  the  pay* 
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ment  of  individual  debts  in  con- 
nection with  the  evidence  show- 
ing inequality  in  individual  assets 
and  indebtedness.  Held,  that  no 
such  inference  could  properly  be 
drawn-  that  no  authority  was 
given  to  the  assignee  by  cither 
member  of  the  firm,  or  could  prop- 
erly be  inferred  to  satisfy  the  in- 
dividual debts  of  the  other  from 
the  combined  individual  property; 
but  that  a  fair  construction  of  the 
instrument  was  that  after  payment 
of  firm  debts,  if  there  was  a  sur- 
plus, the  share  of  each  partner 
therein  should  be  applied  in  paj'- 
ment  of  his  individual  debts;  that 
while  the  instrument  was  neces- 
sarily the  joint  act  of  the  members 
of  the  firm,  so  far  as  their  joint 
property  was  concerned,  it  was 
the  individual  act  of  each  when 
deahng  with  his  individual  prop- 
erty, and  the  language  used  should 
be  construed  asj  referring  to  and 
expressing  only  their  individual 
wishes  with  reference  to  their  in- 
dividual property  and  liabilities. 

Id. 

7.  Also,  Jield,  that  the  provision  com- 
plained of  could  not,  in  any  event, 
have  been  intended  to  defraud 
the  creditors  of  the  firm,  and  until 
aggrieved  plaintiff  had  no  cause 
of  action.  Id. 


PAYMENT. 

1.  In  an  action  against  the  assignee 
of  a  judgment,  the  complaint  in 
which  alleged  fraud  and  collusion 
between  defendant  and  his  as- 
signor to  keep  silent  as  to  a  mis- 
tate  made  by  the  referee  which 
increased  the  amount  of  the  judg- 
ment, the  averments  of  the  com- 
plaint showed  that  about  the  time 
of  the  argument  of  an  appeal  from 
the  jud£:ment,  and  some  months 
before  its  decision,  plaintiff  ac- 
quired full  knowledge  of  the 
mistake,  and  yet  until  the  com- 
mencement of  the  action,  over 
four  years  thereafter,  took  no  steps 
to  correct  it.  but  paid  the  judg- 
ment without  protest  or  claim  in 
any  way  of  the  existence  of  the 
mistake,  afid  no  excuse  was  made 
for  the  omission.     Held,  that  con- 


ceding there  was  a  cause  of  action, 
it  did  not  survive  such  a  payment. 
Wood  V.  Amory.  27S- 

2.  Plaintiffs,  being  the  owners  of  a 
tract  of  land  in  said  city,  which 
had  been  assessed  for  a  number 
of  years  as  vacant  land  for  water 
rates  under  said  act,  and  sold  for 
non-payment  of  the  assessments,, 
entered  into  a  contract  to  sell  th© 
same  to  L. ,  who  agreed  to  pay  the* 
purchase-price  excepting  thereout 
such  sum  or  sums  as  L.  should 
*'pay  in  the  discharge  of  taxes^ 
water  rates  and  assessments  and 
sales  for  each  of  the  same,  in  order 
to  free  said  premises,  or  any  por- 
tion thereof,  from  the  liens  of  the: 
same  or  the  clouds  thereon. "  L. 
thereafter,  among  other  payments^ 
with  the  assent  of  plaintiffs,  paid 
to  the  register  of  arrears  of  said 
city  the  amount  requisite  to  re- 
deem said  land  from  the  sales; 
for  water  rates  and  deducted  the 
amount  from  the  purchase- price. 
In  an  action  to  restrain  the  city 
from  paying  over  to  W.,  the  pur- 
chaser at  the  assessment  sale,  the 
amount  so  paid,  the  city  inter- 
posed no  defense.  W.  claimed 
that,  although  the  sales  were  void, 
he  was  entitled,  as  against  plain- 
tiffs, to  receive  the  money,  as  iL 
did  not  belong  to  them  but  to  L. 
who  had  paid  it  to  discharge  the- 
assessments.  Held,  untenable ;  as. 
the  money. was  paid  by  L.  for 
plaintiffs'  benefit,  and  they,  by 
receiving  the  balance  of  the  pur- 
chase-price and  by  bringing  this, 
action,  ratified  the  payment.  Bern- 
sen  v.  Wlieeler,  '  57$. 

3.  Also.  Jield  (Andrews  and  Finch,. 
JJ.,  dissenting),  that  W.  could  not. 
claim  the  money  as  a  voluntary 
payment  to  the  city  for  his  benefit  ^ 
that  the  city  held  it  as  a  mere  de- 
positary, and  until  the  payment 
became  effectual  by  delivery  to 
W.  the  doctrine  of  voluntary  pay- 
ment was  not  applicable  in  his. 
behalf,  and  plaintiffs  had  the  right 
to  reclaim  the  money.  Id, 

4.  A  payment,  such  as  will  avert  th^ 
effect  of  the  statute  of  limitations, 
as  a  bar,  must  be  a  conscious  and 
voluntary  act  Jon  the  part  of  th^ 
debtor,explainable  only  as  a  reoog 
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nition  and  confcsson  of  tho  exist- 
leg  liability     MairY.Zs^nch.  636 


PENAL  CODK 

\  00.  Psople  ex  reH,  v.  Ohapin, 
\  811   Piople  y.  FUzgeratd. 


809 
146 


PENALTIES. 

1  The  effect  of  the  amendment  of 
the  banking  act  of  1880  (Chap.  567, 
Laws  of  1880),  was  to  repeal  the 
penalties  imposed  by  the  amend- 
ment of  1870  (Chap  163,  Laws  of 
1870)  upon  banks  caking  unlawful 
interest  Nashy.  WhMaBk,   248 

t3.  Accordingly  hdd,  that  as  said  act 
of  1880  contains  no  provision 
saving  pending  actions  or  exist- 
ing rights  of  action,  an  action 
brought  under  the  act  of  1870  and 
pendmg  at  the  time  of  the  passage 
of  the  act  of  1880  was  not  main- 
tainable. Id, 


PERJURY. 

A  ioitneu  produced  before  the 

•eomptroUei^  on  Tiearing  of  appheaiwn 
to  cancel  tax  sales,  toho  swears  faJMy 
UaJtiU  to  indictment  for  perjury. 

See  Feople  ex  reL  v.  Uhapin.      300 


PIERS. 
^Whabybs. 

PLEADINGS. 

1  Mere  general  allgations  of  fraud 
or  conspiracy  are  of  no  value  as 
stating  A  cause  of  action.  Wood 
V  Amory,  2J8 

S  Where  a  complaint  in  an  action 
tc  recover  damages  for  the  diver 
sioc  of  the  water  flowing  from  a 
sprmg,  set  forth  the  facts,  liM, 
ic  was  not  material  ihat  tho  plain 
tiff  did  not  demand  ttie  precise 
damages  to  which  he  was  en 
litled,  or  that  he  mistook  tnc  true 


rule  of  damages,  that  he  was  en- 
titled to  whatever  legal  damages 
were  recoverable  for  tho  wrong. 
Colriek  v.  Swinburne,  5% 

8.  Where  a  material  averment  of  a 
complaint  is  admitted  by  the  ans- 
wer and  sought  to  be  avoided  by 
allegations  of  new  matter,  the 
affirmative  of  the  issue  is  with  the 
the  defendant  and  to  sustain  the 
defense  he  must  prove  his  allega- 
tions; if  he  fails  so  to  do,  the 
averment  of  the  complaint  stands 
admitted.     Conner  v.  Keese,    643 


POWERS. 

A  deed,  purporting  to  be  an  in- 
strument between  E.,  of  the  first 
part,  and  C  ,  in  trust  for  three 
infant  children  of  C,  'with 
power  to  sell  and  convey  or  mort- 
gage without  the  appointment  of 
a  guardian,  of  the  second  part," 
conveyed  certain  premises  to  the 
party  of  the  second  part,  "  their 
heirs  and  assigns,  forever."  There 
was  no  other  reference  to  a  trust 
or  power  save  that  contained  in 
the  first  clause.  Eeid,  that  the 
three  infants  were  the  real  bene- 
ficiaries of  the  fiprant,  that  the 
land  passed  to  and  vested  in  them 
(1  R,  8.,  728,  §^  47,  40),  subject  to 
the  execution  of  the  power,  which 
was  a  general  trust  power  tu  be 
executed  solely  for  their  benefit, 
and,  therefore,  that  a  mortgage  on 
the  land  given  by  C.  to  secure  a 
debt  (>f  her  husband  was  not  a 
valid  execution  of  tho  power  and 
was  void.  Syracuse  Stgs,  Bk,  v 
nolden.  415 


PRACTICE. 

1.  The  action  was  brought  by  plain- 
tifEs  as  executors,  the  iuagment 
gave  defendants  costs  ana  directed 
execution  therefor  Heldy  that  the 
judgment  was  proper  (Code  of 
Civil  Pro.  §  3246),  except  the  pro- 
vision for  •:,xecution;  that  the 
judgment  could  be  enforced .  by 
execution  only  when  allowed  by 
the  surrogate  (Code  of  Civil  Pro. 
§^  1835, 1826),  but  that  the  infor- 
mality should  have  been  corrected 
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*by  motion,  not  upon  appeal  from 
the  judgment.  SyriM  v.  Mayor, 
etc.  15B 

2.  After  verdict  had  been  directed 
for  defendants,  plaintiffs  moved 
for  a  new  trial  on  the  judge's 
minutes,  the  motion  was  denied. 
After  entry  of  judgment  plaintiff 
appealed  from  the  order  denying 
the  motion  and  from  the  judg- 
ment; both  order  and  judgment 
were  affirmed,  and  the  court 
awarded  to  defendants  separate 
costs  on  both  appeals.  Held,  that, 
having  awarded  costs  on  appeal 
from  the  judgment,  the  court  had 
no  power  to'award  costs  on  ap- 
peal from  the  order  (Code  of  Civil 
Pro.  §  3230.  sub.  2);  but  that  the 
error  was  one  to  be  corrected  in 
,the  court  below,  not  on  appeal 
from  the  judgment.  Id. 


PRESUMPTIONS. 

The  presumption  from  a  surrogate's 
decree  judicially  settling  the  ac- 
counts of  an  executor,  where  all 
the  parties  interested  have  been 
cited,  is  that  the  account  was 
correct  and  that  the  executor  has 
accounted  for  all  the  property 
that  came  into  his  hands  as  such. 
In  re  Sautter.  514 

Equity  tDtU  never  presume  a 

conversion  of  a  testator's  real  estate 
into  personalty  unless  necessary  to 
accomplish  lawful  purposes  expressed 
in  the  wiU. 

See  Chamberlain  v.  Taylor.       185 

Wien  record  of  deed  raises  no 

presumption  of  its  delivery  and  ac- 
ceptance. 

OiffordY.  Corrigan.  223 


PRINCIPAL  AND  AGENT. 

1.  Courts  will  take  judicial  notice 
of  the  fact  that  m  the  sale  of 
bonds  and  negotiations  for  loans 
in  behalf  of  States,  municipalities 
and  governments,  aside  from  their 
own  fiscal  agents,  other  agents 
are  employed.  May&r,  etc.  v. 
^nds,  210 


2.  Under  the  act  of  1871  (Chap.  823^ 
Laws  of  1871),  which  authorized 
the  comptroller  of  New  York  to- 
create  a  public  fund  or  stock  for 
certain  specified  purposes,  to  be 
denominated  **  consolidated  stock 
of  the  county  of  New  York,"  that 
oflicer  had  power  to  employ  an 
agent  to  negotiate  the  county 
bonds  provided  for  by  the  act,  to 
make  an  agreement  with  such 
agent  for  his  compensation  and  to- 
pay  him  out  of  the  proceeds  of 
the  bonds.  Id. 

3.  The  provisions  of  the  acts  of  1857 
(Chap.  590,  Laws  of  1857),  and 
1870  (Chap.  190,  Laws  of  1870). 
specifying  the  method  of  drawing- 
money  from  the  treasury  and  pro- 
hibiting it  from  being  drawn  in 
any  other  way,  have  no  applica- 
tion to  such  an  employment.     Id, 

4  Plaintiffs  were  dealers  in  dia- 
monds. M.  was  also  a  dealer, 
doinc  business  by  procuring  dia^ 
monds  from  larger  dealers  to  sell 
to  his  customers.  Plaintiffs,  on 
being  informed  by  M.  that  he  had 
a  customer  for  a  pair  of  diamond 
ear-knobs,  delivered  a  pair  to  him, 
taking  a  receipt  which  stated  that 
they  were  received  by  M.  oa 
approval  to  show  to  his  customers, 
to  be  returned  to  plaintiffs  "on 
demand."  M.  sold  the  diamonds^ 
to  defendant  C.  who  purchased 
in  good  faith,  supposing  M.  to  b& 
the   owner.     C.    had    previously 

Surchased  from  M.  two  pairs  of 
iamond  earrings  obtained  in  the 
same  way  from  plaintiffs  and 
paid  for  by  C.  In  an  action  to  re- 
cover posession  of  the  ear  knobs^ 
held,  that  plaintiffs  conferred  on. 
^I.  the  power  to  sell,  and  O. 
acquired  a  good  title  as  against 
them;  that  the  agreement  mthe 
receipt  to  return  the  diamonds- 
on  demand  meant  a  return  in  case 
they  were  not  sold  before  a  de- 
mand.   Smith  V.  Clews,  28S 

5.  The  fact  that  one  employing  a. 
broker  to  sell  property  is  actrng- 
as  agent  for  another  does  not 
discharge  him  from  liability  for 
the  broker's  commissions;  if  the 
agency  was  not  disclosed,  or  if  it 
was  disclosed  and  the  agent  under. 
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took  to  be  personally  bound,  he 
is  liable.    Jarvis  v.  Schaefer.    289 

6.  Such  an  undertaking  may  be 
inferred  from  the  fact  that  the 
a^ent  contracted  in  his  own  name 
-without  qualilication.  Id, 

7.  At  the  time  of  the  making  of  an 
executory  contract  for  the  sale  and 
delivery  of  a  quantity  of  lumber, 
the  vendor  was  indebted  to  the 
vendee,  the  latter  having  in  his 
hands  some  lumber  belonging  to 
the  former,to  be  sold  on  commis- 
sion and  the  proceeds  applied  on 
the  indebtedness.  Before  deliv- 
ery under  the  contract,  the  vendor 
notified  the  vendee  that  the  lum- 
ber contracted  for  belonged  to 
other  persons,  for  whom  the  ven- 
dor was  acting  as  agent.  Ilcldy 
that  the  vendee,  having  accepted 
the  lumber  after  such  notice,  could 
not,  in  an  action  by  the  owner  to 
recover  the  purchase-price,  offset 
the  balance  due  them  from  the 
agent;  that  no  ri^ht  of  offset  arose 
at  the  time  of  making  the  contract. 
McLacMin  v.  Brett  391 

8.  /'  seems  the  vendee  could  have 
refused  the  substituted  perform- 
ance by  another,  but  having  ac- 
cepted it  the  whole  purchase- 
price  became  due  to  the  real  and 

'    disclosed  owners.  Id. 

9.  The  fact  that  a  wife  resides  with 
her  husband  upon  premises  leased 
by  him  in  her  name,  is  no  evidence 
that  she  authorized  the  leasing: 
and,  in  the  absence  of  proof  of 
authority,  or  that  she  had  knowl- 
edge that  the  hiring  was  in  her 
name,  shejis  not  liable  for  the  rent 
or  the  value  of  the  use  and  occupa- 
tion.    Sanfordw.  Pollock.  450 

10.  Where  a  contract  not  under  seal, 
^  is  made  with  an  a^ent  in  his  own 

name,  for  an  undisclosed  princi- 
pal, whether  he  describes  himself 
as  agent  or  not,  either  the  agent 
or  principal  may  sue  upon  it. 
Ludwig  v.  Gillespie,  C03 


QUEENS  (COUNTY  OP.) 

1.  Under  the  provision  of  the  act  of 
1877  (chap,  268,  Laws  of  1877),  in 


A 


reference  to  the  sale  of  lands  for 
unpaid  taxes  in  the  county  of; 
Queens,  as  amended  in  18781 
(chap.  230,  Law9  of  18 1 8),  wherd 
the  county  treasurer  strikes  oflfj 
lands  to  a  town,  as  directed  by. 
said  act,  in  case  there  are  no  bids 
for  the  same,  his  fees  become 
simply  matter  of  account,  *'  a 
charge  against  said  town,"  to  bo 
audited  by  the  town  board  the 
same  as  other  claims  against  the 
town.  (Chap.  805,  Laws  of  1840. 
chap.  490,  Laws  of  1847 )  Said 
officer  has  no  right,  without  aud«t 
or  direction,  to  deduct  his  fee& 
from  funds  in  his  hands  belonging^ 
to  the  town.     Warriny,  Baldioin 

534 

,  Where  it  appeared  that  said 
county  treasurer  had  been  in  the 
habit  of  paying  himself  the  fees, 
allowed  by  law  upon  such  salo 
out  of  the  trust  funds  of  ihe  towa 
in  his  possession  without  previous 
audit,  that  ujwn  a  sale  he  had 
struck  off  a  large  number  of  lots 
to  a  town,  and  that  said  officer 
claimed  the  right  thus  to  satisfy 
his  claim.  Ucld,  that  an  action 
was  maintainable  under  the  act  of 
1831  (chap.  531,  Laws  of  1881),  by 
a  taxpayer  of  the  town  to  restrain 
such  illegal  action.  Id, 


QUESTIONS     OF     LAW    ANI> 
FACT. 

On  appeal  to  this  court  in  proceed- 
ings under  the  act  of  1880  (chap. 
2l9,  Laws  of  1880),  to  review  aa 
assessment ,  only  questions  of  law 
may  be  reviewed  ;  the  determina- 
tion of  the  court  below  upon  the 
question  of  value  is  final  and 
conclusive  where  that  question 
was  fairly  in  dispute,  unless  it 
appears  that  elements,  proper  to 
be  considered  were  excluded  or 
improper  ones  considered,  or  that 
some  legal  errors  vitiated  the 
conclusion.  People  ex  rel.  R.,  W. 
iSb  0.  R  R  Co.  V.  Ricks,  198 


RAILROAD  CORPORATIONS.  ^ 

1.  An  application  under  the  act  of 
1873  (Chap-   600,  Laws  of  1875), 
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providing  for  the  construction  of 
steam  railways  in  the  counties  of 
the  State,  for  the  appointment  of 
commissioners  to  determine  as  to 
the  necessity  of  the  proposed  road, 
was  signed  by  ten  more  than  the 
requisite  number  of  householders 
-and  taxpayers.  It  was  verified  by 
one  of  the  subscribers,  who  stated 
in  his  afildavit  that  he  knew  each 
And  all  of  the  subscribers  except 
five  and  saw  them  sign.  Another 
subscriber  swore  to  the  same  as  to 
four  of  the  five,  and  a  Supreme 
Court  justice  certified  that  the 
statements  were  sworn  to  before 
him.  Ildd,  that  the  verification 
was  sufficient;  that  it  was  not 
ossentiai  that  the  application 
should  be  verified  by  each  of  the 
subscribers.  -  In  re  Kings  Co,  EL 
R  Co,  97 

2.*  The  proposea  rauways  were 
located  in  the  city  of  B.  The 
common  council  of  the  city,  by 
resolution,  gave  its  consent  to  the 
constioiction  of  the  roads  as 
located  by  the  commissioners,  but 
Attached  certain  conditions  to  the 
4isscnt,  aside  from  those  provided 
l)y  the  act  and  imposed  by  the 
commissioners.  Jldd,  that,  con- 
ceding the  common  council  could 
■qualify  its  consent  by  such  rea- 
sonable conditions  as  it  mi^ht 
think  necessary  (as  to  which 
quare\  as  the  only  conditions  so 
imposed  which  could  be  consid- 
ered reasonable  and  necessary,  was 
one  not  to  be  performed  until  the 
Toad  was  completed  and  in  run- 
ning order,  it  did  not  alTect  the 
validity  of  the  organization  of  the 
corporation.  Id, 

S.  Among  the  conditions  imposed 
by  the  common  council  was  one 
that  the  company  should  consent 
that  the  city  assessors  miglit  arbi- 
trate all  damages  caused  to  prop- 
erty owners  by  the  constniction 
of  the  road,  and  one  fixing  the 
times  within  which  different  por- 
tions of  the  road  should  be  con- 
structed, different  from  that  pre- 
scribed by  the  commissioners. 
Held,  that  these  conditions  were 
neither  reasonable  nor  lawful  as 
they  related  to  matters  over  which 
the  legislature  and  the  commis- 
sioners had    entire  control,  and 


were  repugnant  to  the  legislative 
requirements  in  the  one  case  and 
to  the  condition  imposed  by  tho 
commissioners  in  the  other,  and 
their  action  could  neither  be  super- 
seded nor  affected  by  that  of  any 
other  body.  Id, 

4.  The  articles  of  association,  as 
prepared  by  the  commissioners, 
contained  a  proviso  which  sus- 
pended the  running  of  the  time 
limited  for  the  completion  of  the 
work  during  the  time  unavoidably 
Consumed  by  the  pcnd.^ncy  o'f 
legal  proceedings,  or  by  the  delay 
or  interference  of  the  public 
authorities  "  or  otherwise."  Ilcld^ 
that  the  time  during  which  tho 
company,  without  fault  on  its 
part,  had  no  legal  ability  to  com- 
mence or  carry  on  the  work,shoultl 
not  be  deemed  to  form  any  part 

t  of  the  allotted  period.  Id. 

5.  The  resolution  of  the  commis- 
sioners was  passed  June  30,  1878, 
the  time  limited  for  the  comple- 
tion of  the  work  was  August  1, 
1870,  the  articles  were  not  filed 
and  so  the  corporation  had  no 
corporate  existence  until  January 
0,  1879;  immediately  after  that 
date  it  made  efforts  to  obtain  the 
consent  of  property  owners,  and 
failing  in  that,  applied  to  tho 
Supreme  Court  for  the  appoint- 
ment of  commissioners  as  pre- 
scribed by  the  act.  (^4.)  Th-j 
report  of  tho  commissioners  waj 
made  April  26,  1879,  and  on  Xhb 
same  day  application  was  mado 
for  its  confirmation.  This  wap» 
opposed,  and  the  controversy  wa.-* 
not  finally  disposed  of  until  Sep- 
tember, 1880,  wlien  it  ended  in  a 
decision  adverse  to  the  company. 
It  thereafter  made  continuous 
efforts  to  obtain  the  requisite  con- 
sents of  property  owners,  which 
it  succeeded  m  doing  December  2, 
1885.  Held,  that  the  commissioaers 
had  authority  to  provide  for  the 
contingencies  expressed  in  the 
resolution,  and  tho  effect  of  it  was 
to  allow  a  period  of  thirteen 
months  for  the  completion  of  the 
work ;  and  that  tho  time  did  not 
begin  to  run  until  the  requisite 
consents  were  obtained.  Id, 

6.  The  articles,  as  required  by  the 
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statute  (§  7),  provided  for  the 
release  and  forfeiture  to  the  super- 
Tisors  of  the  county  of  all  rights 
acquired  by  the  corporation,  in 
case  the  road  was  not  completed 
in  time  and  upon  the  conditions 
provided.  Held,  that  assuming 
there  was  a  default  on  the  part  of 
the  company,  this  did  not  annul 
or  dissolve  the  incorporation,  or 
work  a  forfeiture;  that  until  a 
judgment  of  forfeiture  was  ren- 
dered against  the  company  it  was 
•entitled  to  proceed  with  the  work ; 
and,  therefore,  that  any  such  de- 
fault was  not  an  answer  to  an 
application  to  acquire  an  easement 
for  the  purposes  of  the  road.    Id. 

7.  The  commissioners  located  fifteen 
diHorent  routes,  bnt  lixed  tiie  time 
within  which  five  of  tliem  only 
should  be  completed.  Held,  that, 
conceding  the  routes  to  which  no 
timi)  had  been  alQxed,  had  not  been 
legally  designated,  and  so  that  as 
to  them  the  corporation  acquired 
no  right  or  franchise,  this  did  not 
affect  the  corporate  rights  of  the 
petitioner  or  its  right  to  construct 
railways  on  the  five  routes,  in 
reference  to  which  the  time  was 
properly  designated.  Id. 

S.  Also,  lield,  that  the  petitioner, 
upon  filing  the  certificate  and  si  ni- 
cies as  prescrioed  by  the  act  (^  9), 
became  a  corporation.  LL 

H.  The  engineer  of  an  engine  draw- 
ing a  railroad  train  is  not  bound 
to  stop  his  train  the  moment  he 
sees  some  living  object  on  the 
track.  lie  has  the  right,  when 
running  in  the  daytime,  so  that 
his  train  is  perfectly  visible  and 
its  approach  must  be  heard  and 
known  at  least  in  the  first  instance, 
to  assume  that  the  object  will  leave 
tlie  track  in  time  to  escape  injury, 
and  without  the  imputation  of 
negligence  may  run  on  until  he 
discovers  that  it  is  heedless  of  the 
danger.  He  is  not  bound  to  ex- 
pect helpless  infants  on  the  track, 
w^ithout  sufficient  knowledge  or 
ability  to  escape  when  warned  of 
danger.  Cn/stal  v.  T.  dbB.R  R, 
Co.  164 

10.  It  aeema  the  railroad  coq^oration 
is  not  responsiblo  for  an  error  of 


Judgment  on  the  part  of  the  en- 
gineer as  to  the  speed  of  his  train 
or  his  abilitjT  to  stop  it  in  time. 
All  the  engmeer  is  bound  to  do 
after  discovery  of  the  peril  is  to 
use  reasonable  diligence  and  care 
to  avert  it.  Id, 

11.  Plaintiff,  an  infant  about  seven- 
teen months  old,  escaped  from  his 
mother's  house  near  a  railroad 
crossing,  went  upon  the  track  and 
was  struck  by  a  train  and  injured. 
In  an  action  to  recover  damages 
for  the  injury,  the  only  negligence 
complained  of  was  that  the  en- 
gineer ought  sooner  to  have  dis- 
covered the  plaintiff  on  the  track 
and  stopped  the  train  before  it 
reached  him.  From  the  testimony 
of  plaintiff's  mother  it  appeared 
that  the  child  reached  the  track 
but  a  very  brief  lime  before  the 
accident.  The  engineer  testified 
that  immediately  upon  seeini^  the 
plaintiff  he  gave  the  signal  for 
applying  the  brakes  and  reversed 
his  engine,  and  it  appeared  every- 
thing was  then  done  that  could  bo 
done  to  arrest  the  speed  of  the 
train,  but  before  it  was  entirely 
stopped  two  of  the  small  wheels 
passed  over  plaintiff's  leg.  Held, 
that  the  evidence  failed  to  show 
any  negligence  on  the  part  of  de- 
fendant; and  that  a  submission  of 
the  question  to  the  jury  was  error. 

Id, 

12.  It  is  proper  for  assessors  in  valu- 
ing the  property  of  a  railroad 
corporation  in  their  town  liable 
to  iissessmeut,  to  take  into  con- 
sideration the  verified  reports  of 
the  company  as  to  earnings,  made 
as  required  by  law.  People  ex  reL 
B.  TT.  iSiO.R  R  Co,  \  Hicks,    198 

18.  Unsecured  creditors  of  a  railroad 
corpoiation  are  not  necessary  or 
proper  parties  to,  and  have  no 
right  to  intervene  in,  an  action  to 
foreclose  a  mortgage  upon  its 
property  and  franchises;  any  ad- 
judication made  therein  against 
the  mortgagor  is  binding  upon 
them.  Herring  v.  JV.  Y,,  L,  M.  & 
W.  RR  Co,  340 

14  Where  at  the  time  of  the  com- 
mencement of  such  an  action  an 
action  was  pending,  brought  by 
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'  the  attoraey-general  on  behalf  of 
.  the  people,  to  dissolve  the  corpora- 
tion on  the  ground  of  insolvency, 
in  which  action  a  temporary  re- 
ceiver had  been  appointed,  Tield 
that  such  receiver  was  not  a  neces- 
sary party  to  the  foreclosure  suit. 

Id. 

16.  It  seems  that  such  temporary  re- 
ceiver, app«)iuted  in  an  action 
brought  prior  to  the  passage  of 
the  Code  of  Civil  Procedure  under 
the  provisions  of  the  Revised 
Statutes  was  not  vested  with  title 
to  the  property  of  the  corporation; 
the  title  remamed  in  the  corpora- 
tion until  final  judgment  of  disso- 
lution and  the  appointment  of  the 
final  receiver.  Nor  was  such  tem- 
porary receiver  a  trustee  for  the 
creditors ;  he  was  a  mere  custodian 
and  manager  of  the  property  under 
the  direction  of  the  court  during 
the  pendency  of  the  action.      Id, 

16.  The  people  are  not  in  any  sense 
a  proper  party  to  the  foreclosure 
suit.  Id. 

17.  It  seems,  however,  the  court  nas 
power  in  its  discretion  to  allow  the 
people  or  the  receiver  to  intervene 
in  said  action.  Id, 

18.  The  court  had  power  in  the 
action  brought  by  the  people,  to 
permit  the  foreclosure  action  to 
be  commenced,  to  appoint  a  re- 
ceiver therein  to  supersede  the 
receiver  appointed  in  the  people's 
action, ana  to  transfer  all  his  duties 
to  the  receiver  in  the  foreclosure 
suit.  Id. 

10.  After  the  commencement  of  an 
action  by  the  people  to  dissolve  a 
railroad  corporation,  and  the  ap- 
pointment of  a  temporary  receiver 
therein,  which  action  was  com- 
menced in  1875,  under  the  pro- 
visions of  the  Revised  Statutes,  by 
order  of  the  court  therein,  the 
holder  of  certain  mortgages  upon 
its  railway  franchises  and  other 
property,  was  permitted  to  fore- 
close said  mortgages.  A  fore- 
closure suit  was  commenced  and 
the  receiver  in  the  former  action 
was  also  appointed  temporary  re- 
ceiver in  this  action.  The  corpora- 
tion was   the  owner  of   certain 


stocks  and  bonds,  not  in  terms 
covered  by  the  mortgages.  An 
order  was  made  on  proper  notice 
in  the  foreclosure  suit,  that  the 
receiver  therein  should  hold  and 
deal  with  the  stocks  and  bonds  as 
a  part  of  the  general  fund  em- 
braced in  the  mortgages;  by  the 
judgment  in  said  action  it  was  de- 
termined that  they  were  subject  to 
the  mortgages  ana  liable  to  be  sold 
with  the  mort^ged  premises,  and 
such  sal e  was  directed.  They  were 
so  sold  absolutely,  the  sale  was 
confirmed  by  the  court,  and  a  con-j 
veyance  directed,which  was  made. ' 
Held,  that  the  adjudications  so 
made  absolutely  bound  all  the 
parties  to  the  action,  ami  neither 
the  corporation  nor  any  of  its  gen- 
eral creditors  could  be  heard  to 
impeach  in  a  collateral  action  those 
adjudications;  that  the  Supreme 
Court  having  general  jurisdiction 
of  the  parties  and  the  subject- 
matter,  it  was  conclusively  to  bo 
presumed  that  it  had  sufflcicnf 
facts  before  it  to  authorize  th2 
adjudications.  /d. 

20.  The  railroad  corporation,  aft^ 
the  commencement  of  the  fore 
closure  action,  consented  to  th( 
entry  of  judgment  therein.  Held 
that  this  did  not  make  the  judg 
ment  one  by  confession,  withui 
the  meaning  of  the  provision  o)( 
the  Revised  Statutes  (2  R  S.  469 


g  71),  which  declares  judgmentii 
confessed  by  a  corporation,  afteif 
the  filing  of  a  petition  for  its  dis 


solution,  to  be  absolutely  void  a:f 
against  the  receiver  appointed  on 
such  petition  and  as  against  the 
creditors  of  the  corporation;  that 
the  confession  of  judgment  so  pro* 
hibiled  is  one  made  by  the  corpo- 
ration  as  its  volunUiry  act  without 
the  interference  of  the  court.   Id, 

21.  After  the  confirmation  of  the 
report  of  sale  in  the  foreclosure 
suit,  the  court  granted  an  order 
directing  the  receiver  to  deliver 
the  property  sold  to  a  new  corpo- 
ration to  whom  the  purchasers 
had  assigned,  subject  to  the  rights 
of  the  People  as  ascertained  in 
the  action  brought  by  them,  then 
pending,  and  the  property  was  so 
aelivered,  subject  to  the  terms  of 
the  order.  A  supplemental  plead- 
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ing  was  thereafter  served  in  the 
People's  action,  setting  up  the  sale 
and  conveyance  in  the  foreclosure 
suit,  and  alleging  that  the  said 
stocks  and  bonds  were  improperly 
and  unlawfully  included  in  the 
judgment,  sale  and  conveyances, 
and  denving  that  the  purchasers 
acquired.. any  title  thereto.  The 
matter  was  referred  to  a  referee, 
and  after  a  hearing  before  him 
and  upon  the  coming  in  of  his  re- 
port, judgment  was  rendered,  ad- 
Judging  m  substance  that  the 
property  in  question  was  covered 
by  tlie  mortgages,  and  that  the 
sale  and  conveyance  vested  in  the 
purchasers  a  good  and  valid  title. 
The  unsecured  creditors  htid  no 
notice  of  the  hearing.  By  the 
judgment  the  corporation  was  dis- 
solved and  the  temporary  receiver 
was  appointed  final  receiver. 
Held,  that,  assuming  the  pro- 
visions of  the  Code  ot  Procedure 
applied  to  the  final  receiver  until 
his  appointment  as  such,  the  un- 
secured creditors  had  no  right  to 
notice;  they  were  represented  by 
I  the  People  and  their  debtor,  and 
I  were  bound  by  the  judgment;  that 
the  court  was  not  required  to  de- 
fer the  litigation  as  to  the  property 
in  question  until  after  the  appoint- 
ment of  a  filial  receiver,  but  had 
authority  to  pennit  it  to  proceed 
to  a  conclusion  before  final  judg- 
ment; and,  therefore,  as  when  the 
final  receiver  was  appointed,  the 
stocks  and  bonds  were  no  part  of 
the  estate  coming  to  his  hands  as 
such,  the  creditors  had  no  right 
to  notice  or  a  hearing  in  regard 
thereto.  Jd, 

20.  Also  hM,  that  the  disposition  so 
made  of  the  property  in  question 
was  not  violative  of  constitutional 
rights  ;  that  it  did  not  impair  the 
obligations  of  the  creditor's  con- 
tracts or  deprive  them  of  due  pro- 
cess of  law.  Id, 

28.  The  equitable  rule,  which  gives 
a  final  receiver  title  to  the  debtor's 
property,  by  relation  as  of  the 
commencement  of  the  action,  is 
not  applicable  to  property  which 
has  been  legally  disposed  of  under 
the  direction  of  the  court        Id. 

21  It  seems,  that  if  the  reference, 


hearing  and  decision  as  to  the 
title  to  the  property  in  question^ 
had  been  atter  judgment  and  the 
appointment  of  a  final  receiver, 
and,  conceding  he  had  all  tho 
powers  of  a  receiver  in  case  of  the 
voluntary  dissolution  of  a  corpo 
ration,  the  conclusion  would  be 
the  same.  Id. 

25  It  is  the  duty  of  a  passenger 
standing  on  the  platfonn  of  a 
steam  railroad  car  to  go  inside  the 
car  when  requested  so  to  do  by  a 
.  person  having  charge  of  the  train, 
if  there  is  standing  i-oom  inside, 
although  there  are  no  vacant 
seats.  The  fact  that  the  passenger 
has  a  well-found  ground  of  com- 
plaint against  the  railroad  com- 
pany for  not  providing  adequate 
accommodations  for  passengero 
does  not  release  him  from  the 
duly  of  leaving  the  platform. 
GraviUe  v.  Mamiattan  M.  It  Co 

525 

26.  As  to  whether,  where  a  pas- 
senger refuses  to  so  inside  the  car 
when  so  requested,  the  bnikeman 
or  conductor  has  the  right  to 
force  him  to  do  so,  qucsre.        Id. 

27.  A  street  railroad  company  has 
not  the  exclusive  right  to  the  use 
of  its  tracks,  but  simply  a  para- 
mount right,  and  while  a  person 
lawfully  driving  on  the  tracks  may 
not  recklessly,  carelessly  or  will 
fully  obstruct  the  passage  of  its 
cars,  he  is  not  absolutely  bound 
to  keep  off  or  get  off  the  tracks, 
and  if  he  fairly  and  in  a  reason- 
able manner,  respecting  the  para- 
mount right  of  the  corporation,  is, 
without  fault  on  his  part,  injured 
by  carelessness  or  fault  chargeable 
to  it,  he  may  maintain  an  action 
for  his  damages.  FUekenstein  v. 
2).  2>.,  E.  B.  &  B.  B.  B.  Qo,    655 


REAL  PROPERTY. 

A  contingent  remainder  in  fee  is  an 
estate  in  land  within  the  meaning 
of  the  provisions  of  the  Revised 
Statutes  (2  R  8.  194,  ^  I7u),  pro- 
Tiding  for  the  sale  of  an  infaiit's 
real  estate,  and  the  court  has  jur* 
iBdictiou  to  direct  the  sale  of  sudi 
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an  interest  belonging  to  an  infant. 


RECEIVER. 

1.  After  the  3xecution  and  delivery 
of  an  assignment  for  tlie  benellt 
ot  creditors,  but  before  its  record 
in  the  proper  county,  a  receiver 
of  tlie  property  of  the  assignor 
was  appointed  in  proceedings  sup- 
plementary 10  execution.  The 
judgment  debtor  did  not  reside  in 
the  county  where  the  order  ap- 
pointing tljc  receiver  was  filed, 
and  a  copy  of  the  order  was  not 
filed  in  the  office  of  the  clerk  of 
the  county  where  he  resided  until 
after  the  assignment  was  recorded 
ill  tho  proper  county.  In  an 
action  by  tho  receiver  to  recover 
certain  personal  property  which 
the  assignee  claimed  under  the 
assignment  held,  that  as  by  the 
Codj  oi  Civil  Procedure  (§  2468), 
Uie  personal  property  of  the  judg- 
ment debtor  vests  only  in  the  re- 
ceiver from  the  time  of  filing  a 
copy  of  the  order  in  the  county 
where  he  resides  even  supposing 
that  the  assignment  did  not  take 
effect  until  it  was  recorded  in  the 
proper  county,  yet  when  that  was 
done  it  took  effect  by  relation 
from  the  time  of  its  delivery,  and 
should  be  held  to  have  passed  the 
title  to  the  property  before  any 
title  thereto  vested  in  the  receiver. 
IficoU  V.  Spowers.  1 

3.  Where  at  the  time  of  the  com- 
mencement of  an  action  to  fore- 
close a  mortgage  given  by  a  rail- 
road cori>oratiou  an  action  was 
pending,  brought  by  the  attorney- 
general  on  behalf  of  the  people, 
to  dissolve  the  corporation  on  the 
ground  of  insolvency,  in  which 
action  a  temporary  receiver  had 
been  appointed,  held,  that  such 
receiver  was  not  a  necessary  party 
to  the  foreclosure  suit.  Herring 
V.  K  T.,  L,  E.  and  TV.  JK.  B.  Co, 

840 

8.  B  seems  that  such  temporary  re- 
ceiver, appointed  in  an  action 
brought  prior  to  the  passage  of 
the  Code  of  Civil  Proceauro  under 
the    provisions   of    the   Revised 


Statutes  was  not  vested  with  title 
to  the  property  ct  the  corpora- 
tion* the  title  remained  iu  tho 
corporation  until  final  judgment 
of  dissolution  and  the  appoint- 
ment of  the  final  receiver  Nor 
was  such  temporary  receiver  a 
trustee  for  the  creditors  ,  ho  was 
a  mere  custodian  and  manager  of 
the  propert}'  under  the  direction 
of  the  court  during  the  pendency 
of  the  action.  IcL 

4.  The  court  had  power  in  the 
action  brought  by  the  people  to 
permit  the  foreclosure  action  to 
be  commenced,  to  appoint  a  re- 
ceiver therein  to  supersede  the 
receiver  appointed  m  the  People's 
action,  and  to  transfer  all  his  duties 
to  the  receiver  in  the  lorecJosure 
suit.  id. 

6.  In  an  action  under  tho  Code  of 
Procedure  to  dissolve  a  corpora- 
tion, a  temporary  receiver  coulcV 
not  be  appointed.  IbL 

6.  Under  said  provision  of  th0 
Revised  Statutes  an  action  im 
equity,  for  a  dissolution  of  thi* 
corporation  in  the  cases  men- 
tioned, was  authorized  Id  •■ 

7.  In  an  action  in  equity  under  thM 
Revised  Statutes  U  R  S.  463.)  tij 
dissolve  a  corporation,  the  courl 
had  power  tc  appoint  both  a  tem- 
porary and  final  receivers,  whose 
action  was  not  regulated  by  statute  ( 
but  they  were  simply  clothed  with 
the  powers  and  charged  with  the 
duties  devolved  upon  them  by 
orders  of  the  court.  Id. 

8.  After  the  commencement  of  an 
action  by  the  people  to  dissolve  a 

'  railroad  corporation,  and  the  ap- 
pointment of  a  temporary  receiver 
therein,  which  action  was  com- 
menced in  1875,  under  the  pro- 
visions of  the  Revised  Statutes,  by 
order  of  the  court  therein,  the 
holder  of  certain  mortgages  upon 
its  railway  franchises  and  other 
property,  was  permitted  to  fore- 
close said  mortgages.  A  foreclos- 
ure suit  was  commenced  and  the 
receiver  in  the  former  action  was 
also  appointed  temporary  receiver 
in  this  action.  The  corporation 
was  the  owner  of  certain  stocks 
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and  bonds,  not  in  terms  covered 
by  tbo  mortgages.  An  order  was 
made  on  proper  notice  in  the  fore- 
closure suit,  that  tlie  receiver 
therein  should  hold  and  deal  with 
the  stocks  and  bonds  us  a  part  of 
the  general  fund  embraced  in  the 
mortsages:  by  the  jud^ent  in 
said  action  it  was  determined  that 
they  were  subject  to  the  mort- 
>cagcs  and  liable  to  be  sold  with 
the  mortgaj^ed  premises,  and  such 
sale  was'directed.  They  were  sj 
soKl  absolutely,  the  sale  was  con- 
firmed by  the  court,  and  a  convey- 
ance directed,  which  was  mtwle. 
Hdd,  that  the  adjudications  so 
made  absolutely  bound  all  the 
parties  to  the  action,  and  neither 
the  corporation  nor  anv  of  its 
general  creditors  could  be  heard 
to  impeach  in  a  collateral  action 
those  adjudications;  that  the  tin- 

Sreme  Court  liaving  general  iuris- 
iction  of  the  parties  and  the 
subject-matter,  it  was  conclusively 
to  be  presumed  that  it  had  suffi- 
cient facts  before  it  to  authorize 
the  adjudications.  Id, 

1^.  After  the  confirmation  of  the 
report  of  sale  in  the  foreclosure 
suit,  the  court  granted  an  order 
directing  the  receiver  to  deliver 
the  property  sold  to  a  new  corpo- 
ration to  whom  the  purchasers 
had  assigned,  subject  to  the  rights 
of  the  People  as  ascertained  in  the 
action  brought  by  them  then  pend- 
ing, and  the  property  Wiis  so  de- 
livered subject  to  the  terms  of  the 
order.  A  supplemental  pleading 
was  thereafter  served  in  the  Peo- 
ple's action,  setting  up  the  sale 
and  conveyance  in  the  foreclosure 
suit,  and  alleging  that  the  said 
stocks  and  bonds  were  improperly 
and  unlawfully  includea  in  the 
judgment,  sale  and  conveyances, 
and  denying  that  the  purchasers 
acquired  any  title  thereto.  The 
matter  was  referred  to  a  referee 
and  after  a  hearing  before  him 
and  upon  the  coming  in  of  his 
report,  judgment  was  rendered, 
adjudging  in  substance  that  the 
property  in  question  was  covered 
by  the  mortgages,  and  that  the 
sale  and  conveyance  vested  in  the 
purchasers  a  good  and  valid  title. 
The  unsecured  creditors  had  no 
notice  of  the  hearing.     By  the 


judgment  the  corporation  was  dis- 
solved and  the  temporary  receiver 
was  appointed  final  receiver.  Held. 
that,  assuming,  the  provisions  of 
the  Code  of  Procedure  applied  to 
the  final  receiver, until  his  appoint- 
ment as  such,  the  unsecured  cred- 
itors had  no  right  to  notice,  they 
were  represented  by  the  People 
and  their  debtor,  and  were  bound 
by  the  judgment ;  that  the  court 
was  not  required  to  defer  the  liti- 
gation as  to  the  property  in  ques- 
tion until  after  the  appointment 
of  a  final  receiver,  but  had  author- 
ity lo  permit  it  to  proceed  to  a 
conclusion  before  final  judgment; 
and  therefore,  as  when  the  final 
receiver  was  appointed,  the  stocks 
and  bonds  were  no  part  of  the 
estate  coming  to  his  hands  as  such, 
the  creditors  had  no  right  to 
notice  or  a  hearing  in  regard 
thereto.  Id, 

10.  The  rights  which  the  statute 
secures  to  creditors  in  the  case  of 
a  statutory  final  receiver  of  an  iiK 
solvent  corporation  are  such  only 
as  pertain  to  the  property  which 
comes  to  the  receiver  to  be  admin- 
istered and  distributed  to  creditors 
by  him.  and  they  arc  not  entitled 
to  notice  or  a  hearing  except  as  to 
claims  upon,  and  their  rights  in. 
such  property.  Id, 

11.  It  seems,  that  if  the  refeienco, 
hearing  and  decision  as  to  the  tide 
to  the  property  in  question,  hsd 
been  after  judgment  and  tho  ap- 
pointment ot  o,  final  receiver,  sod, 
conceding  he  had  all  the  powers 
of  a  receiver  in  case  of  the  volun- 
tar}'  dissolution  of  a  corpcra- 
tiou,  the  conclusion  would  bo  the 
same.  Id 

12.  The  provisions  of  the  Code  of 
Procedure  in  regard  to  the  disso- 
lution of  corporations  and  tho 
powers  and  auties  of  receivers 
thereof,  and  the  provisions  of  the 
Revised  Statutes  in  regard  thereto 
collated  and  discussed.  Id. 

13.  It  seems,  that  so  much  of  said 
provisions  as  provide  for  notice  by 
the  receiver  to  creditors  ar  ^  mostly 
directory  and  compliance  there- 
with was  not  essential  to  the  juris- 
diction of  the  court ;  their  omission 
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constitutes  an  irregulari  ^  .gainst 
wliich  a  party  aggrieved  could 
Lave  relief  by  application  in  the 
action  or  proceeding,  not  in  a  col- 
lateral action.  Id, 

14.  //  seemSf  also,  that  the  two  sys- 
tems of  procedure  agjiinst  corpo- 
rations provided  in  the  Revised 
Statutes,  t.  «.,  the  one  by  an  equita- 
ble action  brought  without  leave 
of  the  court,  and  the  other  by  a 
legal  action  brought  with  leave, 
have  been  continued  under  the 
Codes,  and  until  the  passage  of 
the  Code  of  Civil  Procedure  there 
was  no  statute  regulating  the 
powers  and  duties  of  receivers 
appointed  in  the  equitable  ac- 
tions. Id. 


RECORDING  ACT.  . 

Ap  assignment  for  the  benefit  of 
creditors,  executed  as  prescribed 
by  the  General  Assignment  Act 
(Chap.  46(j,  Laws  of  1877,  amended 
by  Chap.  818.  Laws  of  1878),  takes 
effect  as  to  property  in  this  State, 
from  the  time  of  its  delivery, 
not  from  the  time  of  its  record 
in  the  proper  county.  MeoU  v 
Spatoers.  1 


RECOVERY    OF    POSSESSION 
OF  PERSONAL  PROPERTY 

See  Claim  and  Delivery  of  Per 
80NAL  Property. 


REFERENCE. 

1.  An  action  to  recover  unliquidated 
damages  fur  breach  of  a  contract 
in  no  sense  involves  an  account, 
and  the  court  has  no  power  to  re 
fer  the  same  against  the  objection 
of  eitlier  party.  Uniermyer  v. 
Bemliauer.  521 

2.  The  fact  that  a  bill  of  particulars 
has  been  furnished  by  plaintiff 
under  order  of  the  court  .specify- 
ing a  number  of  items  of  damages, 
does  not  bring  the  action  witnin 
the  provision  of  the  Code  of  Civil 
Procedure  (§  1»)13),  authorizing 
compulsory  references.  Id. 


8.  Where  there  is  no  account  be- 
tween the  parties  in  the  ordinary 
acceptation  of  the  term  in  respect 
to  the  mattero  set  forth  in  the 
complaint,  the  cause  cannot  be 
referred  althoug^h  there  may  be 
many  items  of  (uimage.  Id. 

4.  Nor  does  the  fact  that  the  answer 
sets  up  a  counter-claim  which  re- 
quires the  examination  of  a  long 
account  make  the  action  refer- 
able. 'J  he  character  of  the  action 
in  this  respect  is  determined  by 
the  complaint;  the  answer  cannot 
change  it.  Id, 

5.  It  seems  that  where  such  a  counter* 
claim  is  set  up,  a  reference  can 
be  ordered  as  to  it  after  trial  of  the 
issues.  Id. 

6.  In  an  action  to  recoyer.  damages 
for  breach  of  a  contract,  a  motion 
for  a  reference  was  made  upon  the 
pleadings  and  upon  an  affidavit 
which  stated  that  the  trial  of  the 
issues  will  necessarily  involve  a 
long  account;  there  was  no  oppos- 
ing affidavit.  Held,  that  the  court 
was  not  justified  in  compelhng  a 
reference,  that  from  an  examina- 
tion of  the  pleadings  the  court 
could  judge  as  well  as  the  person 
making  the  affidavit  whether  any 
account  would  be  involved  in  the 
trial  of  the  issues.  Id. 

7.  Where  the  attorneys  for  the  par- 
ties to  an  action  stipulated  that 
the  compensation  or  the  referee 
therein  should  be  a  sum  specified 
per  day  *  for  every  hearing," 
)ield,  the  referee  was  not  entitled 
to  charge  tor  days  on  which  ap- 
pointments for  a  hearing  had 
been  made,  but  no  hearing  was 
in  fact  had,  and  no  meeting  or 
•:ppearance  before  the  referee,  the 
hearing  having  been  postponed  by 
agreement  of  the  attorneys  mado 
prior  to  the  time  fixed  by  the 
referee,  of  which  postponement 
the  referee  had  notice.  Mead  y. 
Tackerman,  557 

BeformaUan  of  contract  tn  ac- 
tion to  reform  contract  on  ground  of 
mistake,  plainUjif,  ^  failing  So  ihow 
mistake,  not  entitled  to  a  judicial  con- 
struction of  contraU  as  it  is;  thigt$a 


INDEX. 


775 


UgcU  question  to  be  determined  in  ac 
turn  at  lato. 
See  a  Oa.  v.  D.  P.  T.  Co.         658 


REMA.IKDERB. 

A  contingent  remainder  in  fee  is  an 
estate  in  land  within  the  meaning 
of  the  provisions  of  the  Revised 
Statutes  (3  R.  8.  194,  §  170).  pro- 
viding  for  the  sale  of  an  infant*s 
real  estate,  and  the  court  has  jur- 
isdiction to  direct  the  sale  of  such 
an  interest  belonging  to  an  infant. 
Dodge  y.  Btevene,  585 


REMEDIES. 

It  eeeme,  where  a  court,  having  Jur- 
isdiction of  the  subject-matter  of 
an  action  and  the  parties,  pro- 
nounces judgment  upon  insuffi- 
cient or  illegal  evidence,  or  mis- 
takes the  evidence  or  the  law,  the 
only  remedy  of  any  person  ag- 
grieved, is  oy  an  appeal  or  a  mo- 
tion in  the  action ;  the  iudgment 
cannot  be  assailed  collaterally. 
Herring  v.  N.  Y,,  X.  E.  <&  W.  R, 
B,  Co,  840 

In  action  to  reform  con- 
tract on  ground  of  mistake,  plaint- 
iff, on  failing  to  show  mistake,  not  en- 
titled to  judicial  construction  of  con- 
tract as  it  is;  this  is  a  legal  question  to 
be  determined  in  action  at  law. 

See  a  Co,  V.  D,  R  T,  Co.  658 


REPLEVIN. 
J8ee  Claim  and  Delivery  of  Pbr- 

80NAL  PrOPSRTT. 


RESCISSION, 

While  mere  inadequacy  of  price, 
unaccompanied  by  fraud,  is  not  a 
ground  for  rescinding  an  exe- 
cuted contract,  evidence  of  such 
inadequacy  is  competent  on  the 

Suestion  of  fraud.  Diffendarfer  v. 
Hcks.  445 


RESTITUTION. 

W/ien  after  sale  under  Judg- 
ment in  creditors  suit  an  execution 
issued  on  original  judgment  was  rO" 
turned  satisfied  and  the  judgment 
satisfied  of  record,  and  thereafter  the 
second  judgment  was  reversed  on  ap- 
peal, and  restitution  of  property  sold 
ordered,  Jield^  plaintiff  was  entitled  on 
motion  to  h/ive  ordinal  judgment  re- 
vived, by  cancellation  of  discharge  and 
satisfaction, 

8ee  Wallace  y.  BerdeU,  7 


•      ROCHESTER  (CITY  OF). 

The  city  of  R.  having,  under  lefi^is* 
lative  authority,  acquired  land  in 
the  adjoining  town  of  B.,  and 
opened  ditches  thereon  to  carry 
off  the  drainage  of  the  city,  duff 
such  ditches  and  constructed 
sewers  which  discharged  into  the 
ditches  near  the  boundary  be- 
tween the  city  and  town,  and  the 
sewage  was  thus  carried  upon 
and  over  the  town  lands  into  a 
creek,  creating  a  nuisance  in  the 
town  dangerous  to  public  health. 
Plaintiffs  constituting  the  board 
of  health  of  the  town,  passed  a 
resolution  declaring  tbat  such 
discharge  of  sewage  was  a  nuis- 
ance, ordered  it  to  be  suppressed 
and  authorized  the  commence- 
ment t)f  an  action  to  restrain  a 
violation  of  the  resolution.  A 
copy  of  the  resolution  was  served 
upon  the  city  by  delivering  it  to 
the  proper  city  authorities,  the  de- 
livery being  made  in  the  city. 
The  city,  in  violation  of  the  order, 
continued  tho  nuisance  by  per- 
mitting the  sewage  to  be  dis- 
charged as  before.  Held,  that  an 
action  was  maintainable  to  enforce 
the  order  and  to  restrain  the  con- 
tinuance of  the  nuisance;  that 
while  the  board  could  not  go  into 
the  city  and  interfere  with  its 
sewers,  it  could  enforce  its  orders 
and  prevent  the  discharge  of  the 
sewage  upon  the  lands  of  the 
town  where  it  created  a  nuisance; 
that  the  order  related  to  a  matter 
within  the  town  and  within  the 
jurisdiction  of  the  board;  also, 
that  the  city  was,  within  the  act, 
an  occupant  of  the  premises  in 
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the  town  on  wJiich  th6  nuisance 
existed,  and  was  properly  served 
with  notice;  and  tliat  a  continu- 
ance of  tlie  discliarge  of  the  sew- 
age after  service  was  a  violation 
of  the  order.  Gatdd  v.  CUy  of 
Bochester.  40 


SAL.\RIES. 

1.  As  under  the  act  of  1876  (Chap. 
IJJ.  Laws  of  1870),  the  pavof  the 
cleanini;  women  employed  in  the 
Si  ate  Ilall  was  fixed  at  the  same 
rate  as  was  at  the  time  of  the  pass- 
age of  that  act  payable  to  those 
employed  in  cleanini^  the  Senafcj 
and  Assembly  chumbers  and  rooms 
adjoining  at  the  Capitol,  %.  e.,  $  L 
and  $'3  per  day  (Chap.  f>84,  Laws 
of  1875),  in  the  absence  of  any 
proof  of  a  subsequent  change  in 
the  pay  of  those  employed  at  the 

,  Capitol,  the  comptroller  has  no 
authority  to  reduce  the  pay  of 

2i 


those  employed  at  the  State 
FooU  V.  StaU, 


9.  The  change  of  the  Senate  and 
Assembly  chambers  from  the  old 
to  the  new  Capitol  did  not  operate 
to  change  or  to  allow  the  comp- 
troller to  change  the  salaries.    Id, 

8.  The  board  of.  supervisors  of  the 
county  of  K.,  in  whom  was  vested 
the  power  to  fix  the  compensation 
of  the  district  attorney,  his  assist- 
ants, clerks  and  officers,  in  August. 
1877,  fixed  the  salaries,  and  among 
them  the  salary  of  the  chief  clerk, 
at  $8,000  per  annum.  In  Novem- 
ber, 1877,  however,  said  board 
fixed  the  amotint  to  be  raised  by 
taxation  for  the  salaries  in  that 
ofiSce  for  the  current  fiscal  year, 
at  a  sum  considerably  less  than 
the  aggregate  of  the  salaries  as 
fixed  m  August,  1877.  The  relator 
was  appointed  by  the  district  at- 
torney, whose  term  of  office  began 
January  1,  1H78,  chief  clerk  from 
that  date,  at  a  salary  of  $1,500, 
the  salaries  in  the  office  having 
been  scaled  down  to  come  within 
the  appropriation.  The  relator 
accepted  the  appointment  and  con- 
tinued in  the  office  until  August 
1,  1881,  receiving  and  accept- 
ing the  salary  so  fixed,  making 


no  claim  for  additional  compen- 
sation until  after  his  employment 
had  terminated.  In  an  action  to 
recover  the  difference  between 
the  amount  received  and  the 
amount  of  salary  as  fixed  by  the 
board,  hM,  that  the  action  of  the 
board  in  November,  1877,  plainly 
indicated  an  intention  on  its  part 
to  reduce  the  salaries,  and  author- 
ity was  thus  impliedly  given  to 
the  incoming  district  attorney  to 
make  such  arrangements  with  his 
appointees  as  would  bring  the 
aggregate  within  the  sum  to  be 
raised;  that  it  was  fairly  presum- 
able that,  by  the  voluntary  accept- 
ance and  retention  by  the  relator 
of  his  employment  at  the  reduced 
salary,  the  board  was  led  to  omit 
adopting  a  formal  resolution 
reducing  the  salary  to  that  fixed 
by  the  district  attorney;  and  that, 
therefore,  plaintiff  was  not  en- 
titled to  recover.  PeopU  ez  reL 
Bacon  v.  Ed.  8uprs.  180 


BALE. 

1.  Plaintiffs  were  dealers  in  diar 
monds.  M.  was  also  a  dealer, 
doing  business  by  procuring  dia- 
monds from  larger  dealers  to  sell 
to  his  customers.  Plaintiffs,  on 
being  informed  by  M.  that  he  had 
a  customer  for  a  pair  of  diamond 
ear-knobs,  delivered  a  pair  to  him, 
taking  a  receipt  which  stated  that 
they  were  received  by  .VI.  on  ap- 
proval to  show  to  his  customers, 
to  be  returned  to  plaintiffs  "on 
demand."  M.  sold  the  diamonds 
to  defendant  C.  who  purchased  in 
good  faith.  supposin<r  ^1.  lobe  the 
owner.  C  had  previously  pur- 
chased from  •  .  two  pairs  of  dia- 
mond earrings  obtained  in  the 
same  way  from  plaintiffs  and  paid 
for  by  ('.  In  an  action  to  recover 
possession  <>f  the  ear  knobs,  ?i£ld, 
that  plaintiffs  conferred  on  M.  the 
power  to  sell,  and  C.  acquired  a 
good  title  as  againstthem ,  that  the 
agreement  in  the  receipt  to  return 
the  diamonds  on  demand  meant 
a  return  in  case  they  were  not  sold 
before  a  demand.     Smith  v.  CteiM, 


2.  On  February  2,  1881,  the  parties 
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entered  into  a  eontract,  by  which 
plaintiffs  sold  to  defendant  about 
100  tons  old  iron  **  for  prompt 
shipment  by  sail  f  ron\  Europe  and 
for  delivery  on  dock  at  the  port 
of  New  York  (dangers  of  tiie  sea 
excepted)/'  the  purchase- price  to 
be  paid  after  delivery  On  Feb- 
ruary third,  iron  answenng  the 
description  of  that  contracted  for 
was  shipped  on  board  a  sailini^ 
vessel  lying  at  a  port  in  a  river  in 
Germany,  about  forty  miles  from 
tlie  sea.  The  river  was  at  that 
time  frozen  over;  it  remained 
closed  to  navigation  until  about 
April  third,  on  wJiich  day  the  ves- 
sel sailed,  and  after  a  voyage  of 
ordinary  length,  arrived  m  New 
York.  On  June  fourteenth  plaint- 
iffs tendered  the  iron  to  defendant, 
who  refused  to  accept.  In  an  ac- 
tion on  the  contract  it  appeared 
that  iron  of  the  kind  specified 
could  have  been  obtained  at  any 
time  at  other  European  ports. 
He  d,  that  the  condition  of  prompt 
shipment  was  a  precedent  to  de- 
livery, and  so  related  to  the  actual 
commencement  of  the  voyage,  i.  e. 
defendant  was  entitled  to  such 
timely  delivery  as  would  follow 
an  effective  shipment;  that  the 
known  unnavigable  condition  of 
the  river  furnished  no  excuse  for 
the  delay;  and  that,  therefore,  de- 
fendant was  not  bound  to  receive 
the  iron.     Tobias  y.  Lissberger.  40  \ 

8.  Also,  h^ld,  that  the  confinement 
in  port  was  not  included  in  the 
exception  of  "  dangers  of  the 
»a,'^  Id. 

See  Tax  SALsa 

Vendor  and  Purchasbb. 


SERVICE  (PROOF  OF). 

It  is  not  essential  to  the  validity 
of  the  service  of  a  special  order 
made  by  a  board  of  health,  requir- 
ing the  abatement  of  a  nuisance, 
that  it  may  be  served  on  the  occu- 
pant of  the  premises  whereon  the 
nuisance  exists,  within  the  terri- 
torial jurisdiction  of  the  board; 
a  service  outside  of  the  jurisdic- 
tion is  sufficient.  Oauld  v.  City 
of  Rochester  ,  46 

S1CKEL8— Vol.  LX. 


2.  A  notice  required  by  ne  act  in 
relation  to  the  collection  of  taxes 
in  the  city  of  New  York  (^  ^0, 
art  3),  to  be  served  by  the  pur* 
chaser,  after  receiving  his  con- 
veyance, *'upon  the  person  last 
assessed  as  owner,"  was  dated 
July  2({,  1>68.  Held,  that  at  that 
date  the  person  assessed  in  1867 
was  last  assessed  owner  ($^  7.  cliap. 
:{i>j.  Laws  of  185W),  and  service 
upon  him  was  proper.  Id, 

3.  The  venue  to  the  affidavit  of  ser- 
vice  was  '*city  and  county  of 
New  X  ork,"  and  the  person  mak- 

'  ing  it  was  described  therein  as 
* '  o t  the  city  of  .s  e w  York. '  Held, 
that  the  fair  intendment  therefrom 
Wiis  that  the  affiant  was  a  resident 
of  that  city  and  so  the  affidavit 
showed  a  sufficient  compliance 
with  the  statutory  recjuirement 
(^  20,  art.  8),  that  service  should 
be  made  by  a  resident  of  the  city. 


'% 


4.  The  affidavit  stated  that  the 
notice  was  served  by  leaving  the 
same  with  a  member  of  the  family 
of  the  person  last  assessed  as 
owner  at  his  place  of  residence, 
naming  the  street  and  number. 
Ueld^  sufficient.  Id, 

6.  It  seems  if  the  requirements  were 
that  service  was  to  be  made  in 
New  York,  the  fair  inference  from 
the  affidavit  is  that  it  was  there 
served.  Id, 

6.  The  affidavit  was  sworn  to  before 
a  commissioner  of  deeds  of  said 
city.  Held,  that  said  officer  was 
authorized  to  administer  the  oath. 
(3  It  S.  284,  §  49.)  Id. 


SET-OFF. 

At  the  time  of  the  making  of  an 
executory  contract  for  the  sale 
and  delivery  of  a  quantity  of  lum- 
ber the  vendor  was  indebted  to 
the  vendee,  the  latter  having  in 
his  hands  some  lumber  belonging 
to  the  former,  to  be  sold  on  com- 
miftsion  and  the  proceeds  applied 
on  the  indebtedness.  Before  deliv- 
ery under  the  contract,  the  vendor 
notified  the  vendee  that  the  lumbei 
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contracted  for  belonged  to  other 
persons,  for  whDm  the  vendor 
was  acting  as  i^ent.  HM,  that 
the  vendee,  having  accepted  the 
lumber  after  such  notice,  could 
not,  ill  an  action  by  the  owner  to 
recover  the  purchase  price,  offset 
I  he  balance  due  them  from  the 
agent ;  that  no  right  of  off-set  arose 
lit  the  time  of  making  the  con- 
tract   McLachUn  v.  Brett,       891 


SHERIFF. 

1.  Plaintiffs  recovered  a  judgment 
against  the  members  of  the  firm 
of  T.  &  L.  upon  a  firm  debt,  upon 
which  execution  was  issued  to  the 
sheriff.  The  defendants  in  that 
action  were  also  copartners  with 
others  m  the  firm  of  T  A.  <fc  Co. 
After  the  deliveiy  of  the  execu- 
tion to  the  sheriff  another  exe- 
cution against  the  members  of  the 
latter  firm,  issued  on  a  judgment 
recovered  from  a  firm  debt,  was 
delivered  to  the  sheriff,  who,  by 
Tirtue  of  botli  executions,  levied 
upon  property  ot  the  firm  of  T. 
&  I.  Plaintiffs  had  at  the  time 
other  claims  against  T.  &  I.,  not 
then  in  judgment.  They  notified 
the  sheriff  that,  .is  creditors  of  the 
Arm.  they  claimed  the  application 
of  its  property  to  the  payment  of 
its  debts  and  forbade  any  sale  of 
the  property  on  the  execution 
against  T  A.  &  <  'o  Tiic  sheriff, 
however,  after  sell ingsuflicient  of 
the  property,  levied  "on  to  satisfy 
the  execution  against  T  &  I.  pro- 
ceeded to  sell  the  residue  on  the 
other  execution,  announcing  that 
be  sold  the  right,  title  and  interest 
of  T  &  I.,  or  eirhorof  them,  in  the 
properly  Plain«ifT  subsequently 
recovered  another  judgm(!nt,  upon 
a  firm  debt,  against  T  &  I  ;  exe- 
cution whereon  was  issued  to  the 
sheriff  and  returned  by  him  un- 
satisfied In  an  action  against  the 
sheriff  for  a  false  return,  if  ap- 
peared that  property  sold  on  the 
execution  against  the  members  of 
the  firm  of  t  A  &  Co.,  sufficient 
to  satisty  the  last  execution,  was 
still  accessible  to  the  sheriff  Udcl^ 
that  defendant  was  autliorized  in 
makmi?  the  levy  and  selling  under 
the  execution  against  T  A.  «&  Co. 


(Code  of  Civil  Pro.  §  1969);  that 
T.  &  I.  were,  as  between  them- 
selves, jointly  liable  for  the  debts 
of  T  A.  &  Co ,  and  so  neither 
could  complain  that  their  Joint 
property  had  been  taken,  and, 
therefore,  no  equity  existed  in 
favor  of  the  creditors  of  their  firm; 
that  it  was  not  matenal  that  the 
sheriff  sold  the  right,  title  and  in- 
terest of  T  &  I. ,  or  either  of  them ; 
that  he  thereby  sold  and  gave  good 
title  to  the  whole  interest  ancf  had 
no  right  to  seize  and  sell  again  any 
portion  of  the  property  on  plaint- 
iff's execution,  ana,  therefore,  his 
return  was  not  false.  Saunders  v. 
BsiUy,  13 

2.  A  sheriff,  having  levied  upon  cer- 
tain property  under  an  attach- 
ment, received  from  the  plaintiff 
in  the  attachment  suit  a  bond  of 
indemnitv  from  all  liability  "by 
reason  of  the  levying,  attaching 
and  making  sale  under  or  by  virtue 
of  such  attachment  *  ♦  *  or 
for  or  by  reason  of  the  defense 
of  any  action  *  *  •  brought 
gainst  him  '  for  such  taking. 
The  attachment  was  thereafter 
vacated,  but  the  sheriff,  without 
the  knowledge  or  assent  of  the 
obligors,  refused  to  surrender  the 
property  on  demand,  and  subse- 
quently sold  it  upon  an  executioa 
issued  on  judgment  in  the  action 
in  which  the  attachment  was  is- 
sued. In  an  action  upon  the  bond, 
Jield,  that  the  obligors  were  not  lia- 
ble; that  the  bond  could  not  be 
construed  to  cover  a  detention 
after  the  writ,  which  was  the  sher- 
iff's sole  authority  for  taking  and 
keepine  the  property,  had  been 
vacated ;  that  after  such  vacation 
the  sheriff  was  bound  to  surrender 
the  property  on  reasonable  de- 
mand (Code  of  Civil  Pro.  §  709), 
and  his  refusal  was  an  illegal  act, 
against  which,  it  seems,  if  the  de- 
fendants had  by  their  bond  pro- 
posed or  assumed  to  indemnify, 
it  would  to  that  extent  have  been 
void.    Bmey,  WWdns.  823 

3.  Also,  Jield,  the  fact,  that  upon 
being  notified  of  the  commence- 
ment of  an  action  against  Uie 
sheriff  for  a  conversion  of  the 
property  brought  after  the  de- 
mand and  refusal  to  surrender. 
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defendants  re(|ue8ted  the  sheriff 
to  defend  and  were  represented 
by  counsel  on  the  trial,  did  not 
make  them  liable;  that  it  was  not, 
as  between  them  and  the  sheriff,  a 
ratification  of  the  unlawful  act.  Id. 

4.  Plaintiff,  upon  the  trial,  produced 
in  evidence  the  judgment-roll  in 
the  action  against  him  for  the 
conversion  of  the  property.  The 
complaint  therein  fidleged  a  wrong- 
ful taking,  and  the  refusal  of  the 
sheriff  to  deliver  up  the  property 
on  demand;  the  sheriff  justified 
under  the  attachment.  Defend- 
ants were  allowed  to  prove,  by 
parol,  that  said  action  was  decided 
against  the  sherifi,  not  for  the 
original  taking,  but  on  the  ground 
that  he  became  liable  for  a  con- 
version on  his  refusal  to  surrender 
the  property  on  demand,  made 
after  the  attachment  was  vacated. 
Held,  no  error;  and  that  such 
ground  of  recovery  was  properly 
within  the  issues  raised  by  the 
pleadiAgs  in  that  action.  Id. 

6.  It  appeared  by  the  uncontradicted 
evidence  in  the  action  against 
the  sheriff  that  dem:md  was  made 
after  the  vacating  of  the  attach- 
ment, and  that  he  absolutely  re- 
fused to  surrender.  Held,  that 
the  effect  of  the  judgment  could 
not  be  changed  by  proof  in  this 
action  that  the  demand  was,  in 
fact,  made  before  the  attachment 
was  vacated;  nor  was  it  an  answer 
that  the  sheriff  was  not  bound  to 
surrender  forthwith  on  demand 
or  that  he  was  entitled  to  demand 
service  of  a  certified  copy  of  the 
order  vacating  the  attachment,  or 
that  he  was  entitled  to  be  paid  his 
costs  and  charges :  that  assuming 
he  was  entitled  to  these  privileges, 
as  his  refusal  to  surrender  was  not 
put  on  any  of  these  grounds,  but 
was  absolute,  he  could  not  avail 
himself  of  them  here;  also,  that  if 
his  refusal  was  based  on  either  of 
those  grounds  it  should  have  been 
proved  as  a  defense  in  the  action 
against  him.  Id. 

6.  Also.  Md,  the  fact,  that  the 
sheriff  paid  over  the  money  real- 
ized from  the  sale  of  the  property 
to  the  attorney  for  the  plaintiflcs 
in  the  execution,  and  that  he  re- 


ceived it  with  knowledge  of  the 
source  from  whence  it  came,  was 
not  a  ratification  on  their  part  of 
the  unlawful  act  of  the  sheriff, 
much  less  on  the  part  of  the  in- 
demnitors. Id, 


SPEOIFIO  PBRPORMANCE. 

1.  Where  the  widowed  mother  of 
an  infant,  as  general  guardian^ 
entered  into  a  contract  with  an 
attorney  to  pay  him  for  his  ser- 
vices one-third  of  the  value  of  the 
real  estate  recovered,  and  it  ap- 
peared to  the  satisfaction  of  the 
court,  after  a  careful  and  full 
examination,  that  the  contract 
was,  under  the  circumstances,  a 
fair,  reasonable  and  proper  one. 
Heldy  that  a  specific  performance 
of  the  agreement  was  properly 
adjudged.     In  re  Hynes.         5w 

2.  Where  specific  performance  of  a 
contract  for  the  sale  of  land  is 
decreed,  the  court  will,  so  far  as 
possible,  place  the  parties  in  the 
same  position  they  would  have 
been  in  if  the  contract  had  been 
performed  at  the  time  Agreed 
upon.  The  vendor  is  regarded  as 
trustee  of  the  land  for  thfl  benefit 
of  the  purchaser  and  liable  to 
account  to  him  for  the  rents  and 
profits  or  for  the  value  of  the  use 
and  occupation,  and  the  purchaser 
as  trustee  of  the  purchase-money 
unpaid  and  chargeable  with  inter* 
est  thereon,  unless  it  has  been 
appropriated  and  no  benefit  has 
accrued  to  him  from  it.  Boattoick 
V   Beach.  061 

3.  So,  also,  where  the  property  has 
deteriorated  because  oi^  misman- 
agement and  neglect  on  the  part 
of  the  vendor,  he  is  chargeable 
with  the  damages  so  caused.     Id* 


STATE. 

1.  The  same  rule  as  to  liability  of 
master  to  servant  for  negligence 
applies  in  the  case  of  an  employe 
of  the  State  who  has  filed  a  claim 
for  damages  under  the  act  of 
1870  (Chap.  831.  Laws  of  1870.) 
Loughliny.  State,  169 
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t.  Plaintiff,  an  employe  of  the  State, 
was  engaged  under  the  direction 
of  W.,  the  captain  of  the  State 
boat,  in  digging  clay  from  a  bank 
and  loading  it  on  to  the  boat 
While  digging  under  the  bank 
the  overhanging  earth,  which  had 
been  loosened  by  W.,  fell  upon 
and  injured  him.  Held,  that  the 
injury  was  caused  by  the  negli- 
gence of  a  co-servant,  and  the 
Btate  was  not  liable.  Id. 

$.  It  seems  that,  as  the  State  can 
only  be  sued  by  its  own  consent 
and  for  liabilities  which  it  chooses 
t«)  assume,  whoever  presents  a 
claim  against  it  must  show  some 
statute,  giving  consent  on  its  part 
to  be  answerable  before  its  own 
tribunals  for  such  a  claim  or  for 
those  of  a  class  to  which  it 
belongs.    Bexfard  v.  State.        229 

4.  It  seems,  also,  that  the  provision 
of  the  act  of  187C  (chap.  444,  Laws 
of  1876),  constituting  the  Board  of 
Audit,  which  gave  that  Board 
authority  to  hear  ''all  private 
claims  and  accounts,"  did  not  in 
any  manner  change  or  enlarge  the 
liability  of  the  State.  Id. 

5.  The  claimant  was  navigating  a 
canal  boat  on  the  Erie  canal.  He 
went  to  the  collector's  office  at  8. 
to  obtain  a  clearance,  the  boat 
mean t  ime  going  on.  Qoing  along 
the  berme  bank  of  the  canal  to 
rejoin  his  boat  he  came  to  a  bridge, 
the  abutments  of  which  he  could 
onlv  pass  by  climbing  up  one  side 
and  descending  the  other.  To 
enable  this  to  be  done  the  State 
had  provided  irons,  fastened  one 
above  the  other,  to  the  stones  of 
the  abutment.  The  stone  to 
which  the  upper  iron  was  attached 
was  loose,  and  had  been  for  at  least 
a  year,  and  when  claimant  took 
hold  of  the  iron  the  stone  fell, 
throwing  him  to  the  ground  and 
severely  injuring  him.  Upon  a 
claim  presented  against  the  State 
under  the  act  of  1810  (chap,  321, 
Laws  of  1870),  by  which  the  State 
assumed  liabilitv  for  damages  sus- 
tained bv  individuals  "  from  the 
canals  of  the  State  or  from  their 
use  and  management,  or  resulting 
or  arising  from  the  negligence  or 
conduct   of   any   officer   having 


charge  thereof,"  excepting ''claims 
arising  from  damages  resuUinff 
from  the  navigation  of  the  canals. 
Held,  t  hat  the  act-  was  broad  enough 
to  include  the  iniury  complained 
of;  and  that  it  did  not  result  from 
''  navigation  of  the  canals*'  within 
the  meaning  of  the  exception.   IiL 

Liability  of^  for  canal  dam' 

ages. 
Seellcaeocky.  Hie  Stats.  46 

Su  Stewart  v.  Vu  State,  254 


STATE  (COMPTROLLER 
See  Comptroller. 

STATUTES. 

Statutes  containing  grants  of 
power  must  be  construed  so  as  to 
include  the  authority  to  do  aQ 
things  necessary  to  make  the  ob- 
ject of  the  grant  effectual  and  to 
enable  the  donee  of  the  power  to 
accomplish  the  expressed  pur- 
poses of  the  act.  Mayor  etc  ,v. 
Sands.  210 

C7iap,  466,  Laws  of  1S77. 

Chap.  318,  Laws  oflS7B. 

See  HieoU  v.  Spowers^  1. 

Chap.  634,  Laws  of  1875. 

C/iap,  193,  Laws  of  1876. 

See  Poole  v.  Tlie  State,  22. 

Chap.  170,  Laws  of  1S57. 

See  S/uittuck  v.  Bascom,  31). 

Chap.  824,  Laws  o/1850. 

Chap.  851,  Laws  oflSS\ 

See  Gould  v  City  of  Rochester,  46l 

C/iap.  262,  Laws  d/1859. 

See  Taylor  v.  City  of  Cohoes,  54. 

Chap.  543,  Laws  of  1880. 

C/iap.  361,  Laws  of  1981. 

C/iap.  151,  Laws  of  1S»2. 

Cfiap.  501,  LawsofieSo. 

See  People  v.  H.  S.  J£.  Co.,  76. 

Cliap.  6  6,  LawsoflSl^. 

See  In  re  K  C.  E.  R.  R  Co.,  97. 

Quip.  183,  Laws  of  1885. 

See  People  v.  Aremberg,  1-^3. 

Chap.  315,  Laws  <?f  1878. 

See  Bell  v.  May<yr,  etc.,  139. 

Chap.  321,  Laws  o/1871. 

See  LougJdin  v.  The  Stale,  159. 

1  R  S.  728,  §  55. 

1  R.S.  729.  §56. 

Cha^.  860,  Zatra  ^^1860. 
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See  Ohamberlam  v.  Taylor,  185. 

Chap.  26y.  Laws  of  1800, 

J3ee  P^opU  ex  rel.  v.  Hicks,  198. 

Chap.  828,  Latos  of  1871. 

Ghap.  590,  LawsoflS51, 

GIuip.  190,  Lam  of  1S70. 

Bee  MayoTy  etc,,  v.  Sands,  210. 

(7/iop.  319,  ZrtttJ*  0/1848. 

JSee  Qifford  v.  Corrigan,  223. 

6%ap.  444,  Za«j«o/18rC. 

Chap.  8:il,  ik»«<?«  O/1870. 

iSted  Hexford  v.  The  State,  220. 

C7kip.  567,  iaw^  <>/  1880. 

Ghap.  163,  Xatca  <?/  1870. 

See  Nash  v.  IK  Bank,  243. 

C/wtp.  321,  Laws  of  1B70. 

Ghap.  208.  Xa«^«  <?/1880. 

1J2.A  226,  §48. 

SeeHeacockY   The  StaU,2U. 

GJvap.  321,  Laws  of  1870. 

Ghap.  293,  ixiw«  <>/1830. 

Ghap.  880,  Xaw«tf/1866. 

See  Stewart  v.  TAd  iStofe.  251. 

CJiap.  280,  X«w«  <?/1843. 

Ghap.  302,  Zaw«  ^1859. 

2  i?.  A  284,  §  49. 

See  People  ex  rel.  v.  Gadv,  208. 

GJiap.  427,  Za«;«c?/1855. 

1^^.  ia5,§l. 

See  People  ex  rel.  v.  Ghapin,  809. 

2i2.  5.463,  §88. 

2R  S  469,  § 71. 

See  ITernng  v.  N.  F.,  X.  K  <fc  W. 
R.  Co.  340. 

\R.  S  728,  §§47.  49. 

See  S.  S.  Bank  v.  Eblden,  415. 

Ghap.  86,  /^w«  <?/ 1813. 

Ghap.  703,  Zawj«  <?/ 1857. 

Ghap.  574,  ZottJ«  <?/'  1871. 

See  Williams  v.  Mayor,  etc.  419. 

C%ap.  844,  Zaw«  <?/1857. 

Ghap.  484,  Zatr*  of  1862. 

/Sw  Mittnaeht  v.  Kellermann,  461. 

2  iJ.  5.  450-457. 

2  ij.  S.  100  e<  ficg. 

i&fi  Piatt  V.  Pto«,  488. 

Ghap.  672,  Zawjto/1886. 

/Sm  Z<?t)y  V.  Salomon,  529. 

6%ap.  26*^,  Laws  of  1877. 

Ghap.  226,  Xaw«  <2f  1878. 

f^ap.  805.  Zatt>«  t^T  1840. 

Chap.  490,  ZaM>»  o/1847. 

GJiup,  531,  Zatt)«<2^1881. 

See  Warrin  v.  Baldwin,  584. 

1  iJ.  /?.  718,  §  5. 

See  In  re  Hynes,  660. 

Ghap.  896,  Laws  of  1869. 

SeeRemsenY.  Wheeler,  673. 

2R  S.  194,  §170. 

Ghap.  211,  Laws  of  187S. 

See  Bodge  y,  Stenens,  585 
Chap.  538,  Laws  of  1879. 


SeeW.F.  A  Go.  v.  Datis  (Mem.)  67a 

Gliap.  410,  Xa«j«<2/'1S83. 

i&6  Pollock  V.  Jtfbrjij  (ifdTw.)  676. 


STATUTE  OF  LIIMEITATIONS. 
See  Limitation  op  Actions. 

STOCKHOLDERS. 

1.  An  action  brought  by  a  stock- 
holder of  a  bank  on  behalf  of 
himself  and  other  stocldiolders 
against  its  directora,  to  call  theoi 
to  account  for  losses  and  damages 
sustained  by  the  bank  l&ecause  of 
misconduct  and  negligence  on 
their  part  in  the  discharge  of  their 
duties,  is  an  equitable  action, 
wherein  the  defendants  are  not 
entitled,  as  matter  of  right,  to  a 
trial  of  the  whole  issues  by  jury. 
BrinckerJioffY.  Bostwick.  567 

2.  It  seems  it  is  proper  in  such  an 
action  to  frame  issues  to  be  tried 
by  a  jury.  Id, 

STREETS. 
See  HiGHWATS. 


SUBROGATION. 

No  equitable  right  of  subroga- 
tion exists  where,  in  order  to 
establish  the  right,  resort  must  be 
had  to  an  agreement  or  security 
which  was  void.  H.  and  B.  en- 
tered into  an  agreement  by  which 
B.  agreed  to  assume  and  pay  cer- 
tain liens  on  land  owned  by  U. 
and  to  loan  to  him  a  further  sum, 
H.  to  give  a  mortgage  on  the  land 
as  security  for  the  advances  and 
for  a  further  sum  agreed  upon  as 
a  bonus.  The  mortg^e  was  given 
as  agreed  and  B.  paid  the  liens, 
which  were  discharged  of  record. 
In  an  action  to  foreclose  the  mort- 
gage it  was  adjudged  to  be  void 
for  usury.  Plain tiflP  as  assignee 
of  B.  brought  this  action  to  revive 
and  be  subrogated  to  said  liens 
and  to  enforce  them  against  the 
land.    Held,  that  the  action  was 
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not  maintainable;  that  no  equita- 
ble right  to  subrogation  could  be 
based  on  the  usurious  contra^'t, 
and  without  it  B.  would  stand  as 
a  mere  volunteer,  having  no  right 
of  subrogation.    Perkina  v.  EodL 

589 

Suprema  Court  ?uis  no  power 

en  motion  to  amend  judgment  to  abso- 
luUly  postpone  lien  thereof;  it  may 
impose  t?is  postponement  as  a  condi- 
tion of  granting  the  motion. 

SestSymson  v.  SeUieimer.    (Mem.) 


SURROGATE'S  COURT. 

1.  The  presumption  from  a  surro- 
gate's decree  judicially  settling 
the  accounts  of  an  executor,  where 
all  the  parties  interested  have  been 
cited,  is  that  tlie  account  was  cor- 
rect, and  that  the  executor  has 
accounted  for  all  the  property  that 
came  into  his  hands  as  such.  In 
re  Soutter.  514 

%  A  further  accounting  should  not 
be  ordered  unless  it  be  made  to 
appear  clearly  that  there  are  other 
matters  not  embraced  in  the  for- 
mer account  for  wnich  he  is  re- 
sponsible and  has  not  accounted. 

Id. 


SUSPENSION  OP  POWER  OF 
ALIENATION. 

1.  By  the  will  of  M.,  and  a  codicij, 
his  executors  were  directed  to  pay 
his  debts  out  of  his  estate  as  soon 
"as  shall  by  them  be  found  con- 
venient. "  To  each  of  his  two  sons 
he  gave  $10,000,  to  be  paid  to 
them  in  money  or  property  on 
arriving  at  the  age  of  thirty  years. 
The  testator  also  made  provision 
for  the  support  of  his  mother,  an 
aunt  and  sister,  and  directed  that 
so  much  as  should  be  necessary 
for  that  purpose  should  be  paid  to 
them  out  of  the  property.     He 

gave  *'  the  use  and  income  "  of  all 
is  real  and  personal  propertv  to 
his  wife  "during  her  life/  or 
until  after  his  death  she  marries, 
in  which  case  he  gave  to  her 
$10,000  in  lieu  of  all  dower,  to  be 


paid  to  her  by  his  executors,  wTio 
were  in  terms  authorized  to  dis- 
pose of  the  property  to  pay  this 
sum  or  the  legacies  given  to  his 
sons,  and  the  executors  were  au- 
thorized to  change  investments  of 
the  testator's  propertv  or  **  dispose 
of  all  or  any  part  of  it,"  and  invest 
the  proceeds  as  specified.  After 
the  provisions  above  stated  the 
will  contained  thi>»  clause:  **  Upon 
my  wife's  decease  the  use  and  in- 
come of  all  my  estate,  subject  to 
the  above  provisions,  to  my  two 
sons,  share  and  share  alike;  and 
upon  the  decease  of  my  sous  I 
give,  bequeath  and  devise  to  their 
heirs,  should  botii  have  heirs,  their 
father's  portion  only;  •  •  » 
and  in  case  of  one  having  no 
heirs;  then  to  the  heirs  of  the 
other;  *  ♦  *  and  if  both  shall 
have  no  heirs  then  as  the  law 
directs.'*  Held,  that  the  provision 
was  void,  as  it  unlawfully  sus- 
pended the  power  of  alienation 
for  a  period  beyond  two  lives  | 
and  that  the  residuary  estate  ns 
mainlng  after  the  death  of  tb« 
testator's  widow  should  be  divided 
as  in  case  of  intestacy.  Ward  i , 
Ward,  69 

2,  The  will  of  E.  devised  and  b<i 
queathcd  to  her  daughter,  Minniij, 
all  her  real  and  personal  estato,. 
subject  to  the  payment  of  certain 
legacies,  which  were  made  a 
charge  thereon.  In  case  of  the 
death  of  M.  *' without  issue"  the 
property  was  given  to  the  hus- 
band and  a  sister  of  the  tcstatilz 
during  life,  and  after  their  deaths 
to  four  brothers.  The  clause 
ended  as  follows:  "  The  devise 
over  to  my  husband,  sister  and 
brothers  to  depend  upon  the  con- 
tingency of  mj  daughter  Minnie 
dying  without  issue. "  The  daugh- 
ter named  survived  the  testatrix. 
Held,  that  she  took  under  the  will 
a  base  or  conditional  fee,  defeas- 
ible by  her  dying  without  leaving 
issue  living  at  the  time  of  her 
death  ,  that  her  children,  should 
she  leave  any,  would  lake  by  in- 
heritance from  her,  but  a  convev- 
ance  by  her  in  her  Uf etime  would 
be  effectual  as  a^inst  them,  and 
that  an  indefeasible  title  in  fee 
could  be  conveyed  and  the  con- 
tingent expectant  estate,  limited  to 
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•  the  husband,  sister  and  brothers, 
cut  oflf  by  their  joining  with  her 
in  the  conveyance.  InreN.  Y,, 
L.KA  >F.  k  B.  Co,  89 


TAXATION. 
Bee  AssBssMEKT  and  Taxation. 


TAXPAYERS. 

'  —  TfA^n  action  may  he  hrought 
hy  taxpayers  of  town  to  restrain  the 
legaX  action  of  county  treasurer. 
See  Warrin  v.  BaMwin  634 


TAX  SALES. 

].  Certain  lands  were  sold  for  ar- 
rears of  taxes  for  the  year  185J 
and  for  two  other  years.  The 
law  in  force  in  1856  (chap.  170, 
Laws  of  1851),  required  that  the 
oath  of  the  assessors  to  the  assess- 
ment-roll should  state  that  they 
had  estimated  the  value  of  the 
real  estate  in  accordance  with  the 
Jud^ent  of  a  majority  of  them, 
'*  with  the  exception  of  those  cases 
in  which  tiie  value  of  said  real  es- 
tate has  been  changed  by  reason 
of  proof  produced  before  us."  It 
appearea  that  in  the  oath  to  the 
assessment-roll  of  that  year  in- 
stead of  the  words  **  of  proof," 
the  word  **  hereof  "  was  inserted. 
Edd^  that  this  was  a  fatal  vari- 
ance, rendering  the  assessment 
void;  and,  as  the  tax  sale  was  for 
the  aggregate  of  the  three  years, 
tno  entire  sale  and  the  deed  given 
In  pursuance  thereof  were  void. 

'  Shattuck  V.  Bascom.  89 

%  The  State  comptroller,  in  case  of 
his  refusal,  may  be  required  by 
mandamus  to  hear  and  determine 
an  application  made  t<)  him  by  a 
purcnaser  of  real  estate,  at  a  State 
tax  sale,  to  cancel  the  sale  and  re- 
fimd  the  purchase-money,  where 
the  purchaser  alleges  and  presents 

groof  to  show  that  the  tax  was 
ivalid.    People  ex  rel.  Ostrander 
T.  Ohapin.  809 

S.  The  powors  of  the  comptroller  to 


cancel  tax  sales  under  the  act  of 
1855  (chap.  ^7,  Laws  of  1855), 
are  not  limited  to  cases  where  the 
invalidity  of  the  sale  appears  upon 
the  face  of  the  proceeding;  but 
extend  to  all  cases  where  it  is  made 
to  appear  that  the  sale  was  ineffec- 
tual for  any  reason  to  enable  the 
purchaser  to  obtain  title  to  the  land 
purchased.  Id, 

4.  The  power  thus  given  to  the 
comptroller  is  in  the  nature  of  a 
judicial  function ;  he  has  authority 
to  take  proof  of  any  alleged  de- 
fect; he  may  swear  witnesses  pro- 
duced before  him  (IRS.  185, 
§  1);  receive  affidavits;  in  fine,  all 
the  power  required  to  enable  him 
to  condnct  the  investigation  is 
conferred  upon  him.  (Code  of 
Civil  Pro.,  §  843.)  Id. 

5.  It  seems  that,  under  the  Penal 
Code  (§  96),  a  witness  produced 
before  the  comptroller  on  such  a 
hearing  is  subject  to  the  pains  and 
penalties  of  perjury  for  swearing 

6.  The  said  act  of  1855  is  not  lim 
ited  to  cases  where  the  invalidity 
complained  of  results  from  some 
defect  in  the  proceedings  of  the 
comptroller  himself  in  respect  to 
the  sale,  it  includes  any  defect 
which  invalidates  the  tax.  The 
failure  of  title  is  the  essential 
ground  upon  which  restitution  of 
the  purchase-money  is  to  be  made. 

Id. 

7.  The  petition  of  the  relator,  on 
application  to  the  comptroller  to 
cancel  a  tax  sale  and  refund  the 
purchase-mone^r,  set  forth  that  the 
board  of  supervisors  of  the  county 
failed  to  extend  the  tax  on  the  as- 
sessment-roll, but  delegated  it  to 
the  supervisor  of  the  town  to  make 
the  extension  and  did  not  subse- 
quently ratify  it.  The  relator  also 
produced  the  affidavit  of  the  clerk 
of  the  board  and  of  one  ot  the 
members  of  the  board  substanti- 
ating the  allegations  of  the  peti 
tion,  and  offered  to  produce  satis- 
factory evidence  of  the  alleged 
defect  from  witnesses  who  knew 
the  facts.  EM,  that  it  was  the 
duty  of  the  comptroller  to  hear 
and  decide  the  case  ;  and  that 
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upon  Ills  refusal  so  to  do,  a  man- 
damns  was  properly  granted.    Id, 

6.  Under  the  provision  of  the 
act  of  1877  (chap.  268,  Laws 
of  1877),  in  refereuce  to  tliesalcof 
lands  for  unpaid  taxes  in  the 
county  of  Queens,  as  amended 
in  1878  (chap.  220.  Laws  of  1878), 
where  the  county  treasurer  strikes 
oil  lands  to  a  town,  as  directed 
b^  said  act,  in  case  there  are  no 
bids  for  the  same,  his  fees  become 
simply  mutter  of  account,  "  a 
charge  against  said  town/'  to  be 
audited  by  the  town  board  the 
same  as  other  claims  against  the 
town  (cimp.  30."),  Laws  of  1840, 
chap.  490.  Laws  of  1847.)  Said 
officer  has  no  right.without  audit 
or  direction,  to  deduct  his  fees 
from  funds  in  his  hands  belong- 
ing to  the  town.  Warrin  v.  BaM- 
trm.  5S4 

9.  Where  it  appeared  that  said 
county  treasurer  had  been  in  the 
habit  of  paying  himself  the  fees 
allowed  by  law  upon  such  sale 
out  of  the  trust  funds  of  the  town 
in  his  possession  without  pre- 
vious audit;  that  upon  a  sale  he 
had  struck  off  a  large  number  of 
lots  to  a  town,  and  that  said 
officer  claimed  the  ri.^ht  thus  to 
satisfy  his  claim.  &ld^  that  an 
action  was  maintainable  under 
the  act  of  1881  (chap.  531,  Laws 
of  1881),  by  a  taxpayer  of  the 
town  to  restrain  such  illegal  ac- 
tion. Id. 


TOWNS. 

Under  the  provision  of  the  act  of 
1877  (chap.  208,  Laws  of  187 i),  in 
reference  to  the  sale  of  lands  for 
unpaid  taxes  in  the  county  of 
Queens  as  amended  in  1878  (chap, 
220  Laws  of  1878),  where  the 
county  treasurer  strikes  off  lands 
tc  a  town,  as  directed  by  said  act, 
in  case  there  are  no  bids  for  the 
same,  his  fees  become  simply 
matter  of  account,  'a  charge 
against  said  town,*'  to  be  audited 
by  the  town  board  the  same  as 
other  claims  against  the  town 
(chap.  805,  Laws  of  1840 ^  chap. 
490,  Laws  of  1847).     Said  officer 


has  no  right,  without  audit  or 
direction,  to  deduct  his  fees  from 
funds  in  his  hands  belonging  to  the 
town.    Warrin  v.  jMdmn.       084 


TRIAL. 

1.  To  justifjr  the  court  m  directing 
a  verdict  in  any  case  upon  the 
facts,  the  evidence  must  be  undis- 
puted or  so  certain  and  convinc- 
ing that  no  reasonable  mind  could 
come  to  any  but  one  conclusion 
Bagleyy.  Bowe,  171 

2.  In  other  cases,  while  the  trial 
court  or  the  General  Tcnn  is  au- 
thorized to  set  aside  the  verdict 
and  direct  the  issues  to  l)e  retried 
before  another  iury,  if  in  its  judg- 
ment the  verdict  is  against  the 
weight  or  preponderance  of  evi- 
dence, the  court  cannot  take  from 
that  tribunal  the  ultimate  decision 
as  to  the  facts.  Id. 

3.  Where  a  party  elects  to  bring  an 
action  for  both  legal  and  equitable 
relief  in  respect  to  the  same  cause 
of  action,  the  case  is  not  one  of 
right,  triable  by  jury,  but  by  such 
election  he  submits  to  have  the 
iL^ues  tried  by  the  court,  alone  or 
with  the  aid  of  a  jury,  as  the 
court  in  its  discretion  may  determ- 
ine, according  to  the  practice  in 
equity  cases.  Cogswell  v.  N.  K, 
N.KdiH.  K  R  Co.  810 

4.  Accordingly  7i^,  where  the  com- 
plaint in  an  action  asked  judg- 
ment for  damages  and  for  an 
abatement  of  an  alleged  nuisance, 
and  also  for  an  injunction  re- 
straining a  continuance  of  the 
nuisance,  that  plaintiff  was  not  of 
right  entitled  to  a  jury  trial.    Id. 

5.  Plaintiff's  counsel,  in  opening 
the  trial  of  an  action  to  recover 
the  amount  of  a  dnif  t  drawn  on  de- 
fendant, stated  substantially  these 
facts !  The  draft  in  question  was 
indorsed  by  the  payee  and  mailed 
to  the  indorsee,  but  did  not  reach 
Its  destination.  It  was  presented 
to  and  certified  by  defendant,  and 
the  number,  amount  and  name  of 
drawer  entered  in  the  certification 
book.     It  was  thereafter  altered 
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'by  raising  the  amount,  changin!^ 
the  date  and  name  of  payee  and 
was  offered  to  plaintiff  in  pay- 
ment for  certain  bonds.  Plaintiff 
sent  the  draft  by  a  meseenger  to 
defendant's  banting  house,  who 
presented  it  to  the  paying  teller  in 
business  hours,  asking  it  the  cer- 
tification was  good.  The  teller, 
after  examining  the  draft,  face 
and  back,  answered  "yes,"  and 
thereupon  plaintiff  received  the 
draft  and  delivered  the  bonds. 
Before  this  defendant  had  been 
advised  that  the  draft  had  mis- 
carried, had  been  requested  to 
stop  payment,  and  had  entered  it 
by  the  number,  amount  and  name 
in  the  book  of  stopped  checks. 
Said  counsel  also  stated  that  he 
expected  to  prove  that,  according 
to  the  usage  of  banks  in  the  city 
of  New  York  it  was  the  duty  of 
the  teller  under  the  circumstances, 
before  answering  the  question,  to 
ijompare  the  draft  with  the  entry 
in  the  certification  book  and  with 
the  book  of  stopped  checks,  and 
that  he  was  guilty  of  gross  nedi- 
gence  in  omitting  to  do  this;  also 
that  according  to  usage  the  ques- 
tion to  the  teller  related  not 
merely  to  the  marks  of  certifica- 
tion, but  to  the  draft  as  certified, 
and  asked  to  go  to  the  jury  upou 
the  question  whether  the  teller's 
answer  referred  to  the  draft  as 
certified  or  to  the  marks  of  certi- 
fication. The  request  was  denied 
and  plaintiff  was  nonsuited  on  the 
opening.  Ileldy  error,  that  with- 
out regard  to  the  admissibility  of 
evidence  ot  usage,  plaintiff  had  a 
right,  undei  the  circumstances 
offered  to  be  proved,  to  go  to  the 
gury  on  the  question  whether  the 
inquiry  made  ol  the  teller  was 
understood  by  the  parties  as  re- 
ferring to  the  validity  of  the  cer- 
tification or  simply  to  the  genuine- 
ness of  the  marks  of  certification, 
and  also  on  the  question  as  to 
whether,  under  the  circumstances, 
it  was  culpable  negUjjence  to  an- 
swer the  question  without  refer- 
ring to  the  books,  which  would 
have  disclosed  the  fraud.  Clews 
v.  Rk  ofN.  T,  K  B.  Ass'n,    39S 

6.  Where  a  complaint  is  dismissed 
on  the  opening  of  counsel  all  the 
fact.s  referred  to  therein  and  offers 
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of  proof  should  be  considered, 
including  those  not  stated  in  the 
complaint,  unless  objection  to 
proof  of  such  additional  facts  is 
made  on  the  specific  grounds  that 
it  is  not  admissible  under  the 
pleadings.  Id, 

7.  Where  a  complaint  in  an  action 
to  recover  damages  for  the  diver- 
sion of  the  waters  of  a  spring  set 
forth  the  facts,  heJd^  it  was  not 
material  that  plaintiff  did  not 
demand  the  precise  damages  to 
which  he  was  entitled,  or  that  he 
mistook  the  tme  rule  of  damages; 
that  he  was  entitled  to  whatever 
legal  damages  were  recoverable 
for  the  wrong.  Colrick  v.  Sidn- 
burne.  503 

8.  Where  a  bill  of  particulars  in  such 
an  action  has  been  served,  and  evi- 
dence is  received  without  objec- 
tion, showing  other  damages  than 
therein  set  forth,  the  objection 
that  plaintiff  must  be  conlined  to 
a  recovery  of  damages  of  the  exact 
nature  therein  specified,  may  not 
thereafter  be  raised,  It  should  be 
raised  by  objection  to  the  testi- 
mony on  the  ground  of  variance 
from  the  bill  of  particulars.      Id. 

9.  Where  it  is  claimed  by  defendant 
in  such  an  action  that  plaintiff's 
damages  have  been  enhanced  by 
his  own  culpable  negligence  or 
inaction,  the  bunlcn  of  proving 
this  is  upon  defendant.  Id. 

10.  An  action  brought  by  a  stock- 
holder of  a  bank  on  behalf  of  him- 
self and  other  stockholders  against 
its  directors,  to  call  them  to  ac- 
count for  losses  and  damages 
sustained  by  the  bank  because  of 
misconduct  and  negligence  on 
their  part  in  the  discharge  of  their 
duties,  is  an  equitable  action, 
wherein  the  defendants  are  not 
entitled,  as  matter  of  right,  to  a 
trial  of  the  whole  issues  by  juir. 
Bruickerhoffy.  BostwicK,  5o7 

11.  It  seems  it  is  proper  in  such  an 
action  to  frame  issues  to  be  tried 
by  a  jury.  Id 

12.  Where  a  material  averment  of  a 
complaint  is  admitted  by  the  an 
swer  and  sought  to  be  avoided  by 
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allegations  of  new  matter,  the 
nlQrmative  of  the  Issue  is  with  the 
defendant,  and  to  sustain  the  de- 
fense he  must  prove  his  allemi- 
tions;  if  he  fails  so  to  do,  tne 
avennent  of  the  complaint  stands 
I  admitted.     Conner  v.  Keese,     643 

18.  Where  usury  is  pleaded  as  a  de- 
fense the  usurious  agreement  must 
be  proved  as  laid ;  wnoever  desires 
the  aid  of  the  statutes  against 
usury  through  the  interference  of 
the  court,  must  make  out  his  title 
to  relief  by  allegations  as  well  as 
proof.    L.  I.  Bk.  V.  Boynton,  656 

14.  In  an  action  to  reform  a  contract 
on  the  ground  of  mistake,  in  case 
of  failure  to  show  the  alleged  mis- 
take, the  plaintiff  is  not  entitled 
to  a  judicial  construction  of  the 
contract  as  it  is,  that  is  a  purely 
legal  question  which  does  not  be- 
long to  the  action,  but  should  be 
determined  in  an  action  at  law. 
OaknaU  Co.  v.  D.  P  T,  Co.      658 

15  A  general  objection  to  evidence 
is  sufficient  where  the  evidence 
IS  in  its  nature  inadmissible  for 
any  purpose.  Toz^r  v.  S.  Y.  C. 
tUi ,  Co  659 


TRUSTS    AND    TRUSTEES. 

1^  A  will  and  a  codicil  thereto  are  to 
be  taken  and  construed  together 
as  one  instrument,  and  although 
the  will  contains  no  words  creating 
a  trust,if  from  t  lie  two  instniments 
it  can  be  imjilicd  tluit  it  w:is  the 
testator's  intent  to  csjuhlish  a  trust 
in  the  executora  lor  objects  de- 
clared and  set  forth  in  the  will, 
it  is  sufficient,    ^\ard  v.  Wafd,    68 

2  Wheie  the  duties  imposed  upon 
the  executors  are  active  and  render 
the  possession  of  the  estate  con- 
venient and  reasonably  necessary, 
the  executors  will  be  deemed 
tru.stees  for  the  performance  of 
those  duties  to  the  same  extent 
as  though  declared  so  to  be  in 
til 3  most  explicit  terms.  Id. 

8.  By  the  will  of  M.,  and  a  codicil, 
his  executors  were  directed  to 
pay  his  debts  out  of  his  estate  as 
soon  "  as  shall  l)y  them  be  found 


convenient."  To  each  of  his  twa 
sons  he  gave  f  10,000,  to  be  paid 
to  them  in  money  or  properly  on 
an-iving  at  the  age  of  thirty  years. 
The  testator  also  mtxde  provision 
for  the  support  of  his  mother,  an 
aunt  and  sister,  and  directed  tliat 
so  much  as  should  be  necessary 
for  that  purpose  should  be  paid  to 
them  out  of  the  property.  He 
gave  "  the  use  and  income  of  all 
his  real  and  personal  property  to 
his  wife  "during  her  life,"  or 
until  after  his  death  she  marries, 
in  which  case  he  gave  to  her 
$10,000  in  lieu  of  all  dower,  to  be 
paid  to  her  by  his  executors,  who 
were  in  terms  authorized  to  dis- 
pose of  the  property  to  pay  this 
sum  or  the  legacies  given  to  his 
sons,  and  the  executors  were 
authorized  to  change  investments 
of  the  testator's  property  or  dis- 
pose of  all  or  any  pjirt  of  it,"  and 
invest  the  proceeds  aa  specified. 
By  the  codicil  the  testator  nomi- 
nated and  appointed  the  executors 
named  in  the  will  as  his  trustees, 
"for the  purpose  of  carrying  out 
any  of  its  provisions.  In  an 
action  to  obtain  a  judicial  con- 
struction of  the  will,  Ivdd,  that  a 
valid  trust  was  created  to  continue 
during  the  life  or  widowhood  of 
the  testator's  widow.  /d. 

4.  The  will  of  E.  directed  a  sbaro 
of  her  estate  to  be  placed  in  the 
hands  of  her  executors  as  trustees, 
the  net  income  thereof  to  bo  ap- 
plied to  the  support  and  mainte- 
nance of  her  son  W.,  and  his  family 
during  his  life,  and  after  his  death 
the  income  to  be  paid  to  his  sur- 
viving children  '*  until  they  reach 
the  age  of  twenty -one  yeai*s,  when 
the  principal  is  to  be  divided 
among  them,  share  and  share 
alike.'  In  case  of  the  death  of 
\V.  without  lawful  issue,  or  of 
all  his  children  dying  subsequently 
to  his  decease,  before  reaching  the 
a^e  of  twenty-one.  then  the  will 
directed  the  share  to  be  divided 
among  the  other  children  of  the 
testatrix.  W.  survived  the  testa- 
trix, having  a  wife  and  two  chil- 
dren. In  an  action  by  a  judgment 
creditor  of  W.  to  reach  the  trust 
fund,  he  claiming  the  trust  to  be 
void  as  an  unlamul  suspension  of 
the  absolute  ownership,  and  that. 
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therefore,  title  to  the  trust  prop- 
erty vested  in  W.  Held^  that  the 
claim  was  untenable;  that  at  least 
the  trust  for  the  life  of  W.  was 
valid,  and  as  this  was  a  separate 
trust,  complete  of  itself,  it  could 
stand,  althoujifh  the  trust  to  take 
effect  after  his  death  should  be 
held  invalid.  Kennedy  y.  Hoy.  184 

U.  Where  several  trusts  are  created 
by  a  will,  which  are  independent 
of  each  other  and  each  complete 
in  itself,  some  of  which  are  legal 
and  others  illegal,  and  the  legal 
can  be  separated  from  the  illegal 
and  upheld  without  doing  injus- 
tice or  defeating  what  the  testator 
might  in  the  emergency  be  pre 
sumed  to  wish,  the  illegal  trusts 
may  be  cut  off  and  the  lesal 
permitted  lo  stand.  Id. 

6.  The  will  of  B-,  after  various 
devises  and  bequests,  which  dis- 
posed of  but  a  small  portion  of 
his  property,  directed  that  his 
residuary  estate,  most  of  which 
'was  personally,  be  divided  into 
two  parts,  one  of  said  parts  'Ho 
be  paid  "  to  a  religious  corpora- 
tion, the  other  to  a  college  named. 
Then  followed  a  clause  givinc 
to  his  executors  all  of  his  real  ana 
personal  property,  not  specifically 
devised  and  bequeathed,  in  irust, 
•*for  the  payment  of  tlie  bequests 
and  legacies;"  and  for  the  pur 
pose  of  executing  the  trusts,  he 
authorized  Ihcm  to  sell  and  con- 
vert the  estate,  real  and  personal, 
into  cash.  In  an  action  of  eject- 
ment to  recover  possession  of  cer- 
tain real  estate,  of  which  the  tes- 
tator died,  seized,  held^  that  the 
trustees  took  no  title  to  the  land 
under  the  will;  but  that  it  de- 
scended to  the  heirs  of  the  testa- 
tor; that  no  trust  was  created 
thereby ''  to  sell,  mortgage  or  lease 
lands,  for  the  benefit  oi  legatees 
or  for  the  purpose  of  satisfying 
any  charge  thereon"  (1  K.  8.  728, 
g  55,  sub.  2),  as  there  are  no  im 
perative  directions  to  sell  the 
lands,  and  the  purposes  of  the  will 
did  not  require  it;  also,  that  under 
the  statute  of  uses  and  trusts,  in 
case  of  such  a  trust,  no  estate  in 
the  land  vests  in  the  trustees 
unless  they  are  authorized  to 
receive    the    rents   and   profits. 


(1  R.  8.  729,  §  66.)    Chamberlain 
V.  Taylor,  185 

7.  Upon  an  accounting  in  bank- 
ruptcy or  insolvency,  a  trust  cred- 
itor is  not  entitled  to  pieference 
over  general  creditors  of  the  in- 
solvent merely  on  the  ground  of 
the  nature  of  the  claim.  To 
authorize  such  a  preference  some 
specific  recognized  equity  founded 
on  some  agreement,  or  relation  of 
the  debt  to  the  assigned  property 
must  be  shown,  which  entitles  the 
claimant,  according  to  equitable 
principles,  to  preferential  pay- 
ment.  In  re  Gavin  v.  Oleuson.    256 

8.  To  entitle  the  trust  creditor  to 
such  a  preference,  it  must  at 
least  bo  made  to  appear  that  the 
fund  or  property  of  the  insolvent 
remaining  for  distribution,  in- 
cludes proceeds  of  the  tru*  t  estate. 

Id. 

9.  In  proceedings  to  compel  an 
assignee,  for  the  benefit  of  credit- 
ors, to  first  pay  the  claim  of  peti- 
tioners out  01  the  funds  m  his 
hands,  it  appeared  that  the  peti- 
tioners just  before  the  assij^mnent, 
placed  a  fund  in  the  hands  ol  the 
assignor  to  be  invested  in  a  mort- 
gage. Instead  of  doing  this  he 
used  the  entire  fund  except  $^0  in 
paying  his  personal  debts,  and 
soon  thereafter  made  the  assign- 
ment, the  $30  coming  to  the  hands 
of  the  assignee,  neld,  that  the 
petitioners  were  only  entitled  to  a 
preference  to  that  amount         Id. 

10.  A  deed,  purporting  to  be  an 
instrument  between  b. ,  of  the  first 
part  and  C,  in  trust  for  three  in- 
fant children  of  C,  "  with  power 
to  sell  and  convey  or  mortgage 
without  the  appointment  of  a 
guardian,  of  the  second  part," 
conveyed  certain  premises  to  the 
party  of  the  second  party,  **  their 
heirs  and  assigns,  forever,"  There 
was  no  other  reference  to  a  trust 
or  power  save  that  contained  in 
the  first  clause.  Held,  that  the 
three  infants  were  the  real  benefi- 
ciaries of  the  grant ;  that  the  land 
passed  to  ana  vested  in  them . 
(1  R.  8.  72«,  ^S  47,  40),  subject  to 
the  execution  of  the  power,  which 
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was  a  general  trust  power  to  be 
executed  solely  for  their  benefit, 
and,  therefore,  that  a  mortgage 
on  the  land  given  by  C.  to  secure 
a  debt  of  her  husband  was  not  a 
valid  execution  of  the  power  and 
was  void.  Syracuse  Savings  Bank 
Y.  Iloldcn.  4 15 

n.  A  deed  recited  an  ante-nuptial 
agreement  between  J.,  the  grantor, 
and    his  wife,   in    pursuance  of 
which    the  conveyance  was   ex- 
ecuted, which  agreement  was  to 
the  effect  that  in  case  the  intended 
marriage  was  celebrated  he  would 
convey  the  land  in  question  to  H. , 
•*to  the  use,  benefit  and  behoof" 
of  the  wife,  **in  manner  follow- 
ing," in  the  event  of  the  decease 
of  J.  during  the  lifetime  of  the 
wife,  she  to  have  tlie  use  of  one- 
half  of  the  premises  during  her 
life,  and  after  her  death  the  same 
to  jrevert  to  the  heirs  of  J.  ;  also 
the  use  of  the  other  half  during 
the  minority  of  two  children  of  J. 
by  a  fonner  marriage;  when  they 
became  of  age  the  said  half  to  be 
conveyed  to  them,  and  in  case  of 
the  decease  of  the  wife  without 
issue  during  the  lifetime  of  J.  all 
or  the  property  to  be  transferred 
back  to  him.     The  wife  died  be- 
fore .1      Held,  that  no  trust  estate 
and  no  estate  whatever  vested  in 
the  grantee  named  in  the  deed,  but 
it  was  simply  u  conveyance  to  him 
for  the  uses  of  the  beneficiaries 
named,  which  uses  would  be  exe- 
cuted by  the  stature  without  any 
conveyance,    that  the  deed   was 
not  to  take  effect  at  all,  except  in 
the  contingency  of  J.  dying  before 
his  wife,  that  the  provision  in  the 
agreement  thac,  m  the  event  of  the 
decease    of    the    wife   *'  without 
issue  '  during  the  lifetime  of  J.  all 
of  the  property  should  be  assigned 
back  to  him,  was  not  of  itself  suf- 
ficient to  create  a  trust  in  favor  of 
the  issue  of  the  marriage;  that, 
therefore,  all  interests  under  the 
deed    were  defeated    by  and    it    2. 
ceased  to  have  any  operation  upon 
the  death  of  the  wife  during  the 
lifetime  of  J. ,  and  that  a  mortgage, 
executed  by  J.  and  his  wife  upon 
the  premises  after  the  execution 
of    the  deed,   was  a  valid  lien. 
Belek  v.  BeinJuimer.  470 


UNDERTAKING. 

1.    J.,   plaintiff's    assignor,     com- 
menced an  action  for  claim  andi 
deliverjr  in  a  DiUrict  Court.  After 
issue  joined  the  defendant  therein 
commenced    proceedings   to  re- 
move the  action  into  the  Court 
of  Common  Pleas.     For  that  pur- 
pose he  filed  an  undertaking.which 
after  reciting  the  commencement 
of  the  action,  the  joinder  of  issue, 
the  application  to  remove,  etc., 
contained  a  condition  on  the  part 
of  the  obligors  by  which,  in  con- 
sideration of  the  premises  and  of 
one    dollar  to    them  paid,   they 
agreed  to  pay  to  the  plaintiff  "tho 
amount  of  any  judgment  that  may- 
be awarded  against  the  defendant 
by  said  Court  of  Common  Pleas'^ 
in  said  action.  The  District  Court 
thereupon,  and  on  the  cr/Mrrte  ap- 
plication of  said  defendants,  mado 
an  order  assuming  to  remove  tho 
case  into  the  Common  Pleas.     J. 
caused  the  action  to  be  placed  on 
the  calendar  of  that  court  at  a 
trial  term,  took  a  default  and  en- 
tered judgment  upon  the  inquest 
for  a  return  of  the  property,  or  in 
case  that  could  not  be  had  for  its 
value  as  assessed.   No  appearance 
was  in  any  way  made  by  said  de- 
fendant in  the  Common  Pleas. 
Ileld^   that  an   action    upon  the 
undertaking  was  not  maintaina- 
ble:   that  It  was    not    executed 
under  any  statutory  authorit  v,  and 
could  not  be  upheld  as  a  valid  in- 
strument at  common  law  as  there 
was  no  consideration  to  sustain 
it;  that,  under  the  circumstances, 
the  admission  of  the  receipt  of 
one  dollar  raised  no  inference  that 
it  was  paid  by  J.;  thai  assuming 
the  undertaking  was  given  on  a 
sufficient  consideration,  no  breach 
was  shown,  as  there  was  no  valid 
judgment  rendered  by  the  Court 
of  Common  Pleas.     MiUnaeht  ▼. 
KeUermann,  46t 

Also  TuHd,  that  defendants  were 
not  estopped  from  raising  the 
questions  as  to  the  invalidity  of 
the  undertaking  by  the  fact  that 
they  had  not  raised  them  in  the 
answer,  as  they  appeared  upon 
the  face  of  the  complaint,  nor 
were  they  estopped  from  disput- 
ing the  jurisdiction  of  the  Court 
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of  Common  Pleas  by  the  recitals 
in  the  undertaking.  Id. 


USE& 
Bee  Trusts  and  Tru8teb& 

USURY. 

1.  -The  effect  of  the  amendment  of 
the  banking  act  of  IbbU  (chap. 
567,  Laws  of  1880),  was  to  repeal 
the  penalties  imposed  by  the 
amendment  of  1870  (Chap.  163, 
Laws  of  1870),  upon  banks  taking 
unlawful  interest  Na*h  v.  White's 
Bank.  243 

8.  Accordingly  held,  that  as  said 
act  of  1S80  contains  no  provision 
saving  |)ending  actions  or  existing 
rights  of  action,  an  action  brought 
under  the  act  of  1870  and  pendmg 
at  the  time  of  the  passage  of  the 
act  of  1880  was  not  maintainable. 

Id. 

8.  H.  and  B.  entered  into  an  aCTee- 
ment  by  wnich  B.  agreea  to 
assume  and  pay  certain  liens  on 
land  owned  by  H.  and  to  loan  to 
him  a  further  sum,  H  to  give  a 
mortgage  on  the  hind  as  security 
for  the  advances  and  for  a  further 
sum  agreed  upon  ;tj  a  bonus. 
The  mortgage  was  given  as  agreed 
and  B.  paid  the  liens,  which  were 
discharged  of  record.  In  an  action 
to  foreclose  the  mortgage  it  was 
adjudged  to  be  void  for  usury. 
Plaintiff  as  assignee  of  B.  brought 
this  action  to  revive  and  be  sub- 
rogated to  said  liens  and  to 
enforce  them  against  the  land. 
Held,  that  the  action  w^as  not 
maintainable;  that  no  equitable 
right  to  subrogation  could  be 
based  on  the  usurious  contract, 
and  without  it  B,  would  stand  as 
a  mere  volunteer,  having  no  right. 
of  subrogation.     Perkine  v.  Hoi 

539 

•  4.  Where  usury  is  pleaded  as*  a 
defense  the  usurious  agreement 
must  be  proved  as  laid;  whoever 
desires  the  aid  of  the  statutes 
asrainst  umirv  through  the  inter- 
ference of  the  court,  must  make 


out  his  title  to  relief  by  alle^tions 
as  well  as  proof.  L.  L  Bk.  v. 
Boynton  6o& 


VENDOR    AND    PURCHASER. 

1.  At  the  time  of  the  making  of  an 
executory  contract  for  the  sale 
and  delivery  of  a  quantity  of  lum- 
ber, the  vendor  was  indebted  to 
the  vendee,  the  latter  having  in 
his  hands  some  lumber  belonging 
to  the  former,  to  be  sold  on  com- 
mission and  the  proceeds  applied 
on  the  indebtedness.  Before  de- 
livery under  the  contract,  tha 
vendor  notified  the  vendee  that 
the  lumber  contracted  for  be- 
longed to  other  persons,  for  whom 
the  vendor  was  acting  as  agent. 
Held,  that  the  vendee,  having  ac- 
cepted the  lumber  after  such  no- 
tice, could  not,  in  an  action  by  the 
owner  to  recover  the  purchase- 
price,  offset  the  bi;lance  due  them 
from  the  agent;  that  no  right  of 
offset  arose  at  the  time  of  making 
the  contract.     McLacMin  v.  Brett. 

891 

2.  It  seems  the  vendee  could  have 
refused  the  substituted  perform- 
ance by  another,  but  having  ac- 
cepted It  the  whole  purchase-piico 
became  due  to  the  real  and  dis- 
closed owners.  Id, 

8.  Where  specific  performance  of  & 
contract  for  the  sale  of  land  is 
decreed,  the  court  will,  so  far  as 
possible,  place  the  parties  in  the 
same  position  they  would  havo 
been  in  if  the  contract  had  been 
performed  at  the  time  agreed 
upon.  The  vendor  is  regarded  as 
trustee  of  the  land  for  the  benefit 
of  the  purchaser  and  liable  to  ac- 
count to  him  for  the  rents  and 
profits  or  for  the  value  of  the  use 
and  occupation,  and  the  pur- 
chaser, as  trustee  of  the  purchase- 
money  unpaid  and  chargeable 
with  interest  thereon,  unless  it 
has  been  appropriated  and  no 
benefit  has  accrued  to  him  from 
it.    Bostwiok  V.  BeoLch.  661 

4.  So,  also,  where  the  property  has 
deteriorated  because  of  misman- 
agement and  neglect  on  the  part 
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of  the  vendor,  he  is  chargeable 
with  the  damages  so  caused.    Id. 

See  SAiiEa 


VERIFICATION. 

An  application  under  the  act  of  1875 
(chap.  CUU,  Laws  of  lb75),  provid- 
ing for  the  construction  of  steam, 
railways  in  the  counties  of  the 
State,  for  the  appointment  of 
commissioners  to  determine  as  to 
the  necessity  of  the  proposed  road, 
was  signed  by  ten  more  than  the 
requisite  number  of  householders 
and  taxpayers.  It  was  verified  by 
one  of  the  subscribers,  who  stated 
in  his  aiUdavit  that  he  knew  each 
and  all  of  the  subscribers  except 
five,  and  saw  them  sign.  Another 
subscriber  swore  to  the  same  as  to 
four  of  the  five,  and  a  Supreme 
Court  justice  certified  that  the 
statements  were  sworn  to  before 
him.  Held,  that  the  verification 
was  suflicient;  that  it  was  not 
essential  that  the  application 
should  be  verified  by  each  of  the 
subscribers.  Ifi  re  Kings  Co.  El. 
R  B,  Co.  97 


WATER  COURSES. 

1.  The  diversion  by  the  owner  of 
land,  on  which  is  a  spring,  of  the 
water  of  the  spring  from  its  natu- 
ral channel,  whereby  an  owner 
below  is  deprived  of  the  use  of 
the  water  on  his  premi.ses,  is  a 
le^al  injury  for  which  the  party 
injured  is  entitled  to  compensa- 
tion in  damages.  Colrick  v.  Swin- 
burne. 503 

^.  Whether  the  use  made  by  the 
owner  of  the  spring  is  a  reason- 
able exercise  of  his  right,  is  a 
question  of  fact  for  a  jury.       Id. 

Z.  Where  the  injury  complained  of 
was  the  diversion  of  the  waters  of 
a  spring  from  plaintiff's  tannery, 
Tieid,  that  the  diminished  rental 
value  during  the  period  of  diver- 
sion was  the  proper  measure  of 
damaecs.  Id. 


I.  Where  a  complaint  in  such  an 
action  set  forth  the  facts,  held,  it 
was  not  material  that  the  plaintiff 
did  not  demand  the  precise  dam- 
ages to  which  he  was  entitled,  or 
that  he  mistook  the  true  rule  of 
damages;  that  be  was  entitled  to 
whatever  legal  damages  were  re- 
coverable for  the  wrong.  Id. 

.  Where  a  bill  of  particulars  in 
such  an  action  has  been  served, 
and  evidence  is  received  without 
objection,  showing  other  damages 
tlian  therein  set  forth,  the  o])jec- 
tion  that  plaintiff  must  De  confined 
to  a  recovery  of  damages  of  the 
exact  nature  therein  specified, 
may  not  thereafter  be  raised.  It 
should  be  raised  by  objection  to 
the  testimony  on  the  ground  of 
variance  from  the  bill  of  particu- 
lars. Id, 

6.  Such  a  diversion  of  w^ater  is  a 
continuing  luiury  and  is  not  refer- 
able exclusively  to  the  day  when 
the  original  wrong  was  commit- 
ted, and  although  that  was  more 
than  six  years  before  the  com- 
mencement of  the  action  to  re- 
cover damages,  tlie  action  is  not 
barred  by  the  statute  of  limitations 
except  as  to  the  damages  which 
accrued  prior  to  the  sixycara.  add- 
ing thereto  in  case  the  action  is 
by  or  against  an  executor  or  ad- 
ministrator the  further  extension 
allowed  in  such  cases.  Id. 

7.  Where  the  action  is  against  an 
executor  or  administrator  the 
three  years  statute  of  limitations 
(Code  Civil  Pro.  §  383),  does  not 
apply,  as  the  action  is  not  for 
taking,  detaining  or  injuring  per- 
sonal property.  Id, 

8.  Where  it  is  claimed  by  defendant 
in  such  an  at^tion  that  plaintiff's 
damages  have  been  enhanced  bv 
his  own  culpable  negligence  or 
inaction,  the  burden  of  proving 
this  is  upon  defendant.  Id, 


WH.VRVES. 

1.  The  grant  by  the  act  of  1818 
(chap.  86,  Law4  of  1813),  to  the 
city  of  New  York  of  a  general 
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right  to  build  and  maintain 
wharves,  piers  and  slips  along  its 
water  front,  and  to  take  tlieir  use 
and  produce,  carried  with  it  the 
right  to  occupy  and  possess  the 
lands  of  the  State  under  water,  so 
far  as  needed  for  the  construction 
and  maintenance  of  the  wharves, 
the  city  was  at  liberty  to  build ; 
and  so,  it  involved  a  grant  of  so 
much  of  said  lands  as  the  wharves 
would  occupy  if  the  city's  choice 
of  location  required  sucn  appro- 
priation.   WiUiama  v.  Mayor ^  eie, 

419 

2.  The  only  restraint  upon  this  gen- 
eral grant  and  the  ownership  in- 
volved was  the  limitation  of 
exterior  lines,  beyond  which  the 
authority  should  not  go.  Id, 

8.  The  grant  also  carried  with  it  an 
easement  for  the  approach  of  ves- 
sels to  the  wharves  over  the 
grantor's  land  under  water  lying 
m  front.  That  easement  the 
State  could  not,  by  its  own  sole 
action,  take  away  without  award- 
ing adequate  compensation.      Id, 

4.  The  eflfect  of  the  act  of  1857 
(chap  733,  Laws  of  1857),  which 
moved  the  wharf  or  bulk-head 
lino  on  the  Hudson  river  front 
further  into  the  stream  to  what  is 
known  as  "  the  harbor  commis- 
sioners* line."  was  to  give  to  the 
city,  under  its  general  ri^ht  of 
building  wharves,  authority  to 
locate  them  upon  the  laud  of  the 
State  under  water  at  the  new  line, 
with  the  right  to  fill  up  and  oc- 
cupy the  space  up  to  the  new 
line.  The  establishment  of  the 
new  line,  therefore,  carried  with  it 
a  surrender  by  the  State  to  the 
city  or  its  grantees  or  the  upland 
owners,  of  its  land  under  water 
behind  the  new  wharves,  when- 
ever they  should  be  constructed 
and  the  said  land  filled  up.       Id. 

5.  In  ia58  and  ia59,  the  city  being 
the  owner  of  uplands,  in  front  of 
which  the  harbor  commissioners' 
line  had  been  so  established,  ex- 
ecuted conveyances  to  W.  &  T. , 
each  of  which  described  the  prop- 
erty conveyed  as  ''all  that  certain 
water  lot  or  vacant  ground  and 
(Boil  under  water,  to  be  made  land. 


and  gained  out  of  the  Hudson, 
*  *  *  and  so  much  therof  as  has 
already  been  made  and  gained'* 
in  front  of  said  uplands,  '*  with 
the  estate,  right,  title  and  interest " 
the  city  had  "  or  may  lawfully 
claim  in  the  premises,"  etc.,  and 
the  right  of  wharfage  accruing 
from  that  part  of  the  "exterior 
line  of  said  city  lying  on  the  west- 
erly side  "  of  the  granted  premises. 
The  grantees  covenanted  to  build 
the  new  wharves  or  bulk-heads 
and  such  streets  as  ran  through  or 
should  be  laid  out  on  the  premises; 
this  covenunt  they  performed  and 
filled  in  the  space  up  to  the  new 
wharves.  Held,  that  the  city  had 
power  to  make  the  grants;  that 
the  grantees  became  owners  under 
them  of  the  newly  made  land,  as 
well  as  that  already  **  gained  "  at 
the  date  of  the  deeds,  and  also 
owners  of  an  easement  for  the 
approach  of  vessels  in  front  of 
their  wharves,  both  as  against  the 
city  and  the  State;  and  that,  there- 
fore, the  plaintiff  who  succeeded 
to  the  title  of  W.  &  T.,  and  whose 
land  will  be  taken  away  and  his 
wharf  right  destroyed  by  the  new 
line  and  structures  of  the  dock  de- 
partment, was  entitled  to  com- 
pensation. Id, 


WILLS. 

1.  A  will  and  a  codicil  thereto  are 
to  be  taken  and  construed  together 
as  one  instrument,  and  although 
the  will  contains  no  words  creat- 
ing a  trust,  if  from  ihe  two  instru- 
ments it  can  be  implied  that  it  was 
the  testator's  intent  to  establish  a 
trust  in  the  executors  for  objects 
declared  and  set  forth  in  the  will, 
it  is  sufficient.    Wardy.  Ward.    68 

2.  By  the  will  of  M.  and  a  codicil, 
f,  his  executors  were  directed  to  pay 
^^  his  debts  out  of  his  estate  as  soon 
^  "  as  shall  by  them  be  found  con 

venient."  To  each  of  his  two 
sons  he  ^ve  $10,000,  to  be  paid 
to  them  in  money  or  property  on 
arriving  at  the  age  of  thirty  years. 
The  testator  also  made  provision 
for  the  support  of  his  mother,  an 
aunt  and  sister,  and  directed  that 
so  much  as  should  be  necessary 
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for  that  purpose  should  be  paid  to 
them  out  of  the  property.     Ho 

gave  the  '*  use  and  income  of  all 
is  real  and  personal  property  to 
his  wife  "during  her  life,  or 
until  after  his  death  she  marries, 
in  which  case  he  gave  to  her  $10,- 
000  in  lieu  of  all  dower,  to  be  paid 
to  her  by  his  executors,  who  were 
in  terms  authorized  to  dispose  of 
the  property  to  pay  this  sum  or 
the  legacies  given  to  his  sons,  and 
the  executors  were  authorized  to 
change  investments  of  the  testa- 
tor's property  or  **  dispose  of  all 
or  any  part  of  it,"  and  invest  tho 
proceeds  as  specifiecl.  By  the 
codicil  tlic  testator  nominated  and 
appointed  the  executors  named  in 
the  will  as  his  trustees  "  for  the 
purpose  of  carrying  out  any  of  its 
provisicms."  In  an  action  to  ob- 
tain a  judicial  construction  of  the 
Will,  held,  thjit  a  valid  trust  was 
created  to  continue  during  the  life 
or  widowhood  of  the  testator's 
widow.  Jd. 

8.  After  the  provisions  above  stated 
the  will  contained  this  clause: 
"  Upon  my  wife's  decease  the  use 
and  income  of  all  my  estate,  sub- 
ject to  the  above  provisions,  to 
my  two  sons,  share  and  share 
alike;  and  upon  the  decease  of  my 
sons  I  give,  bequeath  and  devise 
to  their  heirs,  should  both  have 
heirs,  their  father's  portion  onl}*^; 
*  *  *  and  in  case  of  one  having 
no  heirs;  then  to  the  heirs  of  the 
other;  *  #  ♦  and  if  both  shall 
have  no  heirs  then  as  the  law  di- 
recte."  Held,  that  the  provision 
was  void,  as  it  unlawfully  sus- 
pended the  power  of  alienation 
for  a  period  beyond  two  lives ;  anrl 
that  the  residuary  estate  remain- 
ing after  the  death  of  the  testator's 
widow  should  be  divided  as  in 
case  of  intestacy.  Id. 

4  The  rule  that  where  there  is  a 
devise  to  one  person  absolutely, 
and  in  case  of  his  death  to  another, 
the  contin.L'-cncy  rc^ferrcd  to  is  a 
death  in  the  lifetime  of  the  tes- 
tator, ni)plics  only  where  the  con- 
text of  the  will  is  silent,  and 
affords  no  indicat  ion  of  a  different 
intention.  In  re  K  7.,  L,  A  W, 
n.  Co,  89 


5.  Where  the  devise  oyer  is  depend- 
ent upon  a  death  without  issue, 
the  tendency  of  the  court  is  to  lay 
hold  of  slight  circumstances  in  the 
will  to  vary  the  construction  and 
^ive  effect  to  the  language  accord- 
ing to  its  natural  import.  Id* 

6.  The  will  of  E.  devised  and  be- 
queathed to  her  daughter,  Minnie, 
ail  her  real  and  personal  estate, 
subject  to  the  payment  of  certain 
legacies,  which  were  made  a 
charge  thereon.  In  case  of  the 
death  of  M,  *'  without  issue  "  the 
propertjr  was  given  to  the  husband 
ana  a  sister  of  the  testatrix  during 
life,  and  after  their  deaths  to  four 
brothers.  The  clause  ended  as 
follows:  '*  The  devise  over  to  my 
husband,  sister  and  brothers  to 
depend  upon  the  contingency  of 
my  daughter  Minnie  dying  with- 
out issue."  The  daughter  named 
survived  the  testatrix.  Held,  that 
she  took  under  the  will  a  base  or 
conditional  fee,  defeasible  by  her 
dying  without  leaving  issue  living 
at  the  time  of  her  death ;  that  her 
children,  should  she  leave  any, 
would  take  by  inheritance  from 
her,  but  a  conveyance  by  her  in 
her  lifetime  would  be  effectual  as 
against  them,  and  that  an  inde- 
feasible title  in  fee  could  be  con- 
veyed and  the  continffent  expect- 
ant estate,  limited  to  the  husband, 
sister  and  brothers,  cut  off  by 
their  joining  with  her  in  the  con- 
veyance. Id, 

7.  The  will  of  E.  directed  a  share 
of  her  estate  to  be  placed  in  the 
hands  of  her  executors  as  trus- 
tees, the  net  income  thereof  to  be 
upi)lied  to  the  support  and  main- 
tenance of  her  son  W.  and  his 
family  during  his  life,  and  after 
his  death  the  income  to  be  paid  to 
his  survivingchildren  **  until  they 
reach  the  age  of  twenty-one  years, 
when  the  principal  is  to  be  di- 
vided among  them,  share  and 
share  alike."  In  case  of  the  death 
of  W.  without  lawful  issue,  or  of 
all  his  children  dying  subse- 
quently to  his  decease,  before 
reaching  the  ai^e  of  twenty-one, 
then  t!ic  will  directed  the  share  to 
be  divided  among  the  other  chil- 
dren of  the  testatrix.  W.  sur- 
vived the  testatrix,  having  a  wife 
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and  two  children.  In  an  action 
by  a  judgment  creditor  of  W.  to 
reach  the  trust  fund,  he  claiming 
the  trust  to  be  void  as  an  unlaw- 
ful suspension  of  the  absolute 
ownership,  and  that,  therefore, 
title  to  the  trust  property  vested 
in  W.  IIM,  that  the  claim  was 
untenable;  that  at  least  the  trust 
for  the  life  of  W.  was  valid,  and 
as  this  was  a  separate  trust,  com- 
plete of  itself,  it  could  stand, 
although  the  trust  to  take  effect 
after  his  death  should  be  held  in- 
valid   Kennedy  v.  Hoy,  134 

8.  Where  several  trusts  are  created 
by  a  will,  which  are  independent 
01  each  other  and  each  complete 
in  itself,  some  of  which  were  legal 
and  others  illegal,  and  the  legal 
can  be  separated  from  the  illegal 
and  upheld,  without  doing  injus- 
tice or  defeating  what  the  testator 
ipight  in  the  emergency  be  pre- 
sumed to  wish,  the  illegal  trusts 
may  be  cut  off  and  the  legal  per- 
mitted to  stand.  Id, 


(1  R  8.  788,  §  65,  sub.  2),  as  there 
are  no  imperative  directions  to  sell 
the  lands,  and  the  purposes  of  the 
will  did  not  require  it;  also,  that 
Qnder  the  statute  of  uses  and  trusts, 
in  case  of  such  a  trust,  no  estate 
in  the  land  vests  in  the  trustees 
unless  they  are  authorized  to  re- 
ceive the  rents  and  profits.  (1  R. 
8.  729,  §  56.)  Chamberlain  v. 
'or,  185 


^.  The  will  of  B.,  after  various  de- 
vises and  bequests,  which  disposed 
of  but  a  small  portion  of  his  prop- 
erty, directed  that  his  residuary 
estate,  most  of  which  was  person- 
alty, be  divided  into  two  parts, 
one  of  said  parts  "  to  be  paid  "  to 
a  religious  corporation,  the  other 
to  a  college  named.  Then  fol- 
lowed a  clause  giving  to  his  execu- 
tors all  of  his  real  and  personal 
property,  not  specifically  devised 
and  bequeathed,  in  trust,  "  for  the 
payment  of  the  bequests  and  lega- 
cies; and  fur  the  purpose  of  exe- 
cuting the  trusts,  he  authorized 
them  to  sell  and  convert  the  es 
tate,  real  and  personal,  into  cash. 
In  an  action  of  ejectment  to  re- 
cover possession  of  certain  real 
estate,  of  which  the  testator  died 
seized,  held,  that  the  trustees  took 
no  title  to  the  land  under  the  will, 
but  that  it  descended  to  the  heirs 
of  the  testator;  that  no  trust  was 
created  thereby  "  to  sell,  mortgage 
•  or  lease  lands  for  the  benefit  of 
legatees,  or  for  the  purpose  of 
satisfying  any  charge    thereon" 

SiCKELS  — ^VoL.  LX.  100 


10.  Also  hdd,  that  no  title  in  the 
executors  could  be  implied,  as 
the  gifts  were  in  conflict  with 
the  provisions  of  the  statute  for- 
bidding testamentary  gifts  to  re- 
religious  and  other  charitable 
corporations  in  certain  cases  in 
excess  of  one-half  of  the  testator's 
property  (chap  860,  Laws  of  1860), 
and  it  was  the  duty  of  the  execu- 
tors to  satisfy  the  valid  legacies 
out  of  the  personal  estate.        Id, 

11.  The  legal  rights  of  an  heir  to 
the  real  property  of  a  deceased 
person  cannot  be  defeated  exceed 
by  a  valid  devise  of  the  property 
to  another;  and,  although  a  testa- 
tor may  have  intended  a  conver- 
sion of  his  real  estate,  this  does 
not  affect  the  transfer  of  title  un- 
less the  intention  is  manifested  in 
the  mode  and  language  required 
by  the  statute.  Id. 


12.  Also,  held,  that  the  authority 
given  to  the  executors  to  sell  the 
real  estate  did  not  work  an  equit- 
able conversion,  as  there  was  no 
necessity  for  such  a  conversion  to 
satisfy  the  valid  provisions  of  the 
will.  Id, 

13.  Equity  will  never  presume  a 
conversion  unless  it  is  demanded 
to  accomplish  the  lawful  purposes 
expressed  in  the  will.  Id, 

14.  Also,  A<jW.  that  the  former  de- 
cision of  this  court  in  Cffiamberlain 
V.  Ghambei'lain  (43  N.  V.  424), 
wherein  the  same  will  was  under 
consideration,  determined  sub- 
stantially the  questions  here  pre- 
sented, and  rendered  those  ques 
tions  stare  decUie,  Id. 
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was  a  general  trust  power  to  be 
executed  solely  for  their  benefit, 
and,  therefore,  that  a  mortgage 
on  the  land  given  by  C.  to  secure 
a  debt  of  her  husband  was  not  a 
valid  execution  of  the  power  and 
was  void.  Syracuse  Savings  Bank 
V.  Uoldcn.  4 15 

n.  A  deed  recited  an  ante-nuptial 
agreement  between  J.,  the  grantor, 
and   his  wife,  in   pursuance  of 
which    the  conveyance  was  ex- 
ecuted, which  agreement  was  to 
the  effect  that  in  case  the  intended 
marriage  was  celebrated  he  would 
convey  the  land  in  question  to  H. . 
•*to  the  use,  benefit  and  behoof" 
of  the  wife,  "in  manner  follow- 
ing,"  in  the  event  of  the  decease 
of  J.  during  the  lifetime  of  the 
wife,  she  to  have  the  use  of  one- 
half  of  the  premises  during  her 
life,  and  after  her  death  the  same 
to  jrevert  to  the  heirs  of  J.  ■  also 
the  use  of  the  other  half  during 
the  minority  of  two  children  of  j! 
by  a  foiiner  marriage;  when  they 
became  of  age  the  said  half  to  be 
conveyed  to  them,  and  in  case  of 
the  decease  of  the  wife  without 
issue  during  the  lifetime  of  J.  all 
of  the  property  to  be  transferred 
back  to  him.     The  wife  died  be- 
fore .1      Held,  that  uo  trust  estate 
and  no  estate  whatever  vested  in 
the  grantee  named  in  the  deed,  but 
it  was  simply  a  conveyance  to  him 
for  the  uses  of  the  beneficiaries 
named,  which  uses  would  be  exe- 
cuted by  the  stature  without  any 
conveyance,    that  the  deed   was 
not  to  take  eflfeci  at  all,  except  in 
the  contingency  of  J,  dying  before 
his  wife,  that  the  provision  in  the 
agi-eement  that,  in  the  event  of  the 
decease    of    the    wife   *'  without 
issue  '  during  the  lifetime  of  J.  all 
of  the  property  should  be  assigned 
back  to  him,  was  not  of  itself  suf- 
ficient to  create  a  trust  in  favor  of 
the  issue  of  the  marriage;  that, 
therefore,  all  ihterests  under  the 
deed    were  defeated    by  and    it 
ceased  to  have  any  operation  upon 
the  death  of  the  wife  during  the 
lifetime  of  J  ,  and  that  a  mortgage, 
executed  by  J.  and  his  wife  upon 
the  premises  after  the  execution 
of   the  deed,   was  a  valid  lien. 
JSelek  V.  BeinJt^imer,  470 


mSTDERTAKING. 

1.    J.,   plaintiff's    assignor,     com- 
menced an  action  for  claim  and 
delivery  in  aDiitrictCourL  After 
issue  joined  the  defendant  therein 
commenced    proceedings    to  re- 
move the  action  into  the  Court 
of  Common  Pleas.     For  that  pur- 
pose he  filed  an  undertaking,which 
after  reciting  the  commencement 
of  the  action,  the  joinder  of  issue, 
the  application  to  remove,  etc., 
contained  a  condition  on  the  part 
of  the  obligors  by  which,  in  con- 
sideration of  the  premises  and  of 
one    dollar  to    them  paid,   they 
agreed  to  pay  to  the  plaintiff  "the 
amount  of  any  judgment  that  may- 
be awarded  against  the  defendant 
by  said  Court  of  Common  Pleas" 
in  said  action.  The  District  Court 
thereupon,  and  on  the  ear  par/^  ap- 
plication of  said  defendants,  mado 
an  order  assuming  to  remove  the 
case  into  the  Common  Pleas.     J. 
caused  the  action  to  be  placed  on 
the  calendar  of  that  court  at  a 
trial  term,  took  a  default  and  en- 
tered judgment  upon  the  inquest 
for  a  return  of  the  property,  or  iu 
case  that  could  not  be  had  for  its 
value  as  assessed.   No  appearance 
was  in  any  way  made  by  said  de- 
fendant in  the  Common  Pleas. 
Held,   that  an   action    upon  the 
undertaking  was  not  maintaina- 
ble:   that  it  w^as    not    executed 
under  any  statutory  authority,  and 
could  not  be  upheld  as  a  valid  in- 
strument at  common  law  as  there 
was  no  consideration  to  sustain 
it;  that,  under  the  circumstances, 
the  admission  of  the  receipt  of 
one  dollar  raised  no  inference  that 
it  was  paid  by  J.;  thai  assuming 
the  undertaking  was  given  on  a 
sufficient  consideration,  no  breach 
was  shown,  as  there  was  no  vaJid 
judgment  rendered  by  the  Court 
of  Common  Pleas.     Mitinaeht  ▼. 
Kellermann,  46t 

2.  Also  held,  that  defendants  were 
not  estopped  from  raising  the 
questions  as  to  the  invalidity  of 
the  undertid^ing  by  the  fact  that  . 
they  had  not  raised  them  in  the 
answer,  as  they  appeared  upon 
the  face  of  the  complaint,  nor 
were  they  estopped  from  disput- 
ing the  jurisdiction  of  the  Conrt 
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of  Common  Pleas  by  the  recitals 
in  tlie  undertaking.  Id, 


USE& 
See  Tbusts  and  Trustees. 


USURY. 

1.  *Tlie  effect  of  the  amendment  of 
the  banking  act  of  l«bU  (chap. 
507,  Laws  of  1880),  was  to  repeal 
the  penalties  imposed  by  the 
amendment  of  1870  (Chap.  168, 
Laws  of  1870),  upon  banks  taking 
unlawful  interest  Nash  v.  WhMe'8 
Bank.  243 

8.  Accordingly  TuHd,  that  as  said 
act  of  1880  contains  no  provision 
saving  pending  actions  or  existing 
rights  of  action,  an  action  brought 
under  the  act  of  1870  and  pendmg 
at  the  time  of  the  passage  of  the 
act  of  1880  was  not  maintainable. 

Id, 

8.  H.  and  B.  entered  into  an  aCTee- 
ment  by  which  B.  agreea  to 
assume  and  pay  certain  liens  on 
land  owned  by  H.  and  to  loan  to 
him  a  further  sum,  H  to  give  a 
mortgage  on  the  land  as  security 
for  the  advances  and  for  a  further 
sum  agreed  upon  aj  a  bonus. 
The  mortgage  w^as  given  as  agreed 
and  B.  paid  the  liens,  which  were 
discharged  of  record.  In  an  action 
to  foreclose  the  mortgage  it  was 
adjudged  to  be  void  for  usury. 
Plaintiff  as  assignee  of  B.  brought 
this  action  to  revive  and  be  sub- 
rogated to  said  liens  and  to 
enforce  them  against  the  land. 
Held,  that  the  action  was  not 
maintainable;  that  no  equitable- 
right  to  subrogation  could  be 
based  on  the  usurious  contract, 
and  without  it  B.  would  stand  as 
a  mere  volunteer,  having  no  riprht 
of  subrogation.     Perkins  v.  Uai 

539 

4.  Where  usury  is  pleaded  as  a 
defense  the  usurious  agreement 
must  be  proved  as  laid ;  whoever 
desires  the  aid  of  the  statutes 
airainst  usury  throuejh  the  inter- 
ference of  the  court,  must  make 


out  his  title  to  relief  by  alle^tions 
as  well  as  proof.  L,  L  jBk,  v. 
Boynton  656^ 


VENDOR    AND    PURCHASER. 

1.  At  the  time  of  the  making  of  an 
executory  contract  for  the  sale 
and  delivery  of  a  quantity  of  lum- 
ber, the  vendor  was  indebted  to 
the  vendee,  the  latter  having  in 
his  hands  some  lumber  belonging 
to  the  former,  to  be  sold  on  com- 
mission and  the  proceeds  applied 
on  the  indebtedness.  Before  de- 
livery under  the  contract,  the 
vendor  notified  the  vendee  that 
the  lumber  contracted  for  be- 
longed to  other  persons,  for  whom 
the  vendor  was  acting  as  agent 
Held,  that  the  vendee,  having  ac- 
cepted the  lumber  after  such  no- 
tice, could  not,  in  an  action  by  the 
owner  to  recover  the  purchase- 
price,  offset  the  b;;lance  due  them 
irom  the  agent;  that  no  right  of 
offset  arose  at  the  time  of  making 
the  contract.     McLachlin  v.  Brett. 

891 

2.  It  seems  the  vendee  could  have 
refused  the  substituted  perform- 
ance by  another,  but  having  ac- 
cepted It  the  whole  purchase-price 
became  due  to  the  real  and  dis- 
closed owners.  Id. 

3.  Where  specific  performance  of  a 
contract  for  the  sale  of  land  is 
decreed,  the  court  will,  so  far  as 
possible,  place  the  parties  in  the 
same  position  they  would  have 
been  in  if  the  contract  had  been 
performed  at  the  time  agreed 
upon.  The  vendor  is  regarded  as 
trustee  of  the  land  for  the  benefit 
of  the  purchaser  and  liable  to  ac- 
count to  him  for  the  rents  and 
profits  or  for  the  value  of  the  use 
and  occupation,  and  the  pur- 
chaser, as  trustee  of  the  purchase- 
money  unpaid  and  chargeable 
with  interest  thereon,  unless  it 
has  been  appropriated  and  no 
benefit  has  accrued  to  him  from 
it.    Bostwick  v.  Beach,  661 

4.  So,  also,  where  the  property  has 
deteriorated  because  of  misman- 
agement and  neglect  on  the  part 
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of  Ibe  vendor,  he  is  charceable 
with  the  damages  bo  caused.    Id. 

iS^  Sales. 


VERIFICATION. 

An  application  under  the  act  of  1875 
(chap.  600,  Laws  of  lb75),  provid- 
ing for  the  construction  of  steam.^ 
railways  in  the  counties  of  the' 
State,  for  the  appointment  of 
commissioners  to  determine  as  to 
the  necessity  of  the  proposed  road, 
was  sisjned  by  ten  more  than  the 
requisite  number  of  householders 
ana  taxpayers.  It  was  verified  by 
one  of  the  subscribers,  who  stated 
in  his  aflidavit  that  he  knew  each 
and  all  of  the  subscribers  except 
five,  and  saw  them  sign.  A  nothcr 
subscriber  swore  to  the  same  as  to 
four  of  the  five,  and  a  tSupreme 
Court  justice  certified  that  the 
statements  were  sworn  to  before 
him.  Held,  that  the  verification 
was  sufllcient;  that  it  was  not 
essential  that  the  application 
should  be  verified  by  eacn  of  the 
subscribers.  la  re  Kings  Co,  El. 
R  R  Co,  97 


WATER  COURSES. 

1.  The  diversion  by  the  owner  of 
land,  on  which  is  a  spring,  of  the 
water  of  the  spring  from  its  natu- 
ral channel,  whercbv  an  owner 
below  is  deprived  of  the  use  of 
the  water  on  his  premises,  is  a 
legal  injury  for  which  the  party 
injured  is  entitled  to  compensa- 
tion in  damages.  Cotrick  v.  Swinr 
bume.  .       503 

It,  Whether  the  use  made  by  the 
owner  of  the  spring  is  a  reason- 
able exercise  of  his  right,  is  a 
question  of  fact  for  a  jury.       Id. 

S.  Where  the  injury  complained  of 
was  the  diversion  of  the  waters  of 
a  spring  from  plaintiflTs  tannery, 
held,  that  the  diminished  rental 
value  during  the  period  of  diver- 
sion was  the  proper  measure  of 
damaircs.  Id. 


4.  Where  a  complaint  in  such  an 
action  set  forth  the  facts,  hdd,  it 
was  not  material  that  the  plaintiff 
did  net  demand  the  precise  dam- 
ages to  which  he  was  entitled,  or 
that  he  mistook  the  true  rule  of 
damages;  that  be  was  entitled  to 
whatever  legal  damages  were  re- 
coverable for  the  w^rong.  Id. 

5.  Where  a  bill  of  particulars  in 
such  an  action  has  been  served, 
and  evidence  is  received  without 
objection,  showing  other  damages 
than  therein  set  forth,  tlic  oi)jcc- 
tion  that  plaintiff  must  Dc  confined 
to  a  recovery  of  damages  of  the 
exact  nature  therein  specified, 
may  not  thereafter  be  raised.  It 
should  be  raised  bv  objection  to 
the  testimony  on  the  ground  of 
variance  from  the  bill  of  particu- 
lars. Id. 

6.  Such  a  diversion  of  water  is  a 
continuing  injury  and  is  not  refer- 
able exclusively  to  the  day  when 
the  original  wrong  was  commit- 
ted, and  although  that  was  more 
than  six  years  before  the  com- 
mencement of  the  action  to  re- 
cover damages,  the  action  is  not 
barred  by  the  statute  of  limitations 
except  as  to  the  damages  which 
accrued  prior  to  the  six  years,  add- 
ing thereto  in  case  the  action  is 
by  or  against  an  executor  or  ad- 
ministrator the  further  extension 
allowed  in  such  cases.  Id. 

7.  Where  the  action  is  against  an 
executor  or  administrator  the 
three  years  statute  of  limitations 
(Code  Civil  Pro.  §  383),  does  not 
apply,  as  the  action  is  not  for 
taking,  detaining  or  injuring  per- 
sonal property.  Id. 

8.  Where  it  is  claimed  by  defendant 
in  such  an  action  that  plaintiff^s 
damages  have  been  enhanced  by 
his  own  culpable  negligence  or 
inaction,  the  burden  of  proving 
this  is  upon  defendant.  /<£ 


WHARVES. 

1.  The  grant  by  the  act  of  1818 
(chap.  86,  Law*  of  1818),  to  the 
city  of  New  York  of  a  general 
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right  to  build  and  maintain 
wharves,  piers  and  slips  along  its 
water  front,  and  to  take  their  use 
and  produce,  carried  with  it  the 
right  to  occupy  and  possess  the 
lands  of  the  State  under  water,  so 
far  as  needed  for  the  construction 
and  maintenance  of  the  wharves, 
the  city  was  at  liberty  to  build; 
and  so,  it  involved  a  grant  of  so 
much  of  said  lands  as  the  wharves 
would  occupy  if  the  city's  choice 
of  location  required  such  appro- 
priation.   Williams  v.  Mayor,  etc. 

419 

2.  The  only  restraint  upon  this  gen- 
eral grant  and  the  ownership  in- 
volved was  the  limitation  of 
exterior  lines,  beyond  which  the 
authority  shouldnot  go.  Id, 

8.  The  grant  also  carried  with  it  an 
easement  for  the  approach  of  ves- 
sels to  the  wharves  over  the 
grantor's  land  under  water  lying 
in  front.  That  easement  the 
State  could  not,  by  its  own  sole 
action,  take  away  without  award- 
ing adequate  compensation.      Id, 

4  The  effect  of  the  act  of  1857 
(chap  703,  Laws  of  1857),  which 
moved  the  wharf  or  bulk- head 
line  on  the  Hudson  river  front 
further  into  the  stream  to  what  is 
known  as  "  the  harbor  commis- 
sioners'line."  was  to  give  to  the 
city,  under  its  general  ri^ht  of 
buildinff  wharves,  authority  to 
locate  tnem  upon  the  laud  of  the 
State  under  water  at  the  new  line, 
with  the  right  to  fill  up  and  oc- 
cupy the  space  up  to  the  new 
line.  The  establishment  of  the 
new  line,  therefore,  carried  with  it 
a  surrender  by  the  State  to  the 
city  or  its  grantees  or  the  upland 
owners,  of  its  land  under  water 
behind  the  new  wharves,  when- 
ever  they  should  be  constructed 
and  the  said  land  filled  up.       Id. 

6.  In  1858  and  1859,  the  city  being 
the  owner  of  uplands,  in  front  of 
which  the  harbor  commissioners' 
line  had  been  so  established,  ex- 
ecuted conveyances  to  W.  &  T. , 
each  of  which  described  the  prop- 
erty conveyed  as  "all  that  certain 
water  lot  or  vacant  ground  and 
eoil  under  water,  to  be  made  land. 


and  gained  out  of  the  Hudson, 
*  *  *  and  so  much  therof  as  has 
already  been  made  and  gained" 
in  front  of  said  uplands,  "  with 
the  estate,  right,  title  and  interest " 
the  city  had  "  or  may  lawfully 
claim  in  the  premises,"  etc.,  and 
the  right  of  wharfage  accruing 
from  that  part  of  the  "exterior 
line  of  said  city  lying  on  the  west- 
erly side  '*  of  the  granted  premises. 
The  grantees  covenanted  to  build 
the  new  wharves  or  bulk-heads 
and  such  streets  as  ran  through  or 
should  be  laid  out  on  the  premises; 
this  covenant  they  performed  and 
filled  in  the  space  up  to  the  new 
wharves.  Held,  that  the  city  had 
power  to  make  the  grants;  that 
the  grantees  became  owners  under 
them  of  the  newly  made  land,  as 
well  as  that  already  **  gained  "  at 
the  date  of  the  deeds,  and  also 
owners  of  an  easement  for  the 
approach  of  vessels  in  front  of 
their  wharves,  both  as  against  the 
city  and  the  State;  and  that,  there- 
fore, the  plaintiff  who  succeeded 
to  the  title  of  W.  &  T.,  and  whose 
land  will  be  taken  away  and  his 
wharf  right  destroyed  by  the  new 
line  and  structures  of  the  dock  de- 
partment, was  entitled  to  com- 
pensation. Id. 


WILLS. 

1.  A  will  and  a  codicil  thereto  are 
to  be  taken  and  constnied  together 
as  one  instrument,  and  although 
the  will  contains  no  words  creat* 
ing  a  trust,  if  from  the  two  instru- 
ments it  can  be  implied  that  it  was 
the  testator's  intent  to  establish  a 
trust  in  the  executors  for  objects 
declared  and  set  forth  in  the  will, 
it  is  sufiicient.    y\^ard  v.  Ward.    68 

2.  By  the  will  of  M.  and  a  codicil, 
^,  his  executors  were  directed  to  pay 
Cy,  his  debts  out  of  his  estate  as  soon 
^  "as  shall  by  them  be  found  c<;n 

venient."  To  each  of  his  two 
sons  he  ^ve  $10,000,  to  be  paid 
to  them  m  money  or  property  on 
arriving  at  the  age  of  thirty  years. 
The  testator  also  made  provision 
for  the  support  of  his  mother,  an 
aunt  and  sister,  and  directed  that 
so  much  as  should  be  necessary 
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for  that  purpose  should  be  paid  to 
them  out  of  the  property.     He 

fave  the  '*  use  and  income  of  all 
is  real  and  persotial  property  to 
his  "Wife  "during  her  life,  or 
until  after  his  death  she  marries, 
in  which  case  he  gave  to  her  i|10,- 
000  in  lieu  of  all  dower,  to  be  paid 
to  her  by  his  executors,  who  were 
in  terms  authorized  to  dispose  of 
the  property  to  pay  this  sura  or 
the  legacies  given  to  his  sons,  and 
the  executors  were  authorized  to 
change  investments  of  the  testa- 
tor's property  or  "dispose  of  all 
or  any  part  of  it,"  and  invest  the 
proceeds  as  specified.  By  the 
codicil  tlie  testator  nominated  and 
appointed  the  executors  named  in 
the  will  as  his  trustees  **  for  the 
purpose  of  carrying  out  any  of  its 
provisions."  In  an  action  to  ob- 
tain a  judicial  construction  of  the 
will,  hdd,  that  a  valid  trust  was 
created  to  continue  during  the  life 
or  widowhood  of  the  testator's 
widow.  Jd. 

8.  After  the  provisions  above  stated 
the  will  contained  this  clause: 
**  Upon  my  wife's  decease  the  use 
and  income  of  all  my  estate,  sub- 
ject to  the  above  provisions,  to 
my  two  sons,  share  and  share 
alike;  and  upon  the  decease  of  my 
sons  I  give,  bequeath  and  devise 
to  their  heirs,  should  both  have 
heirs,  their  father's  portion  only; 
*  *  *  and  in  case  of  one  having 
no  heirs;  then  to  the  heirs  of  the 
other;  ♦  ♦  ♦  and  if  both  shall 
have  no  heirs  then  as  the  law  di- 
rects." Held,  that  the  provision 
was  void,  as  it  unlawfully  sus- 
pended the  power  of  alienation 
for  a  period  beyond  two  lives ;  and 
that  the  residuary  estate  remain- 
ing after  the  death  of  the  testator's 
widow  should  be  divided  as  in 
case  of  intestacy.  Id. 

4  The  rule  that  where  there  is  a 
devise  to  one  person  absolutely, 
and  in  case  of  his  death  to  another, 
the  contin.ironcy  n^fciTcd  to  is  a 
death  in  the  iffclime  of  the  tes- 
tator, applies  only  where  tlie  con- 
text of  the  will  is  silent,  and 
affords  no  indication  of  a  different 
intention.  Jn  re  H,  7,,  L,  iS>  W. 
B.  Co.  89 


5.  Where  the  devise  over  is  depend- 
ent upon  a  detUh  without  issue, 
the  tendency  of  the  court  is  to  lay 
hold  of  slight  circumstances  in  the 
will  to  vary  the  construction  and 
give  effect  to  the  language  accord- 
ing to  its  natural  import.  /</. 

6.  The  will  of  E.  devised  and  be- 
queathed to  her  daughter,  Minnie, 
all  her  real  and  personal  estate, 
subject  to  the  payment  of  certain 
legacies,  which  were  made  a 
charge  thereon.  In  case  of  the 
death  of  M.  "  without  issue  "  the 
property  was  given  to  the  husband 
and  a  sister  of  the  testatrix  during 
life,  and  after  their  deaths  to  four 
brothers.  The  clause  ended  as 
follows:  '*The  devise  over  to  my 
husband,  sister  and  brothers  to 
depend  upon  the  contingency  of 
my  daughter  Minnie  dying  with- 
out issue."  The  daughter  named 
survived  the  testatrix.  Z/<?W,  that 
she  took  under  the  will  a  base  or 
conditional  fee,  defeasible  by  her 
dying  without  leaving  issue  living 
at  the  time  of  her  death;  that  her 
children,  should  she  leave  any, 
would  take  by  inheritance  from 
her,  but  a  conveyance  by  her  in 
her  lifetime  would  be  effectual  as 
against  them,  and  that  an  inde- 
feasible title  in  fee  could  be  con- 
veyed and  the  contingent  expect- 
ant estate,  limited  to  the  husband, 
sister  and  brothers,  cut  off  by 
their  joining  with  her  in  the  con- 
veyance. Id. 

7.  The  will  of  E.  directed  a  share 
of  her  estate  to  be  placed  in  the 
hands  of  her  executors  as  trus- 
tees, the  net  income  thereof  to  be 
applied  to  the  support  and  main- 
tenance of  her  son  W.  and  his 
family  during  his  life,  and  after 
his  death  the  income  to  be  paid  to 
his  surviving  children  "  until  they 
reach  the  age  of  twenty-one  years, 
when  the  principal  is  to  be  di- 
vided among  them,  share  and 
share  alike."  In  case  of  the  death 
of  W.  without  lawful  is^^ue,  or  of 
all  his  children  dying  subse- 
quently to  his  decease,  before 
reaching  the  age  of  twent>--one, 
then  t!ic  will  directed  the  share  to 
be  divided  among  the  other  chil- 
dren of  the  testatrix.  W.  sur- 
vived the  testatrix,  having  a  wife 
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and  two  children.  In  an  action 
by  a  judgment  creditor  of  W.  to 
reacii  the  trust  fund,  he  claiming 
the  trust  to  be  void  as  an  unlaw- 
ful suspension  of  the  absolute 
ownership,  and  that,  therefore, 
title  to  the  trust  property  vested 
in  W.  Held,  that  the  claim  was 
untenable;  that  at  least  the  trust 
for  the  life  of  W.  was  valid,  and 
as  this  was  a  separate  trust,  com- 
plete of  itself,  it  could  stand, 
although  the  trust  to  take  effect 
after  his  death  should  be  held  in- 
valid.   Kennedy  v.  Hoy.  134 

8.  Where  several  trusts  are  created 
by  a  will,  which  are  independent 
of  each  other  and  each  complete 
in  itself,  some  of  which  were  legal 
and  others  illegal,  and  the  legal 
can  be  separated  from  the  illegal 
and  upheld,  without  doing  injus- 
tice or  defeating  what  the  testator 
niight  in  the  emergency  be  pre- 
sumed to  wish,  the  illegal  trusts 
may  be  cut  off  and  the  legal  per- 
mitted to  stand.  Id. 


?.  The  will  of  B.,  after  various  de- 
vises and  bequests,  which  disposed 
of  but  a  small  portion  of  his  prop- 
erty, directed  that  his  residuary 
estate,  most  of  which  was  person- 
alty, be  divided  into  two  parts, 
one  of  feaid  parts  "  to  be  paid  "  to 
a  religious  corporation,  the  other 
to  a  "college  named.  Then  fol- 
lowed a  clause  giving  to  his  execu- 
tors all  of  his  real  and  personal 
property,  not  specifically  devised 
and  bequeathed,  in  trust,  "  for  the 
payment  of  the  bequests  and  lega- 
cies; and  fur  the  purpose  of  exe- 
cuting the  trusts,  he  authorized 
them  to  sell  and  convert  the  es 
tate,  real  and  personal,  into  cash. 
In  an  action  of  ejectment  to  re- 
cover possession  of  certain  real 
estate,  of  which  the  testator  died 
seized,  hddt  that  the  tnistees  took 
no  title  to  the  land  under  the  will, 
but  that  it  descended  to  the  heirs 
of  the  testator;  that  no  trust  was 
created  thereby  "  to  sell,  mortgage 
or  lease  lands  for  the  benefit  of 
legatees,  or  for  the  purpose  of 
satisfying  any  charge    thereon" 
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(1  R  8.  728.  §  55,  sub.  8),  as  there 
are  no  imperative  directions  to  sell 
the  lands,  and  the  purposes  of  the 
will  did  not  require  it;  also,  that 
under  the  statute  of  uses  and  trusts, 
in  case  of  such  a  trust,  no  estate 
in  the  land  vests  in  the  trustees 
unless  they  art;  authorized  to  re- 
ceive the  rents  and  profits.  (1  R. 
S.  729,  §  66.)  Chamberlain  v. 
Taylor.  185 

10.  Also  hdd,  that  no  title  in  the 
executors  could  be  implied,  as 
the  gifts  were  in  conflict  with 
the  provisions  of  the  statute  for- 
bidding testamentary  gifts  to  re- 
religious  and  other  charitable 
corporations  in  certain  cases  in 
excess  of  one-half  of  the  testator's 
property  (chap  860,  Laws  of  1860), 
and  it  was  the  duty  of  the  execu- 
tors to  satisfy  the  valid  legacies 
out  of  the  personal  estate.        Id. 

11.  The  legal  rights  of  an  heir  to 
the  real  property  of  a  deceased 
person  cannot  be  defeated  exceed 
by  a  valid  devise  of  the  property 
to  another;  and,  although  a  testa- 
tor may  have  intended  a  conver- 
sion of  his  real  estate,  this  does 
not  affect  the  transfer  of  title  un- 
less the  intention  is  manifested  in 
the  mode  and  language  required 
by  the  statute.  Id. 


12.  Also,  hdd,  that  the  authority 
given  to  the  executors  to  sell  the 
real  estate  did  not  work  an  equit- 
able conversion,  as  there  was  no 
necessity  for  such  a  conversion  to 
satisfy  the  valid  provisions  of  the 
will  Id. 

13.  Equity  will  never  presume  a 
conversion  unless  it  is  demanded 
to  accomplish  the  lawful  purposes 
expressed  in  the  will.  Id. 

14.  Also,  h^d,  that  the  former  de- 
cision of  this  court  in  G/iamberlain 
V.  Ghamhei'lain  (43  N.  V.  424), 
wherein  the  same  will  was  under 
consideration,  determined  sub- 
stantially the  questions  here  pre- 
sented, and  rendered  those  ques 
tiona  stare  decisis*  Id, 
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